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JUDGES 


OF 


SUPREME     COURT, 

DURING  THB  TIME  OF  THESE  REPORTS. 

Hon.  Oeorgb  EustiSi  Chief  Justice. 

Hon.  Pierre  Adolfhus  Rost,  ^ 

Hon.  Thomas  Slidbll,  (  Associate  Justices. 

Hon.  Whjjam  Dunbar.  ) 

Isaac  Johnson,  Attorney  General. 

At  page  277  commence  the  Reports  after  the  organization  of  the  Judiciary 
QDder  the  Constitution  of  1852.  Under  that  organization  the  Supreme  Court 
was  oompofled  of  the  following  Judges : 

Hon.  Thomas  Slidbll,  Chi^  Justice. 

Hon.  C.  Yoorhibs,  1 

Hon.  a.  M.  Buchanan,       [   j        •*    r    ^  • 

Hon.  a.  N.  Ogbbn,  f  ^'^ctate  Justices, 

Hon.  J.  G.  Campbell.        j 

Isaac  E.  Horse,  Attorney  Crenerai. 


The  decinons  rendered  in  Opelousas  in  1858  were  not  received  by  the 
Reporter  until  the  cases  decided  at  the  Fall  Term  at  New  Orleans  were  in 
the  press.  Tbej  will  be  found,  together  with  the  missing  decisions  at  Ope- 
lousas in  1852,  in  this  volmne. 

The  tenn  of  the  Court  at  Alexandria  and  Monroe,  for  1858,  failed,  owing 
to  the  preralence  of  the  yellow  fever. 
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In  coDsequeDce  of  the  great  number  of  cases  upon  the  docket,  the  follow- 
ing rale  is  adopted,  to-wit : 

It  is  ordered  that  not  more  than  one  hour  will  be  allowed  for  an  opening 
ailment,  one  hour  to  each  Counsel  for  the  defence  inot  exceeding  two)  and 
one  hour  for  the  closing  arguments,  except  where,  in  special  cases,  the  Court,  on 
prcTious  application,  may  otherwise  order. 

Adopted  December  6th,  1853. 


It  is  ordered  that  the  5th  rule  be  so  amended  as  to  entitle  all  cases  to  be 
placed  on  the  Summary  docket,  which  by  law  are  entitled  to  be  and  have  been 
tried  summarily  in  the  Court  below. 

Adopted  April  24th,  1854. 


I.  Whenever,  pending  an  appeal,  either  party  shall  die,  his  proper  represen- 
tatives may  voluntarily  come  in  and  be  admitted  parties  to  the  suit  i^nd  there- 
upon the  cause  shall  be  heard  and  determined  as  in  other  cases. 

II.  When  the  appellant  dies,  pending  the  appeal,  if  his  proper  representa- 
tives be  known  and  reside  within  the  State,  and  have  not  made  themselves 
parties  to  the  cause,  the  appellee  may  on  affidavit  apply  for  an  order  to  sum- 
mon them  to  appear  within  twenty-five  days,  and  in  default  of  such  appear- 
ance, after  due  return  of  service,  the  appellee  may  move  the  dismissal  of  the 
appeal,  or  have  the  cause  heard  and  determined  as  in  other  cases. 

in.  If  the  proper  representatives  of  the  appellant  be  not  not  known,  or  do 
not  reade  within  the  State^  the  appellee  may,  on  affidavit,  obtain  an  order  that 
unless  they  appear  and  become  parties  within  three  months  from  publication, 
the  appeal  will  be  dismissed,  and  cause  the  said  order  to  be  published  three  times 
in  a  newspaper  printed  at  the  Seat  of  Government  of  the  State,  or  in  the  place 
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where  the  Court  sits,  and  upon  proof  of  such  publication  and  default  of  appear- 
ance, the  appellee  may  have  the  appeal  dismissed  or  the  cause  heard  and  deter- 
mined as  in  other  cases. 

lY.  If  the  appellee  die,  pending  the  appeal,  and  his  proper  representatives 
be  known  and  reside  within  the  State,  and  have  not  made  themselves  parties  to 
the  cause,  the  appellant  maj,  on  affidavit,  apply  for  an  order  to  summon  them 
to  appear  within  twenty-five  days  and  in  default  of  such  appearance,  after  due 
return  of  service,  the  appellant  may  proceed  to  have  the  cause  heard  and  de- 
termined as  in  other  cases. 

y.  If  the  appellee's  proper  representatives  be  not  known  or  do  not  reside 
in  the  State,  the  appellant  may  on  affidavit  obtain  an  order  that  unless  they 
appear  and  become  parties  within  three  months  from  the  publication,  the  appel- 
lant will  proceed  to  have  the  case  heard  and  determined  and  cause  the  said 
order  to  be  published  three  times  in  a  newspaper  printed  at  the  Seat  of  Gov- 
ernment of  the  State,  or  in  the  place  where  the  Court  sits,  and  upon  proof  of 
such  publication  and  default  of  appearance  the  appellant  may  proceed  to  have 
the  cause  heard  and  determined  as  in  other  cases. 

YI.  In  country  cases  the  time  of  personal  summons  may  be  reduced  on 
special  application  according  to  circumstances. 

Adopted  May  24th,  1864. 
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CASES 

ARGUED    AND    DETERMINED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

NEW   ORLEANS. 


JANUARY,    IMS. 


JUDGES  OF  THE  COURT. 
Hon.  Geoege  Eustis,   Chief  Jtistice. 
Hon.  Pierre  Adolfh  Host. 
Hon.  Thomas  Slidell,  ^  \  Associate  Jiistices. 

Hon.  William  Dunbar, 


Lafene  &  Ferre  v.  Sun  Mutual  Insurance  Co.  of  New  Yore. 

As  a  general  rule,  the  warranty  of  seaworthiaen  during  the  whole  royage  Is  the  lame,  whether  the  In- 
■orBDce  be  on  the  ship,  or  on  goods,  and  the  underwriters  are  not  bound  to  pay  any  Iom  resulting 
ftoBk  tliat  caose  after  the  commencement  of  the  Toyage. 

If  there  be  unseaworthiness  at  the  commencement  of  the  royage,  and  the  defect  is  eared  befora  loss, 
a  sobseqoent  loas  is  reooverable  under  the  policy. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanom,  J.  Bo9^ 
litis,  for  plaintiff.    Mayhin,  for  defendant  and  appellant 

Egctis,  C.  J.  This  is  an  action  to  recover  the  sum  of  $8,000,  the  amount  of 
merchandize  shipped  on  board  the  schooner  William  C.  Preston,  and  insured  by 
the  defendants  for  a  voyage  from  New  Orleans  to  the  port  of  Brazos  in  the  State 
<^  Tezaa.  There  was  judgment  for  the  plaintiff,  and  the  defendants  have  ap- 
pefded. 

The  vessel  in  which  the  merchandize  was  shipped  was  of  some  fifty  tons 
borthen,  and  lay  at  the  Old  Basm.  The  defence  is,  that  she  was  not  seaworthy, 
and  that  she  deviated  from  the  proper  course  of  the  voyage. 

It  appeared  that  the  schooner  left  the  Basin  on  the  2d  of  August,  1851,  and 
from  the  difficulty  in  the  navigation  of  the  Bayou  Si  John,  she  did  not  get  over 
the  bar  and  leave  the  Picketts  on  her  voyage  until  the  6th  following.  On  Fri- 
day, the  8th,  she  put  into  the  Bay  of  St.  Louis  for  the  purpose  of  obtaining  wa- 
ter. She  made  sail,  after  taking  in  her  water,  on  the  9th,  and  three  days  after, 
was  burned  off  Breton's  Island,  and  with  her  cargo  totally  lost  During  the  de- 
lay of  the  vessel  at  the  mouth  of  the  Bayou  St  John,  the  Captain  not  knowing, 
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Lapkkb  ft  Praia  as  he  says,  when  there  would  be  water  enough  to  take  her  over  the  bar,  left  her 

Sra  MiTDAL  ixs.  on  a  visit  to  his  father-in-law  at  the  Bay  of  St  Louis,  and  only  joined  the  schoon- 

'  cr  at  about  twenty  miles  from  that  place,  and  one  or  two  miles  from  the  Rigo- 

lets.     Finding  her  short  of  water  he  put  into  the  Bay  of  St  Louis  in  order  to 

procure  it. 

The  exertions  of  those  on  board  to  get  the  fire  under  being  unsuccessful,  she 
was  abandoned,  in  consequence  of  the  danger  created  by  her  having  gunpowder 
and  spirits  on  board ;  in  a  few  minutes  after  she  exploded,  and  everytbfng  on 
board,  including  the  log  book,  was  lost 

The  case  appears  to  have  been  tried  in  the  Court  below  in  such  a  manner  as 
not  to  have  elicited  reasons  for  the  judgment,  or  any  statement  of  the  grounds 
on  which  it  was  given. 

There  does  not  appear  to  have  been  any  attempt  to  contradict  or  weaken  by 
counter  evidence  the  testimony  of  the  plaintiffs'  witnesses.  A  single  witness 
was  examined  for  the  defence  on  a  point  about  which  there  is  no  contest  The 
evidence  has  been  much  commented  upon  in  this  Court  It  was  believed  by  the 
District  Judge,  and  has  not  been  successfully  impugned  by  the  scrutiny  be- 
fore us. 

The  want  of  water  was  caused,  as  is  said,  by  the  negligence  of  one  of  the  men 
in  leaving  open  the  cock  of  one  of  the  pipes  containing  water,  and,  we  think,  the 
evidence  establishes  such  a  condition  of  necessity  as  authorized  the  delay  and 
deviation  at  the  Bay  of  St  Louis  in  order  to  procure  it 

We  think  there  is  nothing  in  another  ground  of  defence  urged  in  this  Court, 
viz :  that  the  risk  was  unduly  enhanced  by  their  being  gunpowder  among  the 
plaintiffs'  goods.  The  invoice  shows  that  some  twenty  kegs  of  powder  were  on 
board.  We  do  not  find  any  exception  in  the  policy  as  to  gunpowder.  It  is 
construed  in  the  general  terms  "  lawftil  goods  and  merchandize,"  under  which 
the  plaintiffs  insured,  and  is  an  article  notoriously  suitable  to  the  market  to 
which  the  cargo  was  destined.  It  clearly  comes  within  the  word  ca/rgo^  which 
is  endorsed  on  the  policy.  See  Duer  on  Ins.,  vol.  2,  p.  444.  It  is  contended  that 
the  schooner  was  not  seaworthy,  in  a  technical  sense,  because  at  the  time  she 
sailed  on  her  voyage  her  captain  was  not  on  board.  He  was  on  board  at  the 
time  she  broke  ground  in  the  Basin  on  the  2d  of  August,  and  continued  in  her 
aft«r  her  arrival  at  the  Picketts.  Finding  she  could  not  cross  the  bar  without 
removing  her  cargo,  he  left  her  in  charge  of  the  mate  on  a  visit  to  the  Bay  of  St 
Louis,  as  has  been  before  stated.  It  is  admitted  in  argument  that  she  was  unsea- 
worthy  in  making  sail,  in  this  condition  without  her  Captain  on  board,  and  if  a 
loss  had  happened  while  it  continued,  that  the  underwriters  would  not  have  been 
responsible ;  but  it  is  urged  that  the  effect  of  the  unseaworthiness  is  not  contin- 
ued beyond  the  existence  of  tlie  cause  that  produced  it,'  and  as  the  loss  had  no 
connection  with  this  cause,  but  was  from  a  peril  insured  against,  the  underwri- 
ters are  bound  to  indemnify  the  insured. 

As  a  general  rule,  the  warranty  of  seaworthiness  daring  the  whole  voyage,  is 
the  same,  whether  the  insurance  be  on  the  ship  or  on  goods,  and  the  underwri- 
ters arc  not  bound  for  any  loss  resulting  from  that  cause  after  the  commence- 
ment of  the  voyage.  McDowell  <&  Peck  y.  the  Memphis  Insurance  €<mypany, 
7th  Ann.  Rep.  and  cases  there  cited. 

Lord,  Tenterden  in  the  case  of  Weir  S  Aberdeen,  2d  Barnwell  and  Alderson, 
^  3fi0,  asserted  the  law  to  be,  that  if  there  be  unseaworthiness  at  the  commence- 
ment of  the  voyage,  and  the  defect  is  cured  before  loss,  a  subsequent  loss  is  re- 
coverable under  the  policy.    This  doctrine  is  understood  to  have  been  called  in 
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qaees&m  in  the  opinion  of  the  Supreme  Court  of  the  United  States,  delivered  by  Upos  k  Fnu 
Mr.  Justice  Story  in  the  case  of  McLanaJuin,  v.  The  Unicersal  Insurance  Gam-  j»rs  Mn-rAL  Iks. 
pany.  1  Peters  Rep.,  184  We  delayed  the  decision  in  the  cases  of  insurance 
on  cargo  by  this  vessel  for  the  purpose  of  considering  the  possible  objections  to 
this  just  and  reasonable  principle.  It  has  received  the  approbation  of  Kent;  and 
Judge  Phillips^  in  his  work  on  Insurance  has  placed  it  beyond  all  question  as  a 
settled  rule  of  American  jurisprudence.  This  learned  author  thus  states  it  ; 
This  warranty  (of  seaworthiness)  is  not  violated  so  as  to  defeat  the  insurance  by 
a  merely  incidental,  temporary  deficiency  at  the  commencement  of  the  risk  in 
fitness  Sar  the  voyage  that  may  be  easily  remedied,  and  is  so  in  fact.  There 
are  many  cases  which  have  been  decided  on  this  principle.  One  was  of  the 
needle  of  a  compass  attracted  by  some  iron  work ;  another  of  a  vessel  being 
temporarily  unseaworthy  for  want  of  sufficient  ballast ;  another  of  a  cargo  so 
stowed  as  to  cause  the  vessel  to  be  out  of  trim ;  another  of  a  vessel  not  having  a 
pilot  and  yet  getting  safe  over  pilot  ground.  Phillips  on  Insurance,  No.  726. 
The  Courts  in  New  York  have  decided  in  the  same  sense.  In  the  case  of  the 
American  Insurance  Company  v.  Ogden,  the  Supreme  Court  of  that  State  deci- 
ded that  the  fact  that  a  vessel  was  not  supplied  with  anchors  when  she  left  port 
cannot  discharge  the  insurers  when  the  loss  was  sustained  from  an  injury  re- 
ceived from  the  winds  and  waters  while  the  vessel  was  at  sea,  where  it  was  to- 
tally immaterial  whether  she  had  one  or  two  anchors,  or  none  at  all,  so  far  as 
the  injury  is  concerned.     15th  Wendell,  532 ;  20th  id.,  287. 

This  temporary  unseaworthiness,  occasioned  by  the  absence  of  the  Captain 
from  the  schooner  on  her  passage  down  Lake  Pontchartrain  and  through  the 
pass  of  the  Rigolets,  constitutes  no  defence  to  the  plaintiffs'  action. 

Conceding  that  the  loss  of  the  water  from  the  cask,  which  created  the  neces- 
sity for  the  deviation  in  putting  into  the  Bay  of  St  Louis,  to  have  been  the  con- 
sequence of  the  neglect  of  those  on  board  of  her,  we  consider  the  &ct  of 
deviation  as  being  no  defence  to  this  suit  It  is  not  proved  that  the  neglect  oc- 
curred daring  the  absence  of  the  Captain  from  the  schooner.  If  it  had  been,  a 
materially  different  case  would  have  been  presented.  Waters  v.  The  Louisville 
Insurance  Co,     11  Peters,  224.    Phillips  on  Insurance,  733  and  734. 

Tha«  is  nothing  in  this  case  which  creates  any  suspicion  which  affects  injuri- 
ously the  plaintiffs,  who  were  shippers  of  part  of  the  cargo.  At  the  same  time 
the  complexion  of  the  facts  which  appear  in  evidence  is  such  as  to  authorize  us 
in  expressing  our  regret  that  the  case  was  not  sifted  to  the  bottom.  So  far  as 
our  action  is  concerned,  however,  we  are  bound  to  presume  that  the  underwri- 
ters have  left  it  in  the  situation  the  most  favorable  to  their  interests,  and  we 
must  decide  it,  accordingly,  on  the  evidence. 

It  is  proper  to  observe  that,  under  all  the  policies  on  goods  shipped  on  board 
this  vessel,  the  barratry  of  the  master  and  mariners  is  one  of  the  risks  insured 
against 

The  judgment  of  District  Court  is,  therefore,  affirmed  with  costs. 


St.  Victor  Barret  v.  New  Orleans  Insurance  Company  of   New 

Orleans. 

APPEAL  fix)m  the  Fifth  District  Court  of  New  Orleans.    Buchanan,  J.    Du- 
four^  for  pluntiff.     Benjamin  &  Micou,  for  defendants  and  appellants. 
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Eusns,  0.  J.  This  is  an  action  on  a  policy  of  insurance  on  goods  shipped  on 
Nkw  Oklbabs  board  the  schooner  W.  C.  Preston.  The  facts  do  not  appear  to  be  materially 
different  from  those  disclosed  in  the  case  of  Lapem  db  FerrS,  just  decided. 

For  the  reasons  given  in  the  opinion  filed  in  that  case,  the  judgment  appealed 
from  is  afiSimed  with  costs. 


110.00. 


Frederic  Bonis  v,  Jules  Louvrier. 

FUlntiir  and  Defendant  formed  a  commercial  partnership.  Plaintiff  was  to  ftimiah  the  entire  capital, 
upon  which  he  was  to  received  six  per  cent  interest  and  two-thirds  of  the  profits.  Defendant  was 
to  roceiye  sixty  dollars  per  month  for  his  expenses  and  one-third  of  the  profits.  Plaintiff  did  not 
furnish  the  stipulated  capital— and  for  want  of  sufficient  means  the  partnership  was  dissolved  with 
a  loss  equal  to  the  whole  amount  of  capital  Aimished.  Held:  Defendant  was  not  liable  for  any 
portion  of  the  loss,  and  was  entitled  to  his  sixty  dollars  per  month.  Both  parties  seek  to  avoid  a 
loss,  and  it  should  be  borne  by  him  who  was  most  in  fault. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J.  Dirfowr^ 
for  plaintiff.     Schmidt^  for  defendant  and  appellee. 

RosT,  J.  On  the  first  of  May,  1844,  the  plaintiff  and  defendent  formed  a 
commercial  partnership  which  was  to  continue  three  years.  The  capital  of  the 
firm  was  to  be  furnished  exclusively  by  Bonis  and  was  to  be  derived,  1st.  from 
the  stock  of  merchandise  then  in  his  store,  of  which  the  defendant  had  chaige, 
valued  at  $6,388; 

2d.  From  the  nett  proceeds  of  the  liquidation  of  the  old  business  of  Bonis^ 
the  amount  of  which  was  valued  hj  him  at  about  $10,000. 

He  was  to  receive  six  per  cent  interest  on  the  capital  advanced  and  two- 
thirds  of  the  profits  of  the  partnership ;  the  other  third  of  the  profits  being 
the  share  of  the  defendant 

Bonis  furnished  little  more  than  one-fourth  of  the  capital  he  had  promised. 
For  want  of  sufficient  means  the  firm  could  not  be  carried  on  to  advantage  and 
was  dissolved  on  first  of  January,  1847,  with  a  loss  at  least  equal  to  the  entire 
capital  furnished. 

The  object  of  the  plaintiff  in  this  suit  is  to  recover  one-third  of  that  loss  and 
also  the  sum  of  $1,796  80,  which  the  defendant  received  for  his  personal 
expenses  during  the  continuance  of  the  partnership.  The  defendant  resists 
the  daim  on  the  ground  that  the  plaintiff  was  in  fault  in  not  furnishing  the 
capital  which  he  had  bound  himself  to  bring  into  the  firm  and  that  this  alone 
prevented  the  firm  from  realismg  large  profits.  He  claims  the  probable  amount 
of  those  profits  in  reconvention. 

The  District  Court  rejected  the  claun  against  the  defendant  for  his  share  of 
the  loss  and  his  own  demand  in  reconvention,  but  gave  judgment  in  favor  of 
the  plantiff  for  the  sum  received  by  the  defendant 

The  latter  has  appealed,  and  as  the  plaintiff  has  not  prayed  for  an  amend- 
ment of  the  judgment,  we  have  only  to  pass  upon  the  claim  allowed. 

It  is  always  difficult  to  apply  rules  of  law  where  the  &cts  are  vague  and 
uncertain.  We  fully  agree  with  our  learned  brother  of  the  District  Court  that 
^^  Is  produit  de  la  liquidation  des  anciennes  affaires  de  Mr,  Bonis^^^  which  he, 
.fiStmw,  brought  into  the  firm  as  part  of  its  capital,  was  a  thing  indeterminate  and 
subject  to  contingencies  of  which  the  defendant  must  have  been  aware ;  at  the 
same  time  it  must  be  conceded  that  while  both  parties  may  have  been  disap- 
pointed by  the  result  of  the  liquidation.  Bonis  was  mainly  in  fkult    He,  it  was 


NEW  ORLEANS,  JANUARY,  1853. 

who  represented  those  assets  as  worth  about  $10,000,  and  there  Is  nothmg  to         vtmm 
show  that  the  defendent  knew  what  they  consisted  of,  or  that  the  cause  of  their      Locrun. 
ksB  originated  after  the  formation  of  the  partnership.    The  antiennes  affavre$ 
of  the  plaintiff  embraced  other  business  besides  his  preyious  partnership  with 
Ihc$^  and  it  does  not  appear  that  the  defendant  had  any  reason  to  betieye  that 
the  promised  capital  was  to  be  mainly  derived  from  that  source. 

Under  the  eighth  article  of  the  act  of  partnership,  the  defendant  was  autho- 
rized to  take  out  of  the  funds  of  the  firm  sixty  dollars  a  month  for  his  personal 
ezpenses,  and  the  amount  thus  taken  was  to  be  deducted  from  his  share  of 
profits.  This  stipulation  was  indispensable,  the  defendant  having  no  capital 
and  brin^g  into  the  firm  nothing  but  his  industry  and  his  knowledge  of  busi- 
ne8&  The  amount  he  has  received  is  less  than  he  was  entitled  to  take  and  the 
plaintiff  now  sues  to  make  him  refund  on  the  ground  that  no  profits  have  been 
made.  The  evidence  satisfactorily  shows  that  the  failure  to  make  profits  was 
caused  by  the  want  of  capital  which  the  plamtiff  had  agreed  to  furnish.  Taking 
this  &ct  into  consideration,  we  think  that  the  equitable  rule  under  which  the 
other  claims  in  the  suit  were  rejected  by  the  District  Judge,  applies  with  at 
least  equal  force  to  the  claim  allowed.  Both  parties  seek  to  avoid  a  loss,  and  it 
sboold  be  borne  by  him  who  is  the  most  in  fault 

We  are  of  opinion  there  must  be  judgment  for  the  defendant 

It  18  ordered  that  the  judgment,  so  far  as  appealed  from,  be  reversed  and  that 
diere  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  Courts. 

Rehearing  refused. 


Thomas   Hudnall  v.  Watt  &  De  Saulles  and  Robert  T.  Jones. 

Ftrole  eridence  is  InadmlMlble  to  prove  either  the  sale  of  a  alaye,  or  acknowledgments  tending  to 
shew  the  ratiflcation  of  an  anaathorised  sale  of  a  slave. 

APPEAL  fh)m  the  Fifth  District  Court  of  New  Orleans,  BueJuman,  J.  /. 
and  J.  HendenoUy  for  plaintiff  and  appellant  Benjamin  db  Micou  and  Bay, 
fcr  defendants. 

SuDBLL,  J.  The  plaintiff  claims  a  slave  in  the  possession  of  the  defendants. 
They,  being  lessees,  called  in  their  lessor,  Jones^  who  pleaded  the  general  issue, 
prescription  and  title.  There  was  judgment  for  the  defendants,  and  the  plaintiff 
^ypealed. 

A  bill  of  exceptions  was  taken  by  the  plaintiff  to  the  admission  of  the  testi- 
mony of  one  Moore,  who  proved  the  verbal  acknowledgment  of  the  pUintiff 
that  he  had  sold  the  slave  in  New  Orleans  to  one  Brown,  under  whom  JoneB 
daims,  through  various  mesne  conveyances.  It  may  be  conceded  that  parole 
evidence  is  admissible  to  prove  the  sale  of  a  slave  made  in  a  State  of  this  Union, 
where  such  property  may  be  sold  by  a  verbal  contract  But  as  the  witness 
czpreasly  stated  that  he  understood,  both  from  Eudnall  and  Brown,  that  the 
jBBle  took  place  in  New  Orleans,  we  are  of  opinion  that  the  parole  evidence  was 
inadmissible,  under  the  positive  provisions  of  the  Code  and  numerous  decisions 
made  upon  them.  "All  sales  of  immovable  property,  or  slaves,  shall  be  made 
by  authentic  act^  or  under  private  signature.  All  verbal  sale  of  any  of  these 
tfarngB  shall  be  null,  as  well  for  third  persons  as  for  the  contracting  parties 
themaelTes,  and  the  testimonial  proof  of  it  shall  not  be  admitted.**    Civil  Code, 


HCDSTALL 


Watt  A  Dr 

SADLLfU. 


SUPREME  COURT  OF  LOUISIANA, 

2415.  "Every  transfer  of  imtnoyable  property,  or  siayes,  must  be  in  writing; 
but  if  a  verbal  sale,  or  otlior  dispositions  of  such  property  be  made,  it  shaJl  be 
good  against  the  vendor,  as  well  as  against  the  vendee,  who  confesses  it  when 
interrogated  on  oath,  provided  actual  delivery  has  been  made  of  the  immovable 
property  or  slaves  thus  sold."  i^.,  2255.  **  The  allegation  of  extra-judicial 
confessions,  merely  verbal,  is  useless  in  all  cases  of  a  demand,  in  support  of 
which  testimonial  proof  would  be  inadmissible."  /^.,  2269.  These  articles  of 
the  Code,  or  similar  articles  of  the  Code  of  1808,  and  the  admissibility  of  such, 
evidence  as  we  are  considering,  have  been  acted  upon  in  many  cases.  See 
Adams  v.  Qayna/rd^  5  New  Series,  250.  Grill  v.  FhillipSy  6  New  Series,  302. 
Bradford  v.  Clark,  7  Louis.,  150.    Baydel  v.  Belts,  6  Rob.,  489. 

We  are  also  of  opinion  that  the  Court  erred  in  admitting  testimony  as  to  verbal 
acknowledgments  of  the  plaintiff,  tending  to  shew  a  ratification  of  an  unau- 
thorised sale  made  by  Brown,  The  same  rules  we  have  already  noticed,  involve 
its  exclusions.  See  Adams  v.  Gaynard,  and  the  other  cases  above  cited.  In 
this  case,  as  in  the  other  first  considered,  the  parole  evidence  goes  to  defeat  the 
plaintiff's  title. 

Nor  are  we  able  to  sustain  the  judgment  upon  the  prescription  of  five  years, 
established  by  Article  8444  of  the  Code,  which  provides  that  the  property  of 
slaves  is  acquired  in  five  years  between  parties  residing  in  the  State,  and  ten 
years  when  any  of  them  reside  out  of  the  Sta^,  where  the  possessor  has  a  title 
and  holds  in  good  faith.  Joties  exhibits  no  title,  and  the  evidence  is  insufficient 
even  to  establish  a  continuous  possession  during  five  years  in  the  antecedent 
vendee,  Bailey,  or  Bailey^s  vendee,  Botts,  from  whom,  in  his  answer,  Jones 
alleges  that  he  purchased. 

It  is  proper  to  add  that  no  call  for  the  note  of  Brown,  spoken  of  by  some  of 
the  witnesses,  was  made,  pursuant  to  the  Code  of  Practice,  Art  140. 

It  is  therefore  decreed  that  the  judgment  be  reversed,  and  that  this  cause  be 
remanded  for  a  new  trial,  the  appellees  to  pay  the  costs  of  the  appeal. 
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John  Meggbt  v,  George  Lynch. 

Matten  aTaflable  In  the  defence  of  a  salt  wUl  not  authoriie  an  iqjnnction. 

APPEAL  from  the  Fifth  District  Court  of  New  Orieans,  Buchanan,  J,  Wolfe 
A  Singleton  and  James  W.  Duncan,  for  plaintiff  and  appellant  ^OM^a'ti^  and 
Bright,  for  defendant 

EusTis,  C.  J.  This  appeal  is  taken  by  the  plaintiff  from  a  judgment  of  the 
Court  of  the  Fifth  District  of  New  Orleans,  dissolving  an  injunction  which  had 
been  obtained  at  his  instance. 

This  injunction  was  against  any  further  proceedings  under  a  writ  oi  fieri 
facias  which  had  been  issued  on  a  certain  judgment  which  had  been  rendered  in 
favor  of  the  defendant  against  the  plaintiff. 

The  injunction  was  dissolved  on  motion  of  the  defendant's  counsel,  and 
damages  of  ten  per  cent  were  awarded  against  the  plaintiff  and  his  surety,  on 
the  injunction  bond. 

The  fieri  faciae,  the  proceedings  under  which  were  enjoined,  was  issued  on 
a  judgment  obtained  by  the  present  defendant  on  a  promissory  note  made  as  &r 
back  as  1845.    The  judgment  was  rendered  on  the  21st  of  February,  1851,  the 
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suit  hftTing  been  put  at  issue  in  1848,  the  year  in  which  it  was  instituted.  The  M»a>nT 
didence  was  the  want  of  consideration  of  the  note,  and  a  legal  discharge  of  the  Ltvcb. 
indebtfidnesa 

The  matters  charged  in  the  petition  as  grounds  for  the  injunction,  took  place 
in  1845,  and  were  ayaiUble  to  the  plaintiff  in  the  defence  of  that  suit,  if  at  all 
aTai]able.  It  is  clear  that  on  this  ground  alone,  under  the  well  settled  jurispru- 
dence of  this  Ck>urt,  no  injunction  ought  to  hare  been  granted  to  relieve  the 
plaintiff^  and  the  District  Court  did  not  err  in  dissolving  it  Hennen^s  Digest 
verbo  ii^netion^  II.,  6,  45,  50,  64.  The  facts  alleged  by  the  plaintiff  are  certain 
judicial  proceedings  in  execution  of  Lynch  against  certain  slaves  mortgaged  to 
secure  the  note  on  which  the  judgment  complained  of  was  rendered,  by  which 
proceedings  the  plaintiff  urges  that  his  rights  as  a  surety  on  the  slaves  have  been 
impaved.  These  proceedings  having  been  public  and  matters  of  record,  and  con- 
cerning property  which  the  plaintiff  had  an  interest  in  making  available  for  the 
security  of  his  responsibility  on  the  note,  his  allegation  of  want  of  knowledge, 
Jbc,  IS  not  to  be  heeded  on  an  application  of  this  kind. 

For  the  reason  of  the  amount  called  for  by  the  execution,  and  the  costs  having 
been  deposited  in  the  hands  of  the  Sheriff  by  the  plaintiff  and  the  agreement 
respecting  the  same,  we  do  not  feel  ourselves  at  liberty  to  amerce  the  party  in  a 
larger  sum  than  that  fixed  by  the  judgment  of  the  District  Court 

The  judgment  of  the  District  Court  is  therefore  affirmed  with  costs. 


James  B.  Pkescott  v.  James  N.  Sfttrlock  et  al. 

AetiotM  «»  dadaraUon  d6  tlrnvkMon  may  be  brought  on  all  claims  aouiMUiig  in  money,  although 

they  be  liquidated  by  a  Jadgment,  or  pending  In  other  Bolti. 
In  theae  acticms  an  incidental  prayer  for  judgment  on  a  claim  for  which  there  la  a  pending  miit— in 

tbe  eveat  that  none  shaU  have  been  rendered  In  aoch  suit— Is  not  raffldent  to  defeat  the  main  ao- 

tftoB,  and  oo  proper  proof;  the  timulatlon  may  be  decreed,  although  there  ahoold  be  no  Judgment  for 

tbt  amount  demanded. 

APPEAL  firom  the  District  Court,  Tenth  District,  Parish  of  Canx^,  Per- 
Hi»,  Jr.,  J. 

Plaintiff  sued  James  K  Spurloek  for  various  causes  of  action,  on  a  note, 
open  acooont,  judgment,  &c.  He  charged  that  certain  property  owned  by 
Jama  Hf.  Spurloch  had  been  fraudulently  mortgaged  to  Drvry  ^urloch  in  or- 
der to  defeat  plaintifTs  right  He  averred  that  suits  were  now  pending  for  por- 
tions of  the  claims  herein  sued  for,  and  prayed  that  if  no  judgment  should  be  ob- 
tained by  the  time  of  the  final  hearing  on  this  portion,  that  he  have  judgment 
for  the  several  amounts,  and  that  the  mortgage,  ^.,  be  set  aside. 

Defendants  excepted  to  the  petition  "on  tbe  ground  that  all  the  causes  of  ac- 
tion against  defendant,  as  set  for&  in  plaintiff's  petition,  are,  by  plaintiff's  own 
shewing,  now  depending  and  undecided,  &c,"  except  *Hhe  suit  No.  1728,  which 
is  in  a  judgment — that  an  execution  has  issued  on  said  judgment,  &c.,  levy- 
made,  &C.,  on  property  alleged  to  be  that  of  this  defendant'' 

Graham,  for  plaintiff  and  appellant.    Dubose,  for  defendants. 

BosT,  J.  This  is  an  action  en  decla/ration  de  simulation^  which  may  be 
brought  on  all  claims  sounding  in  money,  although  they  be  liquidated  by  a  judg- 
ment, or  pending  in  other  suits,  &&  2nd  Zacharie,  841 ;  and  authorities  there 
dted. 
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PRnonrr  It  is  true  that  the  plaintiff  incidentally  asks  that,  on  the  final  hearing  of  the 

SnmiioGK.  cause,  if  judgment  shall  not  have  been  rendered  in  the  suits  pending  upon  a  por- 
tion of  his  claim,  he  may  haye  judgment  for  it  in  this  suit,  but  that  prayer  is  not 
sufficient  to  defeat  the  plaintiff*  main  action,  and  on  proof  of  the  claim,  and  of 
the  other  facts  alleged,  the  simulation  may  be  declared,  although  there  should 
be  no  judgment  for  the  amount  clumed. 

We  are  opinion  that  the  exception  of  lis  pendenB  should  have  been  overruled, 
and  the  defendant  allowed  to  proceed  in  his  mun  action. 

It  is  ordered  that  the  judgment  be  i^yersed,  the  exception  overruled,  and  the 
case  remanded  for  further  proceedings  according  to  law,  with  directions  to  the 
District  Judge  to  proceed  and  decide  the  question  of  simulation.  It  is  further 
ordered  that  the  defendant  and  appellee  pay  the  costs  of  this  appeal 
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Cecily  Beckley  et  al.  v.  Mary  Clark,  adm. 

A  promiie  to  pay  *  sum  of  money  to  a  wife,  for  a  wound,  inflicted  by  the  party  promising,  on  her 
htuband— whether  or  not  death  ensued— is  binding. 

APPEAL  from  the  District  Court,  Tenth  District,  Parish  of  Madison,  Ferhmg^ 
jr.,  J.    Amonett^  for  plaintiff.    Snyder,  for  defendant  and  appellant 

EnsTis,  C.  J.  This  appeal  is  taken  by  the  defendant  from  a  judgment  rendered 
against  the  succession  of  the  late  Allen  Clarl\  in  favor  of  the  plaintiff^  for  the 
sum  of  (482  50,  with  interest  from  the  judicial  demand. 

The  action  is  brought  on  a  promise  alleged  to  have  been  made  by  the  deceased, 
AUen  Clarhy  to  the  plaintiff,  who  was  the  wife  of  Charles  Beckley,  to  pay  her 
the  sum  of  five  hundred  dollars,  for  damage  done  to  her  said  husband  by  said 
Clarky  $250  of  which  were  to  have  been  paid  in  merchandise  and  necessaiy 
supplies  for  the  use  of  her  family  in  the  year  1849,  and  $250  in  the  next  suc- 
ceeding year,  of  which  some  $17  50  were  received  in  the  lifetime  of  said  Clark, 

This  promise  and  agreement  is  proved  to  have  been  made,  as  alleged,  on  the 
6th  November,  1848.  Beckley  died  of  the  wounds  inflicted  on  him  by  Allen 
Clark,  on  the  18th  following,  and  payment  of  a  portion  of  this  sum,  by  the 
direction  of  Cla/rky  is  also  proved  to  have  been  made. 

It  is  contended  that  there  was  no  adequate  consideration  for  this  agreement. 
Whether  the  sum  agreed  to  be  paid  to  the  plamtiff  was  to  repair  the  injury 
caused  her  by  the  wounding  of  her  husband,  or  by  his  death,  the  promise  is 
equally  obligatory.  Hvhgh  v.  the  Carrollton  Railroad  Co.,  6th  Annual  Rep., 
498.     Code,  Alt  1749,  1750,  §2;  1752,  §2. 

The  judgment  of  the  District  Court  is  therefore  affirmed,  with  costs. 


John  Thorne  v.  A.  H.  Tait  and  Edgell,  Molford  k  Co. 

Where  the  agent  contracts  for  a  foreign  principal,  the  credit  is  presumed  to  he  glren  to  him. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Btrawbridgey  J. 
E,  C  Mix^  for  plaintiff     Wolfe  and  Singleton,  for  Mgellj  Mulford  &  Co.y 
appellants. 
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RosT,  J.    The  defendants  being  sued  for  work  done  on  their  account  by  the    Ja«  tboui 
plaintiff^  in  putting  up  a  steam  train,  for  the  manufacture  of  sugar,  on  the  plan-    a.  h.  Tait  and 
tation  of  John  Uagan^  pleaded  as  a  defence  that  they  were  acting  in  the  premises      "^  co!^"^ 
as  the  agents  of  Walw&rtk  &  Nassau^  of  the  city  of  Boston,  to  the  knowledge 
of  the  plaintiff,  and  had  never  made  themselves  personally  liable  for  his  claim. 

We  think,  with  the  District  Judge,  that  under  the  facts  of  the  case  the 
defence  is  not  tenable.  The  question,  in  all  cases  of  this  kind,  is  simply  to  whom 
the  credit  is  given,  and  where  the  agent  contracts  for  a  foreign  principal,  the 
credit  is  presumed  to  be  given  to  him.     Paley  on  Agency,  No.  369  and  373. 

The  evidence  in  the  record,  so  far  from  rebutting  that  presumption,  comes  in 
aid  of  it,  and  fully  satisfies  us  that  credit  was  given  exclusively  to  the  defendants. 

The  judgment  must  be  affirmed,  but  we  do  not  consider  this  a  proper  case  for 
the  allowance  of  damages. 

Judgment  affirmed,  with  costs. 


JoSIAH   StaNBOROUGH   V.   DuGALL   McCaLL. 

David  Stanborough,  Curator,  v.  same — Opposition  of  R.  H.  Stockton. 

Under  uji.  Jb,  ftnom  the  Orciiit  Coart  of  the  United  States,  in  a  tolt  againat  David  StonborcngKt  the 
Marahall,  without  any  permiarion  from  the  District  Judge,  went  into  the  Cleric's  office  in  the  District 
Court  of  the  Parish  of  Madison,  in  which  were  certain  suite  pending,  entitled  J.  Stanborough  y.  J}. 
McCaU,  and  seised  the  notes  sued  on,  and  also  made,  what  he  terms  in  his  return,  a  seisore  of  the 
Jadgments,  or  decrees  of  seisnre  and  Mle,  and  gare  notice  of  seisure  to  the  Clerk  of  the  Court  and 
to  the  Curator,  D.  Stanborough,  but  none  to  MeCaU,  the  debtor.  Stockton  afterwards  bought  these 
notes  at  the  sale  nude  by  the  Marshall.  IMd :  that  the  proceedings  of  the  Marshall  were  a  gross 
and  unprecedented  distnrilMuice  of  the  Clerk  in  the  performance  o^  his  official  duties  as  custodian 
of  the  records  of  the  Court,  and  conferred  no  title  upon  StoekUm^  at  whose  insUgation,  it  seems,  they 
were  had.  The  Marshall  had  no  right  to  take  the  notes  without  a  prerions  order  firom  the  District 
Ooart,  in  whose  costody  they  were;  and  the  acts  done  by  the  Marshall  were  insufficient  to  effect  a 
seisore  and  form  the  basis  of  a  sale. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  Bemiu 
for  plaintifE     Stockton  and  Steele  for  opponent 

SLIDEI.L,  J.  Stockton's  claim  to  the  money  in  the  hands  of  the  Sheriff,  rests 
upon  the  ralidity  of  his  alleged  title  to  the  notes  which  bear  mortgage  upon  the 
land  sold.  The  District  Judge  was  of  opinion  that  StorktmCg  title  was  invalid, 
and  gare  judgment  against  him,  from  which  he  has  appealed. 

Stockton  claims  under  a  sale  by  the  Marshall  of  the  United  States,  under  the 
following  circumstances :  One  of  the  mortgage  notes  was  on  file  in  the  Clerk's 
office  of  the  District  Court  for  the  Parish  of  Madison,  in  the  suit  of  J.  Stan- 
borough  v.  2>.  Me  Call,  the  maker  of  the  note.  In  this  suit  there  was  an  order 
of  seizure  and  sale.  The  two  other  notes  were,  in  like  manner,  on  file  in  the 
suit  of  Stanhoroughy  curator,  y.  MeCall,  in  which  there  was  also  an  order  of 
seizure  and  sale. 

Under  hjieri-faciae  issued  from  the  United  States  Circuit  Court,  in  the  suit 
of  the  Farmer^  Bank  qf  Virginia  y.  Datid  Stanborough,  curator,  the  Marshall 
of  the  United  States,  without  any  permission  from  the  District  Judge  of  Madison, 
in  whose  court  the  suits  were  pendii^,  went  to  the  Clerk's  office,  seized  the 
notes,  and  also  made,  what  he  terms  in  his  return,  a  seizure  of  the  judgments  or 
decrees  of  seizure  and  sale  in  the  two  suits,  and  gave  notices  of  seizure  to  the 
Clerk  of  the  Court  and  to  D,  Stanhorough,  the  curator,  but  none  to  the  debtor. 
The  manner  of  the  seizure  is  thus  stated  by  the  Clerk  of  the  Court,  who  was 
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examined  as  a  witness :  "  In  1849  a  gentleman  entered  the  office  and  introduced 
himself  to  witness,  calling  himself  Smith,  and  requested  witness  to  show  him 
the  papers  in  the  suits  of  Josiah  and  David  Stanhorough  v.  Dugall  McCalL 
Witness  showed  all  the  papers  to  Smith,  and  explained  everything  in  relation  to 
them  as  well  as  he  could.  Smith  then  asked  witness  if  the  papers  which  bo 
then  held  in  his  hand  belonged  to  the  two  suits?  Witness  replied  that  they 
were  all  the  papers.  Smith  then  said,  *I  levy  on, these  suits  as  United  States 
Marshall.*  Witness  told  him  that  he  could  not  take  them  away,  as  they  were 
the  records  of  the  Court  Smith  then  said  he  had  R.  C.  Stockton's  instructions, 
and  would  have  to  follow  them.  Witness  then  remonstrated  with  him,  and 
proposed  to  Smith  to  envelope  the  suits,  direct  them  to  him,  and  deposit  them 
in  the  Recorder's  office,,  with  the  understanding  that  Smith  wom\^  examine  tho 
law,  and  see  if  be  had  any  authority  to  take  the  papers  away ;  and  if  he  found 
he  had  no  authority,  he  would  return  them;  and  if  he  bad  authority  under  the 
law  to  make  the  seizure,  and  take  them  into  his  possession,  he  was  to  do  so. 
The  notes  of  the  two  suits  and  protests  were  then  enveloped  and  sealed,  directed 
to  ^  Smith,  United  States  Marshall,'  and  witness  and  Smith  went  together  to  the 
Recorder's  office,  where  they  were  deposited,  the  Clerk  retaining  tho  balance 
of  the  papers  in  the  two  cases."  The  Marshall  then  advertised  the  notes  and 
judgments  for  sale,  and  at  the  sale  Stockton  bought  them. 

We  consider  these  proceedings  of  the  Marshall  as  a  gross  and  unprecedented 
disturbance  of  the  Clerk  in  the  performance  of  his  official  duties,  as  custodian 
of  the  records  of  the  Court,  and  as  conferring  no  title  upon  Stockton,  at  whose 
instigation,  it  seems,  they  were  bad,  and  who  purchased  under  them.  It  is  clear 
that  the  Marshall  bad  no  right  tp  take  the  notes  without  a  previous  order  from 
the  District  Court,  in  whoso  custody  they  were ;  and  the  other  acts  done  by  the 
Marshall  were  insufficient  to  effect  a  seizure  and  form  the  basis  of  a  sale.  See 
Hanna  v.  Bry,  6  Annual,  656.    See,  also,  Price  v.  Emerson,  7th  Annual,  p.  — . 

Judgment  affirmed,  with  costs. 


Urilda  Smith  t?.  Blois  and  Others. 

Blois  leaned  a  warehouse  from  plaintis;  in  which  were  certatn  goods  bought  by  him.  He  transferred 
these  goods  to  his  vendor  in  part  payment  of  the  price,  who  sold  them  to  other  parties.  PlaintifT  se- 
questered the  goods,  and  claimed  upon  them  the  lessors  privilege.  Hdd:  tliat,  as  the  transfer  by  the 
lessee,  and  subsequent  sale  by  his  vendor,  took  place  before  there  was  any  default  by  the  tenant  to 
pay  his  rent,  and  before  any  action  taken  by  the  landlord,  the  lessor  had  no  privilege. 

APPEAL  from  the  Fitth  District  Court  of  New  Orleans,  Buchanan,4,  LabaU^ 
for  plaintiff  and  appellant     Oedge  and  Bright  for  defendants. 

Slidell,  J.  The  object  of  this  action  is  to  rescind  a  transfer  of  certain  mer- 
chandize made  by  Blois,  the  plaintiff's  tenant,  to  the  vendor  of  the  goods.  At  the 
time  when  this  transfer  was  made,  Blois  seems  to  have  been  ii^  embarassed  cir- 
cumstances. The  goods  were  in  the  warehouse  leased  by  the  plaintiff  to  Blois; 
they  were  delivered  from  the  warehouse  to  the  vendor,  who  credited  their  value 
upon  the  debt  due  to  him  by  Blois  for  their  price,  and  afterwards  sold  the  goods 
to  another  person.  All  this  took  place  before  there  was  any  default  by  the  ten- 
ant to  pay  his  rent,  and  before  any  action  taken  by  the  landlord. 

Under  the  above  circumstances  we  think  the  revocatory  action  was  properly 
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dlnniffied.     The  case  appears  to  us  to  be  covered  by  the  decision  in  Walden  v. 
Parish^  7  Rob.  245.     See  also  Clyil  Code,  2675,  2679,  8230,  2539.  Bi!^. 

Judgment  afiBrmed ;  plaintiff  to  pay  costs  of  appeal 


Succession  of  £dward  C.  Mielke. 

A  ifatT«  WHB  Inrentoried  as  the  property  of  the  racceasion  of  Blielke.  The  cnrator  of  the  soecefsion 
took  a  rale  on  the  eUve,  and  od  HalchieoDf  who  held  the  slave  in  poesesslon,  to  test  the  condition  of 
the  person  filaimf^  as  a  slaTe,  and  the  right  of  possession  of  Hutchison.  Hutchison  excepted  to  the 
proceeding  by  role,  ffdd  :  that  there  is  no  warrant  in  the  law  for  the  mode  of  proceeding  adopted  by 
plainlUL    His  remedy  is  by  an  action. 

APPEAL  firom  the  First  District  Court  of  New  Orleans,  Laruey  J.  Mott  A 
Fnuer  for  plaintiff  and  appellant     Marr  &  Tappan  for  defendants. 

Eusns,  C.  J.  The  appellant,  H.  R  W,  Hill^  was  appointed  by  the  Court  of  the 
First  District  of  New  Orleans,  curator  of  the  succession  of  Edward  G,  Mielhey  de- 
ceased. A  certain  female  slave  named  Sarah  Haines,  was  inventoried  as  belong- 
ing to  the  succession,  and  appraised  at  the  sum  of  five  hundred  dollars. 

At  the  instance  of  the  appellant  a  rule  was  taken  on  the  slave,  and  on  Charles 
G.  Butehinson,  as  guardian  of  Constance  Mielke,  and  in  his  own  right,  to  show 
cause  why  the  said  slave  should  not  be  delivered  up  to  him  as  the  property  of 
the  succession. 

In  this  way  the  appellant  sought,  it  seems,  to  test  the  condition  of  the  person 
claimed  as  a  slave,  and  the  right  of  possession  of  the  respondent  Sutchinsan, 
who  excepted  to  this  mode  of  proceeding. 

The  District  Judge  discharged  the  rule,  and  from  this  decision,  an  appeal  is 
taken. 

There  is  no  warrant  in  the  law  for  the  mode  of  proceeding  adopted  by  the 
appellant  His  remedy  is  by  an  action.  Baker  &  Doane,  8  Annual  Rep.,  484. 
We  have,  on  some  occasions,  adjudicated  upon  matters  in  litigation  in  the  form 
of  a  rule  and  answer,  under  the  consent  of  parties,  when  the  form  of  proceeding 
would  hardly  justify  it,  in  order  to  terminate  matters  submitted  to  us.  It  is  ob- 
Tioas,  however,  that  any  mode  of  proceeding  which  does  not  carry  with  it  the 
elements  of  res  judicata,  ought  not  to  be  encouraged  by  Courts,  and  that  alone 
ought  to  be  followed  which  conforms  to  the  law  of  actions. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed  with  costs. 


Edxond  M.  Gtould  t;.  Oardneb,  Saoeb  &  Co. 

I  for  malidoas  arrest  In  a  civil  snit.  Defendant's  connsel  asked  the  Court  to  Instruct  the  Jury— 
1.  **niat  In  order  to  enable  the  plaintiff  to  maintain  this  action  against  the  said  defendants,  it  is  neces- 
sary flDT  him  to  prove  maliee ;  or  that  the  arrest  complained  of  was  made,  or  procured  to  be  made  by 
the  SBid  dcfoodants  from  malicious  motives,  and  without  probable  cause. 
S.  Thai  if  the  Jury  believed  firom  the  evidence  that  the  said  defendants  in  making  or  procuring  said 
arrest,  acted  under  the  advice  of  counsel,  given  in  good  faith,  and  believed  at  the  time  that  they  had 
a  good  cause  of  action  against  him,  the  said  Gould^  and  a  legal  right  to  hold  him  to  bail  therefor; 
that  they,  the  said  defendants,  are  not  liable  in  damages  to  the  said  plaintiff  in  this  action.  The 
Coart  refitted  so  to  charge  the  Jury.    Jldd :  that  the  Court  erred. 

APPEAL  from  the  Fourth  District  Court  of  New  Orieana.     Strawhridge,  J. 
Hunton  &  Bradford,  for  plaintiff.     Grymes,  for  defendants  and  appellants. 
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*^  PUintiflTs  counsel  cited  C.  C.  1928,  §  8,  2294,  1295.    Escurix  v.  Dalmal,  18 

Oabohbi;  8Aon  L.  R.  90.     Keman  v.  Chamherlin,  5  Rob.  116.  Edwards  y.  Turner,  6  Rob.  382. 

M  Oo.  Orynus  for  defendants  cited  ^n<>tr  v.  Allen,  1  Starkie's  Rep.,  2d  cd.     E.  C.  L. 

Rep.,  191.     Silversides  Y.  Bowley,  1  Moore,  92.     Eavinger  v.  Melntoiili,  8  Baru. 

&  Cress,  698.     /65p<fwc^  y.  JomI,  1  Moo.  &  Mai.,  180.     George  v.  Radford,  8 

Canr  &  Payne,  464. 

DuNBAB,  J.  This  is  an  action  for  damages  for  a  malicious  arrest  in  a  ciyil 
suit.  The  case  was  tired  by  a  Jury,  and  there  was  a  verdict  and  judgment  for 
eight  thousand  nine  hundred  dollars  against  the  defendants,  who  have  taken  this 
appeal. 

On  the  trial  of  the  cause,  the  defendants  by  their  counsel  moved  the  Court  to 
instruct  the  Jury,  "  First  That  in  order  to  enable  the  plaintiff  to  maintain  this 
action  against  the  said  defendants,  it  is  necessary  for  him  to  prove  malice,  or 
that  the  arrest  complained  of  was  made  or  procured  to  be  made  by  the  said 
defendants  from  malicious  motives,  and  without  probable  cause.  Second,  That  if 
the  Jury  believed  from  the  evidence  that  the  said  defendants  in  making  or  pro- 
curing said  arrest,  acted  under  the  advice  of  counsel  given  in  good  faith,  and 
believed  at  the  time  that  they  had  a  good  cause  of  action  against  him,  the  said 
Gould,  and  a  legal  right  to  hold  him  to  bail  therefor,  that  they,  the  said  defend- 
ants, are  not  liable  in  damages  to  the  said  plaintiflf  in  this  action."  Which 
instructions  the  Court  refused  to  give,  but  charged  the  Jury,  **  That  the  law  as 
laid  down  by  defendants'  counsel  would  be  correct  if  the  conunon  law  prevailed 
in  this  State ;  but  the  Civil  Code  is  our  rule  of  action,  and  by  that  malice  is 
not  essential  to  sustain  an  action  for  damages.  Malice  may  be  an  ingredient 
in  the  wrong  to  heighten,  or  to  diminish  the  damages ;  but  the  rule  is  that  every 
act  of  man  which  causes  damage  to  another,  obliges  him  by  whose  fault  it 
happened  to  repair  it"  Every  act,  "  not  every  malicious  act,  but  every  act, 
acts  of  carelessness  without  malice,  errors  without  malice,  are  causes  of  damage 
under  the  Civil  Code.  Merlin  title  Qnan  Offences.  Of  the  amount  of  damage 
the  Jury  are  the  exclusive  judges,  and  the  damages  are  not  confined  to  mere 
monied  loss.  Civil  Code,  Art.  1928.  That  the  man  who  undertakes  a  law 
suit  does  it  on  his  own  responsibility  and  at  his  own  risk ;  the  advice  of  the 
counsel  he  may  select,  cannot  screen  him  from  the  consequences." 

In  the  case  of  Sen^eal  and  anoth^  v.  Smith,  9th  Robinson,  240,  our  predeces- 
sors held  that  in  cases  of  this  kind  it  is  well  settled  that  malice  and  the  want  of 
probable  cause  in  the  original  action,  are  essential  ingredients.  Malice  may  be 
expressly  proved,  or  it  may  be  inferred  from  the  total  want  of  a  probable  cause 
of  action ;  but  malice  alone,  however  great,  if  there  be  a  probable  cause  upon 
which  the  suit  or  prosecution  is  based,  is  insufficient  to  maintain  an  action  in 
•damages  for  a  malicious  prosecution,  and  referred  to  numerous  authorities  in 
support  of  that  position. 

This  Court  decided  in  the  case  of  Hubgh  v.  Ketc  Orlean$  a/nd  Ca/rrollton  Bail- 
road  Company,  6  Annual,  495,  "  That  the  dispositions  of  Art.  2294  are  found  in 
the  Roman  and  Spanish  laws ;  so  far  from  being  new  legislation,  that  article 
•embodies  a  general  principle  as  old  as  the  science  of  jurisprudence  itself,  and  it 
must  still  be  understood,  with  the  limitations  affixed  to  it  by  the  jurisprudence 
of  Rome  and  SpauL  Domat,  Lois  Civiles,  tit  Damages  causes  par  des  fauies^ 
p.  180,  parag.  L" 

Upon  a  rehearing  in  the  same  case  this  Court  said,  **  The  Art  2294  of  our 
Code  provides  that  every  act  whatever  of  man  that  causes  damage  to  another, 
obliges  him,  by  whose  fault  it  happened,  to  repair  it.  The  provisions  of  this 
Art  however  general  and  comprehensive  its  terms  may  be,  are  found  more 
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than  once  recited  in  termfl  equally  general  and  comprehensive  in  the  laws  of  Oonj> 
the  fifteenth  title  of  the  seventh  Partidas,  The  article  was  inserted  in  the  Code  Oardkkr,  Saqbr 
of  1808,  at  a  time  when  the  Spanish  laws  were  in  force.  It  was  put  and  re- 
tained to  this  time  in  the  Code  not  for  the  purpose  of  making  any  change  in 
the  law,  but  because  it  waa  a  principle  which  was  in  its  proper  place  in  a  Code ; 
a  principle  which  would  be  equally  recognized  as  a  necessary  conservative  ele- 
ment of  society,  and  equally  obligatory  whether  it  was  formally  enacted  in  a 
Code,  or  not" 

It  appears  that  the  defendants  in  this  case  were  not  without  probable  cause 
for  the  arrest  of  Gould.  They  acted  by  the  advice  of  eminent  and  learned  coun- 
sel, whose  opinion  was  formed  upon  a  decision  of  that  distinguished  jurist,  the 
late  Judge  Martin,  in  the  case  otAhaty.  Rohetaille,  4th  Louisiana  Reports,  220, 
which  for  about  twenty  years  had  been  considered  as  the  proper  construction  of 
the  law  of  arrest,  until  overruled  by  a  decision  of  this  Court  in  this  very  case  of 
the  arrest  of  the  plaintiff  fl^iwW,  reported  in  5th  Annual,  868,  Gardner,  Soger 
4  Co.  T.  CfConneU  and  Gimld,  upon  which  this  action  is  based.  Although  wo 
still  aAere  to  our  decree  in  this  last  mentioned  cause,  yet  there  can  be  no  doubt 
under  the  circumstances  and  previous  decisions,  that  the  defendants  had  in  their 
action  probable  cause  for  the  arrest  of  Gould, 

In  an  action  for  a  malidoua  suit  in  the  case  of  Wm,  Stone  v.  Asa  Smft,  Jr.,  4th 
Pickering's  Reports,  889,  the  Supreme  Court  of  Massachusetts  directed  that  the 
Jury  would  settle  the  fact,  whether  Swift  (the  defendant)  acted  honajtde  in 
regard  to  the  consulting  of  counsel,  and  believed  that  he  had  a  good  cause  of 
action,  and  honestly  pursued  the  advice  and  direction  of  his  legal  adviser,  or 
otherwise.  If  he  did,  thfs  action  could  not  be  supported ;  if  he  did  not,  it  might 
be  maintained,  and  the  Jury  would  assess  the  proper  damages. 

The  question  in  the  present  case  is  not  whether  the  defendants  had  a  probable 
cause  of  action ;  that  has  been  placed  beyond  doubt  by  the  judgment  obtained 
m  their  favor  against  Gould  for  the  whole  of  their  demand  against  him ;  but 
whether  they  had  probable  cause  for  the  arrest ;  and  we  have  abready  said  that 
they  had.  In  the  case  of  Fo$hay  v.  Ferguson,  2  Denio,  610,  the  Court  said, 
**  There  was  evidence  enough  in  the  case  to  warrant  the  Jury  in  finding  that  the 
defendants  set  the  prosecution  in  motion  fh)m  a  bad  motive.  But  all  the  books 
agree  that  proof  of  express  malice  is  not  enough,  without  showing  also  the  want 
of  probable  cause.  Probable  cause  has  been  defined  a  reasonable  ground  of 
suspicion,  supported  by  circumstances  sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  the  belief  that  the  person  accused  is  guilty  of  the 
offence  with  which  he  is  charged.  However  innocent  the  plaintiff  may  have 
been  of  the  crime  laid  to  his  charge,  it  is  enough  for  the  defendant  to  show  that 
he  had  reasonable  grounds  for  believing  him  guilty  at  the  time  the  charge  was 
made." 

Our  Codes  and  Statutes  have  not  provided  any  rules  to  guide  us  on  the  trial 
of  sodi  actions,  and  we  are  governed,  in  the  absence  of  positive  legislation,  by  the 
rules  laid  down  in  the  authorities  quoted,  because  we  consider  them  just  and 
reasonable  in  themselves.  We  therefore  think  that  the  District  Judge  erred  in 
not  giving  to  the  Juiy  the  instructions  asked  for  by  defendants^  counsel,  as  before 
stated  in  this  opinion,  and  for  that  reason  remand  the  case  for  a  new  trial  It  is 
therefore  ordered,  adjudged  and  decreed  that  the  J^gmcnt  of  the  District  Court 
be  reversed,  and  a  new  trial  granted,  with  instructions  to  the  Judge  to  charge 
the  Jury  in  conformity  to  the  principles  set  forth  in  this  decree,  and  that  the 
plaintiff  pay  the  costs  of  this  appeal. 
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John  Perkins,  Jr.  v.  Mary  E.  Potts,  his  Wife. 

No  separation  of  husband  and  wife  can  be  decreed  for  cause  of  abandonment  withoat  a  compliance 
with  Article  148  of  the  Code. 

The  law  presupposes  the  possibility  of  a  reconciliation  between  husband  and  wife,  and  its  policy  is  to 
bring  them  together  again. 

▼ague  and  general  allegations  cannot  support  a  petition  in  an  inrdinary  ciYll  suit.  The  cause  of 
action— the  ol^ect  of  the  demand  and  the  nature  of  the  title,  must  be  stated  with  such  certainty  as 
to  apprise  the  defendant  of  every  circumstance  necessary  to  put  him  on  his  Just  defence,  and  to  bar 
a  subsequent  inrestigation  of  matters  once  decided.  A  party  can  be  permitted  to  derive  no  advant- 
age ftrom  the  obscurity,  or  generality  of  his  allegations. 

Sound  policy  requires  that  there  should  be  no  relaxation  of  these  rules,  especially  in  proceedings  of 
this  kind,  which  involve  the  fate  of  individuals,  and  the  most  important  interests  of  society. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchannn^  J.  A. 
K,  Ogdtn  and  SfimL  R.  Walker^  for  plaintiff  and  appellant  H,  H,  Straw- 
bridge^  for  defendant 

EusTis,  0.  J.  This  appeal  is  taken  from  a  judgment  of  the  Fifth  District 
Court  of  New  Orleans,  dismissing  the  phuntiff^s  petition. 

The  plaintiff  has  brought  this  action  for  the  purpose  of  obtaining  a  decree  of 
separation  from  bed  and  board  from  the  defendant,  his  wife. 

The  defendant  is  absent  and  an  attorney  was  appointed  to  represent  her. 

The  District  Judge  considered  that  the  only  ground  for  a  separation  on 
which  this  action  was  based,  was  that  of  abandonment  on  the  part  of  the  wife, 
and  that  the  proceedings  required  by  the  148d  Article  of  the  Code  not  having 
been  followed  by  the  plaintiff  his  action  failed. 

This  article  provides  that  the  abandonment  with  which  the  husband  or  wife 
is  charged  must  be  made  to  appear  by  three  reiterated  summonses  made  to  him 
or  her  from  month  to  month,  directing  him  or  her  to  return  to  the  place  of  the 
matrimonial  domicil  and  followed  by  a  judgment  which  has  sentenced  him  or 
her  to  comply  with  such  request,  together  with  a  notification  of  said  judgment 
given  to  him  or  her  from  month  to  month  for  three  times  successively.  The 
summons  or  notification  shall  be  made  to  him  or  her  at  the  place  of  his  or  her 
usual  residence,  if  he  or  she  lives  in  the  State,  and  if  absent,  at  the  place  of 
residence  of  the  attorney  who  shall  be  appointed  to  represent  the  absentee. 

The  law  presupposes  the  possibility  of  a  reconciliation  of  the  parties,  and  its 
policy  is  to  bring  them  together  again.  We  concur  with  the  District  Judge  in 
the  opinion  that  no  separation  can  be  decreed  for  cause  of  abandonment  with- 
out a  compliance  with  the  requisites  of  this  article. 

It  is  insisted  by  counsel  that  this  cause  of  abandonment  is  not  the  only  one 
alleged  in  the  petition. , 

The  petition  charges  that  the  plaintiff  whose  domicil  was  in  New  Orleans, 
was  married  in  New  York  to  the  defendant  in  1850,  that  the  marriage  was  con- 
tracted with  a  view  to  make  Louisiana  their  permanent  place  of  residence,  that 
shortly  after  marriage  the  parties  sailed  for  Europe,  and  while  residing  in  Paris, 
his  wife,  without  any  cause,  abandoned  their  common  dwelling  and  concealed 
herself  from  the  petitioner  for  the  space  of  six  weeks,  and  that  since  her  deser- 
tion she  has  removed  to  and  resides  with  her  father  in  the  city  of  New  York. 
The  petition  contains  allegations  of  kindness  and  affection  on  the  part  of  the 
husband  and  the  failure  and  refusal  on  the  part  of  the  defendant  to  perform 
the  duties  incumbent  on  her  as  a  wife ;  that  her  desertion,  her  conduct  and  her 
treatment  of  him  has  been  cruel  and  unjust  to  him  to  such  a  degree  as  to  render 
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their  liTiog  together  as  man  and  wife  insupportable,  unadvisable  and  impossible.  Pw«n 
But  with  the  exception  of  the  abandonment,  no  acts  of  the  wife  are  stated,  no  Furig. 
ftcts  alleged  in  the  manner  in  which  thej  can  be  adjudicated  upon.  This  pro- 
ceeding against  an  absentee  for  the  purpose  of  dissolving  a  marriage  is  of  the 
grayest  possible  character,  and  we  think  the  judge  was  right  in  refusing  to  act 
on  any  portion  of  the  petition,  except  that  which  contained  a  cause  of  action 
exhibited  in  a  legal  form. 

Yagae  and  general  allegations  cannot  support  a  petition  in  an  ordinary  civil 
suit  The  cause  of  action,  the  object  of  the  deouind  and  the  nature  of  the 
title,  most  be  stated  with  such  certainty  as  to  apprise  the  defendant  of  every 
drcomstance  necessary  to  put  him  on  his  just  defence,  and  to  bar  a  subsequent 
investigation  of  matters  once  decided.  A  party  can  be  permitted  to  derive  no 
advantage  from  the  obscurity  or  generality  of  his  allegations.  The  allegationa 
of  the  petition  are  aU  of  that  character,  except  that  relating  to  the  abandon- 
ment, and  not  sufficient  to  put  the  defendant  on  her  defence. 

Sound  policy  requires  that  there  should  be  no  relaxation  of  these  rules, 
especially  in  proceedings  of  this  kind,  which  involve  the  fate  of  individuals  and 
the  moat  important  interests  of  society. 

There  is  no  proceeding  in  the  Ecclesiastical  Courts  in  England  in  cases  of  this 
kind  without  a  proper  statement  of  the  facts  charged.  Not  that  the  case  should 
be  loaded  with  supernumerary  circumstances,  but  it  is  always  required  that  the 
diarge  should  be  made  in  such  a  form  as  to  apprize  the  party  of  the  facts 
intended  to  be  established.  1  Haggard,  738,  note  PopHn  v.  Pophin.  8  Eng- 
lish Ecclesiastical  Reports,  325.    UAguilar  v.  D'Aguilar^  id.,  329.     1  id.,  200. 

The  same  practice  prevails  in  France  and  none  other  is  tolerated  by  the  Court 
of  Cassation.  Sirey,  6,  2,  572j  id.,  7,  2,  907.  Id.,  6,  2,  528;  id.,  11,  2,  248. 
Journal  du  Palais,  14,  391. 

The  judgement  of  the  District  Court  is  therefore  affirmed  with  costs. 


George  Sischoff   v.  Gaspaad  Theurer. 

T.  ned  h!a  wife  for  a  separation  from  bed  and  board,  and  in  the  same  action  sought  to  have  annulled 
certain  notes  vhich  he  allq^ed  had  been  given  by  him  to  her  without  consideration.  He  made  B., 
who  held  the  notesi  a  party,  and  charged  that  B.  had  notice  that  the  notes  were  given  without  con- 
Bideratifoo.  SobeeqneBtly  B.  sued  T.  on  the  notes,  and  T,  pleaded  Ua  pendens ;  Hdd :  Tliat  the  plea 
waagood. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J.  Schmidt^ 
for  plaintiff    DufouTy  for  defendant 

BosT,  J.    In  ttiis  case,  the  plea  of  litU  pendente  must  he  first  noticed. 

The  defendant  heing  sued  upon  three  promissory  notes  made  hy  him  payahle 
to  his  own  order,  pleaded  in  limine  litis^  as  an  exception,  the  pendency  of  an- 
other suit  between  the  same  parties,  and  for  the  same  cause  of  action  in  a  court 
of  concorrent  jurisdiction,  which  plea  was  OYemiled  by  the  Court 

The  action  pleaded  in  bar  to  this  suit,  was  instituted  by  the  defendant  against 
his  wife,  for  a  separation  firom  bed  and  board,  and  also  to  annul  the  notes  sued 
upon,  on  the  ground  that  he  had  originally  given  them  to  his  wife,  without  con- 
sideration, and  that  if  the  donation  had  been  valid,  his  wife^s  misconduct  and 
ingratitude  entitied  him  to  have  it  revoked. 
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bbcropt  The  plaintiff  and  the  house  of  Dufour^  Durand  &  Co.  were  also  made  defen- 

TuaoRKR.  dants,  and  the  prayer  against  them  was  that  they  bo  compelled  to  return  the 
notes,  on  the  ground  that  they  acquired  them  in  bad  faith.  Of  the  merits  of 
that  controversy  we  know  nothing,  but  we  hare  no  doubt  of  the  right  of  the  de* 
fendant,  to  plead  the  want  of  consideration  of  the  notes,  and  the  bad  faith  of  the 
holder,  as  he  has  done,  and  if  the  defendants  in  that  suit  fail  to  falsify  those 
pleas,  and  the  case  should  be  decided  in  his  favor,  the  judgment  there  rendered^ 
would  form  the  thing  adjudged,  in  the  present  litigation.  Under  the  view  we 
took  in  the  case  of  Dick  et  ah.  v.  Gilmer,  administrator,  4  Ann.  620,  this  is  the 
proper  test  of  the  exception  of  litis  pendente. 

This  case  does  not  materially  differ  as  to  facts  from  that  of  Kline  v.  Freret ; 
the  plaintiff  Kline  had  brought  suit  on  promissory  notes  given  for  land,  the  de- 
fendant pleaded  the  pendency  of  another  suit  in  a  Court  of  concurrent  jurisdic- 
tion, brought  by  Him  to  annul  the  sale  and  recover  back  the  price,  on  the  ground 
of  fraud 

The  plea  was  sustained  by  the  District  Court,  and  on  appeal  the  judgment 
was  affirmed.    6  Ann.  494.     0.  P.  No.  885. 

We  are  of  opinion  that  the  District  Judge  erred  in  overruling  the  exception. 

It  is  therefore  ordered  that  the  judgment  be  recorded  and  the  petition  dis- 
missed.   It  is  further  ordered  that  the  plaintiff  pay  costs  in  both  Courts. 


Same  Case  on  a  Rehearing. 

fklimidt,  for  plaintiff,  filed  the  following  argument  for  a  rehearing  : 

The  facts  of  the  case  show :  That  the  petition  of  Theurer  against  his  wife, 
mother-in-law,  Dufoufy  Durand  it  Co.  and  Bischoff,  was  filed  in  the  Second  Dis- 
trict Court  of  New  Orleans,  the  day  preceding  the  plaintiff's  filing  of  his  peti- 
tion in  the  fifth  ;  but  that  the  copy  of  that  petition  and  citation  did  not  issue 
till  the  day  aiter  the  issuing  of  plaintiff's  petition  and  citation. 

It  may  therefore  be  well  contended,  that  plaintiff^s  suit  was  first  in  order  of 
date  since  citation  is  the  judicial  action  of  the  tribunal,  and  until  it  issues,  there 
is  no  evidence  that  the  Court  intends  to  entertain  the  cause.  Citation  is  in  all 
cases  the  judicial  commencement  of  a  suit,  and  the  mere  filing  of  a  petition  has 
never  been  considered  as  such,  inasmuch  as  the  latter  is  the  mere  act  of  the 
party,  while  the  former  is  the  act  of  the  Court,  giving  its  official  sanction  to  the 
act  of  a  private  individual  This  principle  is  elementary  and  recognized  in  aU 
systems  of  pleading. 

Let  us,  however,  suppose  for  argument's  sake,  that  this  principle  has  been 
discarded  in  Louisiana,  and  look  to  its  Code  of  Practice  as  our  guide,  and  we 
will  there,  I  think,  find  principles  of  law  laid  do^vn  for  the  government  of  cases 
of  this  kind,  equally  plain,  and  which  have  been  disregarded,  or  misunderstood 
in  this  instance. 

The  plea  of  lis  pendens  is  a  declinatory  exception ;  and  exceptions  of  this  kind, 
which  retard  the  trial  of  the  merits  of  a  cause,  are  never  favored  in  law.  They 
are  therefore  to  be  judged  of  strictly,  and  unless  they  conform  in  every  respect 
to  the  letter  of  the  law,  they  will  not  be  listened  to. 

To  maintain  the  plea  of  lis  pendens,  the  following  circumstance  must  concur, 
viz : 

There  must  be  another  suit  j^ending  ; 

1st  between  the  same  parties  ; 

2d.  for  the  same  object,  and  growing  out  of  the  same  cause  of  action,  and 

8d.  before  a  Court  of  concurrent  jurisdiction. 

But  in  this  suit,  I  have  already  shown  that  the  suit  of  Thetirer  cannot  be  con- 
sidered as  pending  when  the  present  suit  was  brought,  as  no  citation  had  issued. 
But  be  this  as  it  may ;  the  suit  of  Theurer  v.  his  wife  and  others  was  not  a  suit 
between  the  same  parties,  and  no  decision  of  any  tribunal  can  make  it  so. 


Tbbubkb. 
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In  the  next  place,  the  cause  of  action  was  not  the  same,  unless  a  suit  for  the 
payment  of  negotiable  notes  be  identical  with  one  for  divorce,  &c.,  which  will 
hardly  be  contended. 

The  above  facts  show  conclusively,  that  the  judgment  of  tJie  Court  is  contrary 
to  law. 

I  now  proceed  to  prove  it  contrary  to  principle. 

The  objects  which  all  systems  of  pleading  aim  to  attain,  are  two-fold,  viz  : 

1st  The  reduction  of  the  controversy  to  a  few  single  facts  ; 

2d.  The  saving  of  time  and  expense  to  the  parties  litigant.  See  Garr6,  Bon- 
cenne,  Stephens,  Lawes,  Story,  etc.,  passim. 

Hence,  every  effort  of  a  defendant  to  retard  the  final  decision  of  a  cause  is 
looked  upon  unfavorably. 

In  this  cause  this  principle  is  recognized  and  invoked,  although  in  practice  en- 
tirely disregarded  ;  for  it  is  obvious,  that  by  sending  us  to  the  Second  District 
Couk  to  await  the  trial  of  a  complicated  controversy  involving  questions  of 
adultery,  &c,  we  are  dependent  on  our  co-defendants,  and  the  final  decision  of 
the  cause  much  protracted,  while  the  contrary  would  be  the  case,  if  sent  to  the 
Fifth  District  Court  Besides,  we  have  a  right  to  have  this  cause  tried  sum- 
marily, and  without  the  intervention  of  a  jury,  of  which  privilege  wo  are  also 
deprived,  contrary,  as  we  believe,  to  the  spirit  and  intention  of  the  law. 

Having  thus  shown  the  judgment  contrary  to  law  and  erroneous  in  principle^ 
I  now  proceed  to  show  that  it  is  against  all  precederit. 

This  plea  of  lis  pendens  was  known  to  the  Roman  law,  and  exists  in  France, 
and  from  the  systems  of  jurisprudence  in  Rome  and  France,  we  may  obtain  some 
aid  in  its  correct  application.  In  refering  to  these  sources,  the  Court  will  find, 
that  it  is  not  the  mere  filing  of  a  petition  which  constitutes  the  lis  pendens^  for 
Voet  says :  "  Capta  autem  esse^  atque  ita  pendere  lis  alibi  censetur,  non  modo  si 
litis  eonstestatio  jam/acta  sit^  sed  sola  citatio,  sen  in  jus  vocatio.^^  Ad  Pandectcts^ 
book  44,  tit.  2,  No.  7.     See  also  Boncenne,  vol.  2,  p.  64. 

In  France,  the  same  question  has  been  frequently  decided,  and  the  Court  of 
Cassation  of  France,  in  the  case  of  Guillot  v.  Reeulot^  determined  1st  July, 
1817,  that,  "//n'yawro»i/)flW  litis  pendance  «  les  affaires pendantes  detant  di- 
ters  tribunatix^  ttc,  ne  prSsentaient  pas  identiquement  les  rntmes  diffieultSs.''^ — 
Joomal  du  Palais,  vol  14,  p.  320. 

In  the  case  of  Hampton  v.  Barrett,  9  L.  338,  12  L.  159,  the  Supreme  Court 
hdd,  "  that  the  pendency  of  a  suit  for  one  installment  in  a  Court  of  concurrent 
jorisdiction,  in  which  it  was  sought  to  rescind  the  sale,  and  consequently  annul 
all  daim  for  another  installment,  could  not  debar  plaintiff  from  suing  in  another 
Court  for  the  second  installment 

The  above  reasons  and  authorities  justify,  in  the  opinion  of  the  undersigned, 
the  application  for  a  rehearing,  since  they  show,  that  the  judgment  is  contrary 
to  law,  principle  and  precedent 

Dufaur,  for  defendant  There  has  never  been  any  question  as  to  the  service 
of  the  citations  in  both  cases.  There  was  such  a  difference  in  point  of  dates, 
that  no  question  could  be  raised  thereon  with  propriety. 

I  regret  that  professional  gentlemen  should  labor  to  mislead  the  Court  on  this 
simple  point  of  fact. 

•flie  annexed  certificate  of  the  clerk  of  the  Second  District  Court  shows  : 

1st  That  the  defendant's  petition  in  suit  No.  5201,  was  filed  on  5th  April, 
1852; 

2d.  That  the  citations  were  issued  on  the  7th  April,  1852,  received  by  the 
Sheriff  on  same  day,  and  served  on  same  day  upon  Bisch^ff  and  the  other  de- 
fendants ; 

dd.  ThAt  the  vnrit  of  injunction  was  also  served  on  the  sam^e  day,  viz :  7th 
April,  upon  Bischoffm  person. 

On  the  other  hand,  the  record  in  the  present  case  shows  that  Bisehoff^s  peti- 
tion was  filed  on  the  6th  April,  1852,  that  is  to  say,  one  day  after  the  defendant's 
petition  in  the  Second  District  Court 

And  further,  that  the  citation  was  served  on  Theurer  on  the  10th  of  April, 
1852,  that  is  to  say,  three  days  after  service  in  the  case  already  pending  in  the 
Second  District  Court 

After  this  authentic  statement  of  fiicts,  the  Court  will  surely  stare  at  the  bold- 
ness of  the  asseverations  made  in  the  name  of  Bischoff. 

The  Court  is,  in  conclusion,  respectfully  informed  that  the  case  pending  in  the 
8 
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Second  District  Court,  is  ready  for  trial ;  but  the  Judge  has  signified  his  desire 
to  await  for  the  final  action  of  this  Court  in  the  present  case,  before  taking  it  up 
for  trial 

EusTis,  C.  J.     It  is  ordered,  adjudged  and  decreed  that  the  judgment  ren- 
dered by  this  Court,  on  the  6th  December  last,  be  maintained. 


Francois  Jure  v.  N.  Ballatin. 

Sheriff  seqaestered  live  stock.  The  question  being  what  allowance  he  should  receive  for  keeping 
them,  ffeld :  The  stock  was  kept  in  a  pasture,  and  if  any  feed  was  given,  there  is  nothing  to 
shew  the  quantity  and  cost  of  it ;  besides  this,  it  is  shown  that  at  the  time  of  the  sequestration  the 
cows  gave  the  defendant  f^om  forty  to  forty-five  gallons  of  milk  per  day,  for  which  sheriff  doea  not 
account.    His  claim  was  therefore  reduced. 

APPEAL  from  the  District  Court,  Second  District,  Parish  of  St.  Bernard, 
EousteaUy  J.  Collins^  for  plaintiff  and  appellant.  Janin  &  Taylor^  for 
defendant 

RosT,  J.  This  is  a  rule  taken  by  the  plaintiff  upon  the  sheriff  to  show  cause 
why  he  should  not  pay  over  the  balance  of  the  money  made  upon  the  execu- 
tion in  this  case  and  remaining  in  his  hands. 

The  sheriff  claims,  and  the  District  Court  allowed  him,  the  amount  of  that 
balance,  say  $341,  for  keeping  the  live  stock  sequestered  in  the  suit  during 
thirteen  days  and  for  the  taxed  costs  to  which  he  is  entitled 

The  plaintiff  has  appealed  from  the  order  discharging  the  rule. 

We  have  perused  the  record  with  great  care  without  discovering  evidence 
upon  which  the  judgment  can  be  sustained.  The  stock  was  kept  in  a  pasture, 
and  if  any  feed  was  given,  there  is  nothing  to  show  the  quantity  and  cost  of  it; 
besides  this,  it  is  shown  that  at  the  time  of  the  sequestration,  the  cows  gave  the 
defendant  from  forty  to  forty-five  gallons  of  milk  per  day,  for  which  the  sheriff 
docs  not  account. 

We  are  of  opinion  that  $200  will  be  an  ample  compensation  for  the  risk  and 
expenses  incurred  by  the  sheriff  and  the  legal  fees  to  which  he  is  entitled. 

It  is  ordered  that  the  judgment  be  reversed  and  the  rule  reinstated,  that  the 
sheriff  be  allowed  $200  for  his  fees  and  compensation  in  the  suit,  and  that  he 
pay  over  to  the  plaintiff  the  sum  of  $140  now  in  his  hands. 

It  is  further  ordered,  that  the  defendant  in  the  rule  pay  costs  in  both  Courts. 


Frame  A.  Woods  v.  Wylie  &  Egana  et  al. 

8        18 
^*^      ^^  On  the  dissolution  of  an  injunction  staying  the  execution  of  a  judgment  bearing  8  per  cent.,  SO  per 

cent,  damages  may  be  allowed.    But  a  fturther  allowance  of  8  per  cent,  interest,  would  be  gtTing 
16  per  cent,  interest,  which  Is  illegal. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  West  Baton  Rouge,  B/obert- 
son,  J.    Elam  &  Herron^  for  plaintiff  and  appellant    Le  GardeuVy  for 
defendant. 
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DrxBAS,  J.  The  plaintiff  sued  out  an  injunction  against  an  execution  in  Woods 
&yor  of  the  defendant  which  had  been  levied  on  his  property.  The  District  WtlbAEqua. 
Judge  dissolved  the  injunction  and  further  decreed  that  Wylie  &  Egaha  recover 
of  Frame  A,  Woods  and  his  surety  on  the  injunction  bond  eight  per  cent  inter- 
est and  twenty  per  cent,  damages  on  the  amount  of  the  judgment,  the  execu- 
tion of  which  had  been  enjoined.  Upon  referring  to  this  judgment,  we  find 
that  it  also  bears  eight  per  cent  interest,  which  would  give  together,  to  Wylie 
«£  Effiinc^  sixteen  per  cent,  interest  on  the  judgment  and  execution  enjoined, 
besides  the  twenty  per  cent  damages.  Under  our  laws  at  present  the  rate  of 
inier^t  cannot  exceed  eight  per  cent.  The  District  Judge  therefore  erred  in 
awarding  any  interest  in  addition  to  what  the  judgment  enjoined  bears.  AilUt 
V.  Henry ^  2  Ann,  146.  We  think,  however,  that  there  was  no  ground  whatever 
for  the  injunction  and  that  it  was  properly  dissolved.  It  is,  therefore,  ordered, 
that  the  judgment  of  the  District  Court  be  avoided  and  reversed,  so  &r  as  it 
allows  eight  per  cent  interest  on  the  judgment  enjoined  and  in  all  other  respects 
a£Snned,     The  defendants  to  pay  the  costs  of  this  appeal. 


Wills  k  Rawlins  v.  Caspae  Auch. 

Under  the  veH-esUbUriied  Jnrispnidenee  of  this  State  in  reUtlon  to  sales  of  land  fur  taans,  ne  iitte 
|issB>  I,  b7  a  forced  s^e,  under  a  defeetire  description. 

Under  the  Act  of  1847,  the  Tax  GoUector  is  leqoired  to  give  a  certificate  in  vrltlng  to  the  purchaser  of 
lands  sold  for  taxes.  Bdd:  that  so  to  interpret  the  act  as  to  make  this  certificate  operate  as  a 
eoareyanoe  from  the  State,  so  as  to  vest  an  absolute  title  in  the  purchaser,  and  to  establish  It  as 
efldence  that  all  the  formalities  required  by  the  Statute  had  been  complied  with,  the  language  of  the 
Slatiile  most  be  imperative,  and  free  from  all  ambiguity.  Such  a  power,  given  to  subordinate  minis- 
terial oflScers,  would  be  in  derogation  of  private  property,  and  ought  to  be  construed  strictly,  and  not 
enlarged  by  intendment. 

AB  proceedings  for  the  recovery  of  State  taxes  are  in  the  name  of  the  State,  and  whether  the  oon- 
▼eyance  is  in  the  name  of  the  State,  or  of  the  tax  gatherer,  the  eonveyance  is  a  sanction,  and  If  not 
a  legal  one,  it  can  touch  no  man's  property. 

APPEAL  from  the  District  Court,  Third  District,  Parish  of  Jefferson,  Clanrhe, 
J.     Bonford  and  Finriey^  for  plaintiff.    B.  '2^,   Ogden^  for  defendant  and 
appeUant. 

Eusns,  C.  J.  This  is  a  petitory  action  for  the  recovery  of  a  lot  of  land 
flitoated  on  Rousseau  street,  hetween  Jackson  and  Josephine  streets,  in  that 
part  of  the  city  of  New  Orleans  formerly  called  Lafayette.  There  was  judg- 
ment of  the  District  Court  in  favor  of  the  plaintiff,  and  the  defendant  has 
appealed. 

f  The  case  turns  on  the  validity  of  a  sale  for  taxes,  made  hy  the  Sheriff  and 
Collector  of  Taxes  of  the  Parish  of  Jefferson,  on  the  29th  November,  1848, 
under  an  assessment  for  State  taxes  for  the  year  1847. 

The  only  description  under  which  this  lot  was  sold,  is  the  following :  '*  Nathan 
Bc^rs^  property  situated  in  Lafayette,  sq.  9-2,  lot  63,  S.  T.,  8.58>i.'' 

On  the  assessment  roll,  and  in  the  sale  from  the  Sheriff,  the  word  square  is  not 
abridged,  but  the  number  is  left  uncertain  as  to  whether  it  is  9  or  2,  and  the 
defective  description  is  not  at  all  mended. 

This  lot  having  sixty  feet  front  on  Rousseau  street,  and  valued  on  the  assess- 
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WiLu  &  Rawusb  ment  roll  at  $3200,  was  sold  to  the  defendant  and  WiUiam  Dalton  for  twenty-five 
AucH.         dollars.   In  March,  1 85 1 ,  the  defendant  bought  Dalian's  interest  in  the  lot  for  $600. 

Under  the  well-established  jurisprudence  of  this  State  in  relation  to  sales  of 
land  for  taxes,  no  title  passed  by  a  forced  sale  under  such  a  description.  JacqiitB 
V.  JSTopman,  6  Annual  Reports,  542,  and  cases  there  cited. 

The  plaintiff's  claim  under  an  act  of  sale  from  Kath^xn  Eogers,  of  date  the 
17th  of  March,  1851.  The  price  stipulated  is  less  than  half  of  its  assessed  value, 
and  the  act  makes  mention  of  its  having  been  sold  for  taxes  to  Ati4;h  and  Dalton ^ 
and  of  the  purchase  of  DaltarCs  interest  by  Au4^Ji,  There  is  a  clause  of  non- 
w;arranty  in  the  act 

There  is  no  objection  to  the  validity  of  sales  of  this  kind.  Pothier  Contract 
of  sale,  186.  We  are  of  opinion  that,  by  this  act,  the  plaintiffs  acquired  all  the 
interest  and  title  oi  Rogers  in  the  property,  and  can  recover  it,  if  he  could  recover 
it,  and  not  otherwise.  TVe  are  also  of  opinion  that  the  defendants  having  ac- 
quired Dalton'a  undivided  interest  in  the  lot  by  a  subsequent  purchase,  places 
him  in  no  better  situation  in  relation  to  his  partner's  share  than  he  occupied  as 
to  his  own,  and  that,  so  far  as  the  plaintiffs  are  concerned,  he  is  to  be  considered 
as  a  purchaser  for  the  whole  at  the  sheriff's  sale. 

It  is  admitted  that  the  decisions  are  against  the  validity  of  a  sale  for  taxes  un- 
der a  description  like  this — ^but,  it  is  contended  that,  they  were  made  in  cases 
different  in  essential  particulars  from  the  present  case,  and  under  rules  widely 
differing  from  those  established  by  the  act  of  1847,  which  have  never  yet  receiv- 
ed the  interpretation  of  this  Court. 

By  the  58th  section  of  this  act,  p.  175,  it  is  provided  that,  "  The  collector  shall 
give  to  the  purchaser  of  any  lands  sold  by  him  for  taxes,  a  certificate  in  writing, 
describing  the  lands  purchased,  the  sum  paid,  and  the  time  when  the  said  cer- 
tificate shall  have  the  force  and  effect  of  a  deed."  By  section  59th  of  the  same 
act,  it  is  provided,  "  That  the  owner  or  occupant  of  any  land,  or  any  share  of  any 
lot  or  piece  of  land  sold  for  taxes,  or  any  creditor  or  agent  of  the  owner^  claimant 
or  occupant,  may  redeem  the  same  any  time  within  two  years  after  the  day  of 
sale,  by  paying  to  the  purchaser,  or  the  Treasurer  of  the  State,  for  the  use  of  the 
purchaser,  his  heirs  and  as^gns,  the  sum  mentioned  on  the  certificate,  with  in- 
terest at  the  rate  of  twenty  per  cent  per  annum  from  the  date  of  such  cer- 
tificate." 

And  by  section  60th,  it  is  provided,  "  That  if  no  person  shall  redeem  such  lands 
within  two  years,  the  said  certificate  shall,  at  the  expiration  thereof,  operate  in 
favor  of  the  purchaser,  his  heirs  and  assigns,  in  the  name  of  the  State,  as  a  con- 
veyance of  the  real  estate  so  sold,  which  shall  vest  in  the  grantee  an  absolute  es- 
tate,  subject  to  all  claims  which  the  State  or  parish  may  have  thereon,  for  all 
taxes  or  other  liens  and  incumbrances ;  avd  such  certificate  to  he  a  good  and  valid 
title  after  that  time,  shall  be  acknowledged,  proved  and  recorded,  as  all  other 
sales  of  immovable  property  at  judicial  sales,  and  have  the  like  force  and  effect." 

It  is  contended  that  this  introduces  a  radical  change  in  the  rules  governing  tax 
sales.  In  none  of  the  former  statutes  do  we  find  it  declared  that  the  sheriff's 
deed  or  certificate  of  sale  shall,  after  a  certain  lapse  of  time,  have  the  farce  and 
effect  of  a  deed,  "and  shall  operate  in  favor  of  the  purchaser,  in  the  name  of  the 
State,  as  a  conveyance  of  the  real  estate,  &c.,  «r^«?A  sliall  test  in  the  grantee  an 
absolute  estate,^''  Sc.;  and  further,  ^Hhatsuchrertijicateto  l)e  a  good  and  valid  ti- 
tle after  tJiat  time,^^  &c. 

To  give  full  legal  effect  to  these  expressions,  it  is  said,  that  the  Legislature, 
seeing  how  futile  tax  sales  had  been,  and  how  insufficient  former  legislation  had 
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proTed,  and  possessing  the  power  to  declare  what  should  constitute  proof  of  ti-  Willb  a  iuwuxh 
tie  in  tax  sales,  determined,  in  order  to  correct  an  evil  and  an  abuse,  to  enact,         alcu. 
that  for  the  future,  in  all  such  sales  the  sheriti;  instead  of  making  a  deed  at  the 
time  of  sale,  should  grant  a  certificate,  which,  unless  the  owner  redeem  his  pro- 
perty on  prescribed  conditions,  within  two  years,  should  become  itself  full  proof 
of  title,  and,  per  se,  rest  in  the  purchaser  an  absolute  estate. 

The  proceedings  under  which  this  lot  was  sold  were«gainst  Nathan  Rogers  as 
a  noQ-iesdent  proprietor,  and  his  residence  is  proved  to  have  been  out  of  the 
State.  By  the  revenue  act  of  1847  referred  to,  it  is  provided,  under  the  title  of 
assessment  and  duties  of  assessors,  that  the  binds  of  non-residents  shall  be  de- 
signated in  the  same  assessment  roll,  but  in  a  part  thereof  sepcrate  from  the 
other  assessments,  and  in  the  manner  desnribed  hereinafter.     Section  25. 

If  the  land  be  assessed  as  a  tract  or  lot  which  is  known  by  a  name,  or  if  the 
owners  name  be  known,  they  shall  designate  it  by  those  particulars,  and  by  its 
boundaries.  If  it  have  no  name,  or  the  name  be  unknown,  and  if  the  owmer  be 
unknown,  they  shall  designate  it  by  loundaries  alone.    Section  26. 

They  shall  set  in  a  separate  column  the  owners  name,  if  known,  the  descrip- 
tion of  the  tract  or  lot,  and  the  valuation  as  directed  in  the  case  of  other  Unds. 
Sect  27. 

It  may  have  been  competent  for  the  Legislature,  as  contended  by  counsel,  to 
make  the  certificate  of  the  collector  operate  as  a  conveyance  from  the  State,  and 
vest  an  absolute  title  in  the  purchaser,  and  to  establish  it  as  evidence  that  all  the 
formalities  required  by  the  statute  had  been  complied  with,  and  to  have  limited 
the  time  within  which  a  tax  sale  could  have  been  set  aside  at  the  instance  of  the 
owner. 

The  analogy  urged  in  argument  between  this  Act  and  the  Act  of  1834,  concern- 
ing judicial  sales,  does  not  maintain  itself,  for  in  that  Act  express  provision  is 
made  for  &e  evidence  and  for  the  Umitation.  And  construing  this  statute  ac- 
cording to  the  rules  established  in  jurisprudence,  in  order  to  give  the  certificate 
the  effect  contended,  the  words  of  the  law  ought  to  be  imperative  and  free  from 
an  ambiguity.  Such  a  power  given  to  subordinate  ministerial  officers  would  be 
in  derogation  of  private  property,  and  ought  to  be  construed  strictly,  and  not 
enlarged  by  intendment.    Dwarris  on  Statutes,  750. 

We  do  not  tiiink  that  this  part  of  the  Act  of  1847  materially  changes  the  juris- 
prudence on  the  subject  of  the  validity  of  tax  sales.  Nothing  can  be  inferred 
from  the  insertion  of  the  authority  of  the  State  and  the  name  of  the  State.  All 
proceedings  for  the  recovery  of  State  taxes  are  in  the  name  of  the  State,  and 
whether  the  conveyance  is  in  the  name  of  the  State,  or  of  the  tax  gatherer,  the 
cooreyance  is  a  sanction,  and  if  not  a  legal  one,  it  can  touch  no  man's  property. 
The  statute  must  be  looked  to  throughout,  divested  of  its  verbiage,  and  con- 
stmed  with  reference  to  the  existing  laws,  and  a  regard  for  private  right 

There  is  nothing  that  we  perceive  in  the  facts  of  this  case  which  will  prevent 
the  plalntifis  from  recovering.  They  were  the  agents  of  the  owner,  NatJum  Hog- 
erWj  and  had  their  commercial  domicil  in  New  Orleans.  They  collected  his  rents 
and  paid  his  taxes  in  New  Orleans  and  the  taxes  in  this  bill.  They  neglected  his 
bosiness  in  not  paying  this  tax  of  1847,  and  fearing  they  might  be  responsible 
for  their  neglect,  they  bought  it.  Notwithstanding  this,  we  think  their  right  of 
property  to  the  lot  has  not  been  defeated  by  the  tax  sale,  or  lost  by  their  own 
acts. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed  with  costs. 
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J.  B.  Lefretke  ct  al.  v.  General  Council  and  the  Th&ee 
Municipalities. 

In  lS49f  a  crevasse  occurred  on  defendants*  land.  Plaintiffs,  who  lived  above  and  below  the  land,  con- 
tracted with  James  Flemmlog  to  have  the  crevasse  stopped,  and  brought  this  action  to  recover  the 
price  from  the  defendants,  on  whose  land  the  crevasse  was.  Held :  That  the  defendants  cannot  b« 
held  liable  for  the  amount  claimed,  unless  there  was  an  express  or  implied  assent  on  their  part  to  pay. 
The  crevasse  was  the  result  of  overpowering  force— the  act  of  God,  which  does  nobody  harm. 

APPEAL  from  the  Fifth  District  of  New  Orleans,  Buchanan^  J.     Lavergne^ 
for  plaintiffs  and  appellants.     Bayne^  for  T,  R.  Wolfe^  for  defendants, 

RosT,  J.  In  1849,  a  crevasse  occurred  on  a  tract  of  land  belonging  to  the 
defendants,  situated  on  the  right  bank  of  the  Mississippi  River,  in  the  Parish  of 
Orleans. 

The  plaintiff,  who  own  plantations  above  and  below  that  point,  entered  into  a 
contract  with  one  James  Flemming^  by  which  they  agreed  to  pay  him  $4500  if 
he  succeeded  in  stopping  it  The  Police  Jury  of  the  parish  agreed  to  pay  Flem- 
ming  the  additional  sum  of  $1000  on  the  same  condition. 

The  plaintiffs  now  seek  to  recover  from  the  defendants  the  amount  paid  by 
them  under  this  contract,  on  the  ground  that  it  inured  to  their  benefit,  and  that, 
as  owners  of  the  land,  they  are  absolutely  liable  for  all  the  expenses  necessarily 
incurred  in  closing  the  breach  in  the  levee.  There  was  judgment  for  the  defend- 
ants, and  the  plaintiffs  have  appealed. 

There  is  no  allegation  in  the  petition  that  the  crevasse  occurred  through  the 
fitult  or  neglect  of  the  defendants,  and  the  evidence  clearly  shows  that  they  can- 
not justly  be  charged  with  either.  Under  that  state  of  facts,  the  defendants 
cannot  be  held  liable  for  the  amount  claimed,  unless  there  was  an  express  or  im- 
plied assent  on  their  part  to  pay.  The  crevasse  was  the  result  of  overpowering 
force ;  the  act  of  God,  which  does  nobody  harm. 

The  assent  of  the  defendants  to  pay  cannot  be  implied  from  the  advice  given 
by  the  Mayor  to  the  plaintiffs,  to  do  for  the  best,  especially  when  their  counsel 
admits  that  no  instructions  were  ever  given  by  any  city  authority  in  relation 
to  it 

The  Act  of  1829  relative  to  roads  and  levees,  relied  upon  by  the  plaintiffs*  coun- 
gel,  ceased  to  be  in  force  in  all  the  parishes  bordering  on  the  Mississippi  River 
in  1888.  The  repealing  Act  was  not  brought  to  our  notice  in  the  case  of  Deben 
Y,  Girod^  and  was  overlooked  by  us.    4  Annual  p.  80,  Sess.  Acts  1838,  p.  91. 

The  judgment  is  afiOrmed  with  costs. 


YlLLE&E,  FaZENDE  Ct  al.    V,    THE   MaTOR    AND    COMMISSIONERS    OF     THE 

General  Sinking  Fund. 

APPEAL  from  the  Fifth  District  Court  of  New  Orieans,  Buchanan^  J.     La- 
vergne,  for  plamtiffs  and  appellants.  Bayne,  for  T,  R,  Wolfe^  for  defendants. 
RosT,  J.    This  case  rests  upon  the  same  principle  as  that  just  determined,  Le^ 
prtt/re  et  dl.  v.  General  Cowneil  and  the  Three  MunidpaUties,  No.  2891  of  the 
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docket  of  this  Court     The  case  of  Willktms  &  Sataqe  v.  Nareim  LeBlanc,  5  Villmi,  Vaxbim 

IT  AL 

Annnij],  125,  upon  which  the  plaintiffs  rely,  occurred  in  the  Parish  of  Lafourche  «. 

Interior,  where  the  Act  of  1829,  concerning  roads  and  levees,  was  at  that  time  coMnwuoiinB  ot 
in  force.     That  Act  was  repealed  in  1833,  for  all  the  parishes  hordering  on  the    ^MaoWm. 
Jfissbsippi  RiTer,  and  in  those  parishes  there  is  no  law  under  which  a  party  can 
be  held  liable  for  labor  and  materials  furnished  in  stopping  a  crevasse  upon  his 
land,  unless  the  crevasse  occurred  through  his  &ult  or  neglect     Acts  of  1888, 
p.  91.     The  judgment  in  &vor  of  the  defendants  must  be  afiQimed. 
Judgment  affirmed  with  costs. 


David  S.  Bhea,  Testamentary  Executor,  &c.,  v.  Isaac  S.  Taylor. 

Writ  at  admun  and  lale  of  propertj  lifciiAted  in  Sut  Feliciana,  mortgaged  hj  defendant,  who  ■obee' 
qnentlj  remored  to  West  Baton  Booge,  was  issued,  and  personal  service  was  made  by  the  Sheriff  of 
last  Feliciana  on  the  defendant  in  E.  F.    BIM :  That  the  senrlce  was  soflElcient. 

The  personal  seryioe  on  the  defendant  in  East  Feliciana  rendered  unnecessary  a  serrice  in  West  Batoo 
Kooge.  Defendant  being  personnally  serred  by  a  competent  officer,  within  the  parochial  limits  of 
that  olBoer'B  ftmctions,  could  not  plead  ignorance  of  the  seisnre  of  his  property,  or  that  the  mort- 
gage del>t  waa  demanded  of  him. 

In  the  ahaeace  of  podtiTe  proof  to  the  contrary,  the  Court  is  bound  to  presume  that  the  District  Jodg* 
did  not  issue  an  order  of  seisnre  and  sale  without  the  production  of  the  evidences  of  debt  required 
in  such  cases. 

Berrioe  of  an  order^of  seisuie  and  sale  interrupts  prescription. 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial  District,  Burle^  J 
W.  B,  Winter,  for  plaintiff  and  appellant    /.  M.  <£  /.  B.  Elam,  for  de- 
fendant 

DuxBAB,  J.  On  the  8th  of  August,  1838,  John  Ehea,  of  the  parish  of  East 
Feliciana,  whose  estate  is  represented  hy  the  plaintiff  as  his  testamentary  exe- 
cutor, sold  to  defendant,  then  also  a  resident  of  the  same  parish,  certain  real  estate 
sttoated  there,  for  the  sum  of  one  thousand  dollars  payahle  in  three  equal  an- 
nual installments  thereafter,  with  ten  per  cent  interest  after  their  maturities,  for 
which  the  vendee  executed  his  three  promissory  notes,  secured  by  special  mort- 
gage on  the  property  sold.  On  the  1st  January,  1840,  a  payment  of  $160  was 
made  and  credited  on  the  note  which  was  then  due. 

On  the  13th  NoTember,  1844,  the  plaintiff  obtained  an  order  for  the  seizure 
and  sale  of  the  mortgaged  premises,  setting  forth  in  his  petition,  that  the  notes 
above  given  were  all  due  and  unpaid,  except  the  sum  of  $160,  credited  as  be- 
fore stated ;  that  one  John  Slater  had  become  the  owner  of  a  portion  of  the  pro- 
perty, the  remainder  being  stiU  owned  by  the  original  vendee  Taylor,  who  had 
removed  to  the  parish  of  West  Baton  Rouge.  On  the  20th  November,  1844,  the 
sheriff  of  East  Feliciana,  to  whom  the  writ  of  seizure  was  addressed,  gave  per^ 
$^nal  notice  to  the  defendant,  who  was  then  present  in  the  parish,  that  unless  the 
debt,  interests  and  costs  were  paid  in  five  days,  he  would  proceed  to  seize  and 
sefl,  etc  On  the  25th  of  same  month,  personal  notice  of  the  seizure  of  property 
in  Slater^s  possession,  was  served  on  him. 

The  Sheriff's  return  further  states  that  on  the  27th  December,  1844,  he  en- 
cfeeed  a  written  notice  of  the  seizure  of  the  property  to  the  Sheriff  of  West 
Baton  Rouge,  to  be  served  on  Taylor  ;  that  on  the  7th  January,  1845,  he  per- 
•onaDy  notified  Tayhr  to  appear,  and  appoint  an  appraiser,  and  that  Tayhr  in- 
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R»«A         formed  him  ho  would  attend  to  the  sale.     No  return  is  to  be  found  in  the  record 

r. 

TAYLOft.  of  service  of  the  notice  by  the  Sheriff  of  West  Baton  Rouge.  On  the  Ist  March, 
1845,  the  property  was  sold  on  a  credit  of  12  months,  and  brought  $115  00,  a 
nett  credit  of  $77  80  on  the  writ. 

On  the  21st  June,  1847,  the  present  action  was  instituted  to  recover  from  the 
defendant,  Taylar^  the  balance  due  upon  the  notes  originally  given  for  the  pro- 
perty which  had  been  thus  seized  and  sold ;  and  on  the  1st  July,  personal  sor- 
vice  of  the  citation  was  made.  To  this,  the  defendant  filed  a  general  denial, 
admitting  specially  his  execution  of  the  notes,  but  pleading  an  open  account  of 
$157  43,  **i;i  compenmtlon  of  any  amount  which  may  be  found  to  be  due  the 
succession."  In  March,  1852,  he  filed  an  amended  answer,  pleading  the  prescrip- 
tion of  five  years. 

The  Court  below  sustained  the  plea  of  prescription  and  rendered  judgment 
against  the  plaintiff,  from  which  he  has  appealed. 

In  support  of  this  plea,  the  defendant's  counsel  relies — 

1st.  Upon  the  want  of  proof  of  the  service  of  the  notice  of  seizure  and  sale 
by  the  Sheriff  of  West  Baton  Rouge,  where  Taylor  resided ; 

2d.  That  the  mortgage  notes  were  not  filed  with  the  petition  praying  for  the 
order  of  seizure  and  sale,  and  that  the  order  issued  improperly  upon  the  pro- 
duction of  the  act  of  mortgage  alone ;  and 

8d.  That  even  if  the  proceedings  were  legal,  the  order  of  seizure  and  sale 
did  not  interrupt  prescription ;  cites  case  of  Harrod  v.  Voorhies^  adm.,  etc.  16 
Lou.  R.  p.  254. 

As  to  the  first  ground  of  defence,  we  are  of  opinion  that  the  personal  services 
made  by  the  Sheriff  of  East  Feliciana,  upon  Tayhr^  who  was  then  present  in 
that  parish,  dispensed  with  service  of  the  same  notice  by  the  Sheriff  of  "West 
Baton  Rouge ;  the  object  of  the  law  was  fulfilled,  which  requires  such  a  notice 
to  be  given  to  the  defendant,  by  being  personally  served  upon  him  by  a  com- 
petent ofiicer,  within  the  parochial  limits  of  that  officer's  fimctions  ;  he  could  no 
longer  plead  ignorance  of  the  seizure  of  his  property,  or  that  the  mortgage  debt 
was  demanded  of  him. 

Upon  the  second  ground,  an  examination  of  the  Record  satisfies  us  that  the 
notes  were  filed  with  the  petition,  which  states,  "  All  of  w^hich  will  more  fully 
appear  hy  reference  to  a  duly  certified  copy  of  said  act  of  sale,  to  the  ahore  de- 
scribed three  promissory  notes,  and  to  the  certificate  of  record  hereto  annexed. 
Copies  in  full  of  the  notes  are  attached  to  the  transcript  of  those  proceedings, 
which  are  duly  certified  by  the  Clerk,  and  the  Judge's  order  recites  that  upon 
consideration  of  the  petition,  affidavit  and  documents  annexed,  it  is  ordered,  etc.*' 
Moreover,  in  the  absence  of  positive  proof  to  the  contrary,  we  are  bound  to  pre- 
sume that  the  District  Judge  did  not  issue  his  order  without  the  production  of 
the  evidence  of  debt  required  in  such  cases ;  if  further  proof  were  wanting,  we 
find  it  in  the  receipt  of  plaintiff's  aftomey  for  the  notes  filed,  which  is  embodied 
in  the  transcript  of  the  proceedings  under  the  order  of  seizure. 

The  third  and  last  ground  of  defence  is,  that  the  proceedings  by  the  via  ease- 
cutiva^  did  not  interrupt  the  prescription.  This  question  received  fix)m  us  an 
elaborate  examination  in  the  case  of  Stanborough  v.  McCall^  4  An.  822,  and  has 
been  subsequently  affirmed  in  Ihrtier  v.  Zimpel,  6  An.  54. 

Service  was  made  on  Taylor  of  the  notice  of  seizure  on  the  14th  December, 
1844,  seventeen  days  before  prescription  had  accrued  on  the  first  note  of  the 
series.  The  executory  proceedings  terminated  on  the  1st  March,  1845,  and  on 
the  1st  July,  1847,  the  defendant  had  notice  of  the  present  action.    Prescription 
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had  nc  t  therefore  been  acquired.  This  renders  it  unnecessary  for  us  to  examine 
hovr  fiu-  the  defendant's  first  plea  of  compensation  operated  as  an  admission  of 
the  debt 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the  lower 
Court  be  reversed ;  and  it  is  further  ordered,  adjudged  and  decreed  that  there  be 
judgment  ip  favor  of  the  plaintiff  against  the  defendant,  for  the  sum  of  one 
thousand  dollars  with  ten  per  cent  interest  on  one  third  of  said  amount,  from  the 
8th  day  of  August,  1839,  till  paid,  and  like  interest  on  one  other  third  of  said 
sum,  from  the  8th  of  August,  1840,  tiU  paid,  and  like  interest  on  the  remaining 
third  of  said  sum,  from  the  8th  of  August,  1841,  till  paid ;  subject  to  a  credit  of 
one  hundred  and  sixty  dollars,  as  of  the  1st  January,  1840,  and  a  further  credit 
of  one  hundred  and  fifteen  dollars,  as  of  the  1st  March,  1845 ;  and  that  defen- 
dant and  appellee  pay  costs  in  both  Courts. 


John  R.  Shaw  &  Co.  v,  John  Nolan. 

The  holder  of  a  prombsorjr  note  bearlnff  fire  per  cent,  interest,  took  a  new  note  bearing  eight  per 
eent.  Inteicat,  payable  one  day  After  date.    Hdd  :  The  endoner  waa  discharged. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J.    Stanton 
A  Bradford^  for  plaintiff.     R  H.  Marr  and  MiUs  Taylor,  for  defendant 
and  appellant 

RosT,  J.  The  petition  in  this  case  sets  forth  two  distinct  causes  of  action ; 
«ne  growing  out  of  a  contract  for  a  sugar-mill  and  engine,  the  other  on  account 
of  a  prondssoiy  note  made  by  Lobdell  and  endorsed  by  the  defendant 

It  is  alleged,  that  on  the  26th  day  of  November,  1845,  a  contract  was  made 
between  defendant  and  James  Ooodloe,  of  Cincinnati,  by  which  Goodloe  under- 
took to  deliver  to  Nolan,  at  his  plantation,  in  West  Baton  Rouge,  a  mill  and 
engine  of  certain  dimensions  and  specifications,  to  be  finished  1st  September, 
1&46 ;  that  the  said  contract  was  committed  to  writing  by  John  R.  Shaw  &  Co, 
acting  as  the  agents  of  the  parties  for  that  purpose ;  that  the  mill  and  engine  was 
furnished  according  to  contract ;  that  other  machinery  was  also  forwarded,  and 
that  Nolan  was  indebted  on  that  account  in  the  stun  of  $7,267  47,  with  interest 
from  31st  March,  1847,  and  m  the  further  sum  of  $208  83,  the  wages  of  an 
engineer;  that  James  Goodloe  assigned  and  transferred  to  plaintiffs,  on  the  29tli 
January,  1851,  all  his  rights,  interest  and  claims  against  Nolan,  under  and  by 
Tirtue  of  that  contract  Plaintiff  also  ayers  that  defendant  is  indebted  to  him 
m  the  sum  of  $5,000  on  account  of  his  endorsement  of  LobdelVt  note,  which 
was  protested. 

The  defendant  in  his  answer,  insists  that  the  mill  and  engine  were  not  deliver- 
ed  according  to  contract ;  that  it  was  imperfect  and  defective ;  and,  in  conse- 
qiience  thereof^  he  had  sustained  damage  to  a  large  amount,  and  assuming  the 
character  of  pUintiff  asks  for  judgment  in  his  &yor  for  $80,000.  He  pleads  also, 
m  Bubstance,  that  he  was  not,  as  endorser,  liable  to  pay  the  said  note,  because 
the  pluntiff  had  taken  a  new  note  firom  Lobdell,  the  maker,  giving  time  for 
tliepajrment 

The  District  Court  rendered  judgment  against  the  plaintiff  on  the  note,  and 
In  his  Ikvor  on  the  contract  for  mill  and  engine  for  the  amount  demanded,  with 
interest  from  the  day  of  1851,  and  the  defendant  appealed. 

4 
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»n\w  The  claim  of  the  plaintitFs  for  the  mill  and  engine,  and  that  of  the  defendant 

Nolan.  in  reconvention,  turn  upon  questions  of  fact.  The  District  Judge  has  reviewed 
the  oidence  in  relation  to  them,  with  his  usual  discrimination  and  care,  and 
the  conclusions  to  which  he  has  come  meet  our  entire  concurrence. 

It  cannot  be  seriously  insisted  that  the  contract  sued  upon  was  not  entered 
into  between  Nolan  and  Goodloe^  or  that  the  mill  and  engine  in  controversy 
were  not  delivered  in  execution  of  it.  Xolan^  therefore,  owes  the  price  he 
agreed  to  pay,  unless  he  establishes,  at  least  partially,  his  claim  in  reconvention. 
On  that  claim  he  stands  as  plaintiff,  and  it  is  not  enough  that  he  should  make 
his  case  probable,  he  must  make  it  certain.     Wo  think  he  has  failed  to  do  so. 

The  machinery  is  shown  to  have  been  made  in  conformity  to  the  contract  and 
the  evidence  in  relation  to  the  manner  in  which  it  was  put  up,  though  conflict- 
ing, preponderates  in  favor  of  the  plant  iff.  But  even  if  it  did  not,  we  could  not 
act  upon  it,  because  it  would  be  impossible  to  ascertain  from  the  other  testimony, 
whether  the  breakages  which  occurred  v.'cre  caused  by  the  machinery  being  put 
up  out  of  line  and  out  of  level,  or  by  overfeeding  and  other  ill  usage  of  the  mill, 
and  the  unusual  length  of  the  cane  and  bagasse  carriers,  which  KoUin  required 
to  be  attached  to  the  mill,  and  one  of  which  he  has  since  found  it  necessary  to 
reduce,  so  as  to  be  but  a  few  feet  in  length. 

But  if  all  the  facts  alleged  in  the  defence  had  been  established,  the  defendant 
could  not  recover,  because  the  damages  he  claims  resulting  from  the  loss  of  a 
portion  of  his  cane  by  cold  weather,  are  not  shown  to  have  been  the  necessary 
consequence  of  the  breaking  of  the  mill.  lie  did  not  begin  to  grind  until  the 
28th  of  November,  and  it  is  clearly  proved  that  the  delay  was  not  caused  by 
Goodloe,  and  that  he  finished  putting  up  the  mill  and  engine  when  Nolan  per- 
mitted him  to  do  so,  and  long  before  the  sugar-house  and  bagasse  chimneys  were 
ready.  There  is  nothing  in  the  record  to  justify  the  belief  that  if  Nolan  had 
commenced  at  the  usual  time  he  could  not  have  saved  his  crop,  notwithstanding 
the  accidents  which  occurred.  There  is  no  j^retence  for  saying  that  the  loss  on 
the  second  crop  was  the  result  of  defective  machinery.  The  broken  parts  of 
the  mill  were  all  replaced  by  Goodloc  without  charge,  and  it  seems  now  to  be 
in  all  respects  in  conformity  with  the  contract.     We  think  it  must  be  paid  for. 

The  note  oi  LohdeU^  endorsed  by  the  defendant,  was  protested  at  maturity  for 
non-payment,  and  due  notice  was  given  to  the  endorser.  More  than  two  years 
after  its  maturity,  the  drawer  paid  the  plaintiffs  one  thousand  dollars  on  account, 
and  some  time  after  sittled  with  them  for  the  balance  and  gave  them  his  due 
bill,  payable  one  day  after  date,  bearing  eight  per  cent,  interest  from  its  date 
the  plaintiffs  retaining  the  original  note,  until  final  payment.  It  is  urged,  in  their 
behalf,  that  the  taking  of  this  note  was  not,  under  the  facts  of  the  case,  a  giving 
of  time  for  payment,  and  that  if  it  was,  the  stipulation  was  without  considera- 
tion and  therefore  void. 

Without  conceding  that  the  want  of  an  apparent  consideration,  would  be 
sufficient  to  avoid  a  promise  to  give  time,  we  dissent  from  these  two  propositions. 

It  is  settled  by  the  highest  authority,  that  the  giving  of  a  new  note  payable 
one  day  after  date  is  giving  time  for  pa3'ment,  even  when  the  original  note 
remains  in  the  hands  of  the  creditor,  and  the  cases  in  w  hich  this  question  has 
been  decided  ditferently  are  not  satisfactory  to  u^ 

"Thomson  on  Bills,  ch.  0,  §  537,  548  (2d  edit.)  In  Gould  v.  Rohson,  8  East 
R.  576,  579,  which  was  the  case  of  time  being  given  by  the  holder  to  the  accep- 
tor on  a  bill  of  exchange,  Lord  Ellenborough  said:  *IIow  can  a  man  be  said 
not  to  be  injured,  if  his  means  of  suhig  be  abridged  by  the  act  of  another?     If 
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the  plaintiffs,  holders  of  the  bill,  had  called  immediately  upon  the  defendants  for 
payment,  as  s«>on  as  the  bill  was  dislionored,  they  might  immediately  have  sued  Nola*. 
the  accceptor  and  the  other  parties  on  the  bill.  I  had  some  doubts  at  the  trial, 
but  am  inclined  to  think  now  that  time  was  given.  The  holder  has  the  dominion 
of  the  bill  at  the  time ;  ho  may  make  what  arrangements  he  pleases  with  the 
acceptor;  but  he  does  that  at  his  peril;  and  if  he  thereby  alter  the  situation  of 
aay  other  person  on  the  bill,  as  to  the  prejudice  of  that  person,  he  cannot  after- 
wards proceed  against  him.  As  to  the  t'lking  part  payment^  no  person  can 
object  to  it,  because  it  is  in  aid  of  all  the  others  who  are  liable  upon  the  bill: 
but  here  the  holder  did  something  more :  he  took  a  new  bill  from  the  acceptor, 
and  was  to  keep  the  original  bill  until  the  other  was  paid.  This  is  an  agree- 
ment, that  in  the  mean  time  the  original  bill  should  not  be  enforced:  sudh  is  at 
least  the  effect  of  the  agreement ;  and  therefore  I  think  time  was  given.'  " 

See  Story  on  promissory  notes,  page  520. 

There  was  a  clear  and  apparent  consideration  for  the  new  note  in  this  case. 
It  is  made  to  bear  eight  per  cent,  interest,  when  the  original  note  only  boro 
interest  at  the  rate  five  per  cent  after  the  protest,  and  we  would  infer  from  the 
amount  acknowledged  by  Lobdell  to  be  due,  after  the  payment  he  had  made, 
that  the  interest  charged  in  the  settlement  exceeded  the  legal  interest  Mr. 
Lobdell  is  evidently  mistaken  when  he  says  that  the  last  note  was  given  merely 
to  show  the  amount  of  his  then  existing  indebtedness ;  he  did  not  owe  interest 
at  the  rate  of  eight  per  cent  and  the  amount  of  that  note  exceeds  his  indebted- 
ness cm  the  original  note,  after  deducting  'the  payment  made. 

We  are  of  opinion  that  the  defendant  is  released  from  his  endorsement 

The  amount  charged  for  extra  work  and  materials  furnished  by  Goodloe  to 
N&lan^  as  well  as  the  transfer  of  the  account  and  of  the  sum  due  under  the 
contract  for  the  mill  and  engine  are  fuDy  proved.  But  we  think  there  is  error 
in  the  allowance  of  $203  83  for  the  wages  paid  to  the  engineer  who  took  off 
the  first  cn^  agreeably  to  the  contract  between  Nolan  and  Goodloe.  It  was 
stipulated  that  the  wages  should  not  exceed  one  hundred  dollars  per  month, 
and  the  grinding  only  lasted  thirty -one  days.  There  must  be  therefore  a  deduc- 
tion of  one  hundred  dollars  on  the  judgment. 

It  is  ordered  that  the  judgment  be  amended  so  as  to  be  in  favor  of  the  plain- 
tiffs and  against  the  defendant  for  the  sum  of  $7,371  26,  with  interest  at  five 
per  cent  per  annum  from  the  24th  of  February,  1851,  till  paid,  and  that,  as 
amended,  the  judgment  be  affirmed,  the  plaintiffs  and  appellees  paying  the  costs 
of  this  appeal 


A.  AND  F.  Reht  v.  Municipality  No.  Two. 

PlafatiflVt  oflSered  In  evidence  an  instrument  purporting  to  be  a  will  of  their  father,  made  before  % 
oai»Tf  pttbtie  and  three  witnesses,  for  the  sole  purpose  of  showing  an  acknowledgement  therein  by 
fbe  teatetor  that  the  plaintiffit  were  his  natural  children.  Held :  That  the  will  was  admiseable  for 
Cbe  ftofpoae  fee  which  it  was  offered,  although  never  probated. 

FlantilBi  olIieTed  in  evidence  a  transcript  of  the  proceedings  of  the  Second  District  Court  of  New 
Orieana,  putting  the  plaintifli*  in  possession  as  heirs  of  their  father.  Held :  That  the  document  wai 
s  to  prove  rem  ipmin. 


A  PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  Du- 
jLi_  rant  &  Horner,  Ehnore  &  King  and  J.  Lambert,  for  plaintiffs  and  appel- 
lants.    71  IL  Wolfe  and  f^.  Rofw.Um,  for  appellees. 
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RiMT  Durant  A  Bbmer^  for  appellants,  contended  that  the  instrament  offered  in 

MrxioPALTT     c^i<l<^'^ce,  though  not  as  good  as  a  will,  was  adniissable  to  show  an  acknowledge 

•  No.  2. '       ment  of  the  parentage  of  plaintiffs,  and  cited  Lartigut  v.  Baldwin^  5  Martin, 

193.     Breedlcne  v.  Turner,  9  Mart  880.    Smoot  v.  R-uml,  1  N.  S.  522.     Fou- 

gard  v.  Tourregard,  8  N.  S.  466.     Thompson  v.  Chateau,  4  N.  S.  461.    JonoB 

V.  Read,  1  Annual,  200. 

Eoselim,  contra,  cited  Stewart  v.  Bowe,  10  L.  R.  533.  Marcos  v.  Barcas^  5 
A.  265.     Landry  v.  Duaren,  lb.  612.     C.  C.  1637. 

RosT,  J.  This  case  comes  up  on  a  question  of  the  admissibility  of  evidence, 
decided  adversely  to  the  plaintiffs  and  appellants  in  the  Court  below. 

On  the  trial,  the  plaintiffs  offered  in  evidence  an  instrument  purporting  to  be 
a  will  of  their  father,  made  before  a  notary  public  and  three  witnesses,  for  the 
sole  purpose  of  showing  an  acknowledgement  therein  by  the  testator  that  the 
plaintiffs  were  his  natural  children. 

The  Court  rejected  this  instrument,  on  the  ground  that  it  was  a  will  and  had 
never  been  admitted  to  probate. 

Wo  are  of  opinion  that  the  Court  erred.  It  is  true  that  a  will  not  probated 
can  have  no  legal  effect  as  a  wiU,  and  is  inadmissible  as  evidence  in  support  of 
any  claim  under  the  testamentary  dispositions  it  contains.  But  the  plaintifls* 
claim  is  not  on^  of  that  kind.  They  claim  as  heirs  at  law,  and  offer  the  will  as 
a  notarial  act  to  prove  the  acknowledgment  of  their  father  that  they  are  his 
natural  children.  Had  the  will  been  in  any  other  form,  a  similar  acknowledg- 
ment in  it  would  have  been  inoperative.  Its  legal  effect  results  exclusively 
from  the  form  of  the  act  and  no  satisfactoxy  reason  has  been  given  to  sustain 
the  ruling  of  the  Court  below. 

In  France,  a  will  can  only  be  revoked  by  a  posterior  will,  or  by  an  act  before 
a  notary  containing  a  declaration  of  the  change  of  intention.  It  is  held  there, 
that  a  will  by  public  act,  void  for  defects  of  form,  is  valid  as  a  notarial  act  to 
revoke  a  previous  will,  provided  it  contains  a  declaration  of  the  change  of  inten- 
tion. 

The  plaintiffs  fiirther  offered  in  evidence,  a  transcript  of  the  proceedings  of 
the  Second  District  Court  of  New  Orleans  putting  the  plaintiffs  in  possession  as 
heirs  of  their  father.  It  was  rejected  by  the  Court,  on  the  ground  that  it  was 
res  inter  alios  acta. 

We  are  of  opinion  that  the  document  was  admissible  to  prove  retn  ipsam. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed  and  the  case  remanded 
to  be  proceeded  in  according  to  law,  and  in  conformity  with  the  opinion  of  the 
Court. 

It  is  further  ordered,  that  the  defendants  pay  the  costs  of  tliis  appeal. 


Barelli  &  Co.  V.  Lttle  &  Huntington. 

On  a  previoos  trUl,  Uiis  case  wai  remanded  because  the  Oonrt  had  erred  In  admittiiig  In  eTidence  a 
commission  taken  by  a  magistrate  of  the  State  of  Texas,  frhoee  official  capacity  waa  not  pro. 
perly  certifled.  Sobseqaently,  the  commiedons  and  documents  were  withdrawn  and  a  new  certUlcate 
as  to  the  magistrate's  capacity^  in  proper  fbnn,  was  obtained  and  appended.  JBIM  :  That  for  all  the 
purposes  of  this  inquiry,  the  commission  and  docnments  might  be  considered  as  not  liaTing  been  re> 
movefl. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
On  the  trial  of  this  cause,  **  Plaintiffs  offered  in  evidence  all  tiie  evidence 
given  by  them  on  the  former  trial,  together  with  a  certificate  of  the  Governor  of 
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the  Stile  of  Texaa,  as  to  the  official  capacity  of  /.  R  Baler,  Justice  of  the       ^^^^ 
Peace."  LiTLEAHcimjHi- 

Objectioo  was  made  to  the  admiasibility  of  the  testimony  of  J,  T.  (TEeilly, 
idiidi  being  OTemiled,  the  following  bill  of  exceptions  was  taken  by  the  defend- 
ants: 

"Bill  of  Exceptions. 
**Be  it  remembered,  that  on  the  trial  of  this  case,  plaintiff  offered  in  evidence 
the  testimony  of  J,  T,  O'Reilly,  taken  under  a  certain  commisKion,  under  an  or- 
der of  this  Honorable  Court,  dated  28th  day  of  February,  1848,  to  the  recep- 
tion of  which  in  evidence,  B.  W,  Huntington,  by  his  counsel,  objected,  on  the 
grounds  following,  to  wit : 

1st.  That  the  return  of  said  commission  is  not  properly  authenticated,  for  the 
reasons  set  forth  in  the  Bill  of  Exceptions  taken  by  the  defendant  on  the  former 
trial  of  this  cause,  dated  the  19th  of  January,  1849,  and  which  reasons  are  sus- 
tained by  the  opinion  and  decree  of  the  Hon.  the  Supreme  Court  This  said 
decree  of  the  Supreme  Court  determines  said  testimony  to  be  illegal,  and  the 
same  ought  therefore  to  be  rejected  ; 

2d.  That  there  is  no  order  of  Court  directing  any  new  commission  to  any 
Judge,  Justice  of  the  Peace,  or  other  commissioner  in  the  State  of  Texas,  subse- 
quent to  that  ordered  on  the  28th  February,  1848,  and  that  the  return  of  a  com- 
mission which  has  been  decreed  to  be  inadmissible  in  evidence,  as  not  being 
properly  authenticated,  in  order  to  have  its  defects  supplied  by  a  new  authenti- 
cation, is  not  good  evidence  in  law,  when,  as  in  the  present  case,  there  has  been 
no  new  order  directing  another,  or  the  same  commission  to  issue,  and  when  the 
same  oommission  has  never  left  the  files  of  the  Court ;  and  when  there  has  been 
no  service  of  the  interrogatories  made  upon  the  defendant,  or  other  opportunity 
given  him  to  cross  such  interrogatories;  tiiat  the  return  to  the  commission 
now  offered  in  evidence,  has  been  pronounced  illegal  testimony,  and  is  r«  judi- 
eata;  And  that  if  plaintiffs  desired  to  take  O^Beilly's  testimony,  they  should 
have  issued  a  new  commission,  and  cannot  supplv  the  defects  of  the  first  by 
simply  obtaining  a  certificate  such  as  that  offered  m  evidence  on  the  Istof  May, 
1851,  without  any  order  of  Court  authorizing  an  application  for  the  same,  and 
bj  a  proceeding  ex  parte  and  in  pais. 

3.  That  said  commission  ought  not  to  be  received  in  evidence  for  the  reasons 
set  forth  in  the  Bill  of  Exceptions,  dated  17th  January,  1849,  and  which  reasons 
•are  now  again  urged  as  obiections  thereto. 
But  the  Court  overruled  the  objections,^'  etc. 
Josephs,  for  plaintiff.     W.  D,  Benneny\or  defendant  and  appellant 
EcsTis,  C.  J.    This  appeal  is  taken  fh>m  a  judgment  of  the  Court  of  the 
Fifth  District  of  New  Orleans,  by  which  the  defendant,  Huntington,  is  condemn- 
ed to  pay  the  plaintiffs  the  sum  of  one  thousand  and  twenty-five  dollars  with 
interest 

This  case  was  before  this  Court  in  November,  1849,  on  an  appeal  of  the  de- 
fendant, and  was  remanded  for  a  new  trial  on  a  bill  of  exceptions  taken  by  him 
to  the  admission  in  evidence  of  a  commission  taken  in  the  State  of  Texas,  on  the 
ground  that  the  certificate  of  the  Governor  under  the  seal  of  State,  did  not  estab- 
lish die  official  capacity  of  the  magistrate  executing  the  commission  at  the  time 
of  its  execution,  the  terms  of  the  certificate  relating  to  his  capacity  at  the 
time  of  its  being  granted  and  not  to  an  anterior  period.  4th  Annual  Rep.  557. 
It  seems  that  the  commission  and  documents  were  withdrawn  by  the  plain- 
tiff's attorney,  and  have  been  returned  with  a  new  certificate,  under  the  great 
seal  of  Texas,  certifying  that  John  S,  Baker,  before  whom  the  deposition  pur- 
ports to  have  been  taken,  was  a  Justice  of  the  Peace  at  the  time  of  the  execu- 
tion of  the  commission,  to  wit :  on  the  5th  June,  1848. 

We  think  it  is  an  answer  to  the  objections  taken  by  the  counsel,  founded  on 
the  irregnlarity  of  the  removal  of  the  commission  and  documents  firom  the  files, 
that  for  an  the  pmposes  of  this  enquiry,  they  may  be  considered  as  having  re- 
mained there  and  not  been  removed. 
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Barklu  The  new  certificate  of  the  Groyernor  establishes  the  official  capacity  of  the 

Lttli  *  Hcarnca-  magistrate ;  it  certifies  that  John  R.  Baker  was  a  duly  authorized  Justice  of  the 
'^*  Peace  in  and  for  the  county  of  Calhoun,  State  of  Texas,  at  the  time  of  the  exe- 

cution of  the  commission.  Baker,  the  commissioner,  executes  the  commission 
in  that  capacity  and  so  signs  himself  in  a  return.  His  signature  is  not  drawn  in 
question  in  the  bill  of  exceptions.  This  is  a  sufficient  authentication  of  the  offi- 
cial capacity  of  the  magistrate,  under  the  authority  of  Tha/:ker  v.  Goff\  IS 
Louisiana  Rep.  862.  ' 

The  judgment  of  the  District  Court  is,  therefore,  affirmed  with  costs. 


Morgan  W.  Brown,  Guardian  of  Mary  McNeil,  a  minor,  v.  John   S. 

Crockett,  Lucinda  Crockett,  and  Edward  Chapman,  and 

Esther  Chapman,  his  wife. 

By  the  Statute  of  Tennessee,  a  testamentary  goardiaD  may  maintain  an  action  of  ravishment  of  ward, 
or  trespass  against  any  person  who  shall  wrongfully  take  away,  or  detain  the  person  of  the  ward,  and 
may  recover  damages  for  the  same  in  such  action  for  the  benefit  of  the  minor. 

The  tutor  of  a  minor,  deriving  his  authority  from  the  law  of  their  common  domicil,  has  a  right  to  exer- 
else  his  personal  actions  everywhere. 

By  the  Statute  of  I&IS,  guardians  of  minora  residing  in  other  States  of  this  Union,  and  duly  appointed 
and  qualified  in  such  Stat«s,  arc  entitled  to  sue  for  and  recover  any  property,  rights,  or  credits  be- 
longing to  such  minors  within  this  State,  upon  producing  satisfactory  evidence  of  their  appolntmenti 
without  being  under  the  necessity  of  qualifying  as  tutors  according  to  the  laws  of  Louisiana. 

A  will  admitted  to  probate  in  another  State,  and  nominating  a  guardian  to  the  minor  heirs,  and  who 
has  been  duly  recognized  there,  need  not  be  probated  in  our  Court,  to  allow  the  guardian  to  maintain 
an  action  for  the  wrongful  abduction  of  his  ward. 

Under  the  law  of  Tennessee,  the  father  of  a  minor  child  has  a  right  by  last  win  and  testament  to  name  a 
guardian  for  her. 

A  married  woman  Is  liable  in  damages  to  the  injured  party  for  any  offence  (d/liC)  committed  by  her, 
and  she  is  not  relieved  fk-om  liability  by  the  fact  of  her  husband's  presence,  or  concurrence. 

In  an  action  for  the  wrongfiil  abduction  of  a  minor,  the  Jury  has  a  right  to  consider  the  mental  pain 
inflicted  upon  the  child  as  a  legitimate  subject  of  amend. 

The  testimony  of  the  plaintiff— suing  for  the  benefit  of  the  minor,  and  who  has  no  pecuniary  interest  in 
the  event  of  the  cause,  was  admissablc.    The  ol^ections  would  go  only  to  his  credibility. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
Finney  and  Benjamin  &  Mieou,  for  plaintiiT.     Grymcs^  for  defendant  and 
appellant 

As  to  the  right  of  plaintiff  to  maintain  the  action,  plaintiff's  counsel  cited  Acta 
1843,  97.  Burhechaujc.  v.  Bitrhcrhaux,  7  L.  R.  4:J.  8  L.  li.  88.  Baihy  v. 
Morrison,  1  An.  523.     Johmon\.  Huimcls,  fi  N.  S.  ()22. 

As  to  the  jurisdiction  of  the  Court  }>clo\v  for  a  tort  or  trespass  committed  in 
Tennessee,  Ilomes  et  a1.  v.  Barclay  efal.  4:  An.  63. 

As  to  the  liability  of  a  married  woman  for  a  tort  or  trespass :  Dalloz,  Diction- 
nairc  de  Jurisprudence,  vol.  4,  verbo  luMj'onsahHiU',  Nos.  41)5  to  5U9.  Mar- 
rad6,  Cours  de  Droit  Civil,  2SGiiv.  3,  tit.  4,  art.  1384.  2  Roper  on  Husband  and 
"Wife,  127.     Civil  Code  23(!4,  and  Revised  tStatutes  151,  sec.  31. 

As  to  the  competency  of  plaintiff  as  a  witness,  1  An.,  227.     2  An.,  1017. 

Slidell,  J.  The  plaintiff  in  his  capacity  of  testamentary  guardian  of  Mary 
McNeil,  a  minor,  sues  for  the  benefit  of  his  ward,  for  damages  for  a  wrongful 
abduction  of  her  pei*son,  and  various  personal  wrongs  suffered  by  her  at  the  hands 
of  the  defendants.  There  was  a  verdict  against  the  defendants  in  soli/lo  for 
$5,000,  and  from  a  judgment  rendered  thereon  the  defendants  have  appealed. 

Much  of  the  argument  for  t'l?  defence  was  directed  to  the  right  of  the  plaintiff 
to  bring  this  action. 
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If  the  plaintiir  was  the  lawful  guardian  of  Mary  Afcyeil,  we  have  no  doubt  Brow* 
that  under  the  law  of  Tennessee  he  was  the  proper  pei-son  to  bi-ing  suit  for  her  CHonnr  axd 
benefit,  and  recover  damages  for  injuries  inflicted  upon  the  person  of  his  ward, 
or  any  violations  of  her  personal  rights.  Indeed  there  is  in  evidence  a  statute  of 
that  State  which  is  directly  applicable  to  the  case,  and  by  which  it  is  provided 
that  a  testamentary  guardian  may  maintain  an  action  of  ravishment  of  ward,  cr 
trespass,  against  any  person  who  shall  wrongfully  take  away,  or  detain  the  person 
of  the  ward,  and  may  recover  damages  for  the  same  in  such  action  for  the  benefit 
of  the  minor& 

With  r^ard  to  the  right  of  the  plaintiff  to  bring  this  action  for  damages  in  the 
tribunals  of  this  State,  we  entertain  no  doubt.  In  Bvrhrchauz  v.  Burhechanx^ 
7  Louis.  547,  it  was  recognized  as  a  well  settled  principle  that  the  tutor  of  a 
minor,  deriving  his  authority  from  the  law  of  their  common  domicil,  has  a 
right  to  exercise  the  personal  action  of  his  pupil  evety  where.  By  the  Statute 
of  1&43  it  was  enacted,  that  guardians  of  minors  residing  in  other  States  of 
the  Union,  and  duly  appointed  and  qualified  in  such  States,  shall  be  entitled 
to  sue  for  and  recover  any  property,  rights  or  credits  belonging  to  such  minors 
within  this  State,  upon  producing  satisfactory  evidence  of  their  appointment, 
without  being  under  the  necessity  of  qualifying  as  tutors  according  to  the  laws  of 
Louisiana. 

Under  both  systems,  such  injuries  to  the  person  of  the  ward,  as  are  alleged  to 
have  been  inflicted  in  this  case,  creates  a  right  to  damages,  which,  when  re- 
covered, enure  to  the  benefit  of  the  ward ;  and  under  both,  the  actions  for  their 
recovery  may  be  maintained  by  the  guardians  appointed  in  conformity  to  the 
law  of  the  minors'  domiciis. 

We  see  no  difficulty  in  the  objections  that  the  plaintiff  clauns  to  be  guardian 
under  the  will  of  his  ward^s  father,  and  that  the  will  has  not  been  probated  in  this 
Stata  Under  our  statute  and  jurisprudence,  the  right  to  maintain  the  present 
action  depends  not  upon  the  particular  source  of  the  authority  of  the  foreign 
guardians,  but  upon  its  lawful  existence  at  the  place  of  their  domicil. 

This  brings  us  to  the  inquiry,  whether  the  plaintiff  is  really  invested,  under  the 
laws  of  Tennessee,  the  domicil  of  the  minor  and  his  own,  with  the  office  of  guar. 
dian.  And  upon  this  point  we  entertain  no  doubt  It  is  abundantly  established 
by  the  evidence  that  under  the  law  of  Tennessee  the  father  of  the  minor  had  a 
right  by  last  will  and  testament  to  name  a  guardian  for  her ;  that  he  exercised 
that  right  by  naming  the  plaintiff;  that  his  will  was  duly  probated  in  1844 ;  that 
such  probate  was,  under  the  then  existing  law,  the  only  step  necessary  to  confer 
the  right  of  guardianship  upon  the  plaintiff  so  named ;  that  he  immediately 
accepted  the  trust,  received  the  custody  of  the  minor^s  person,  and  was  the  only 
person  from  that  time  to  this,  who  under  the  law  of  Tennessee  was  the  lawfhl 
guardian  of  the  minor.  It  is  true  that  under  certain  judicial  proceedings,  in 
evidence  in  this  cause,  it  appears  that  he  was  ordered  by  a  court  in  Tennessee  to 
^e  security  for  his  administration,  a  duty  which  under  the  laws  in  force  at  the 
time  when  he  entered  upon  the  guardianship,  was  not  incumbent  upon  him ;  but 
there  is  nothing  in  the  evidence  to  establish  a  divestiture  of  the  guardianship ; 
and  the  order  to  give  security  has  been  complied  with. 

We  pass,  therefore,  to  a  consideration  of  the  fact  of  the  abduction,  upon  which 
depends  the  question  whether  the  assessment  of  damages  made  by  the  jury,  and 
whidi  the  District  Judge  refused  to  disturb,  has  done  injustice  to  the  defendants. 

Mary  MeKeil  is  the  daughter  of  Dr,  Wm,  McNeil,  formerly  a  resident  of 
Nashville,  where  he  died  in  1844.    He  left  two  children,  Mary,  then  about  ten 
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Brows  years  of  age,  and  her  brother  William,  about  three  years  youngw.  By  his  will 
CRr)CKirTT  Aim  he  directed  his  whole  estate,  with  the  exception  of  a  small  portion,  to  be  divided 
between  them,  and  nominated  his  friend,  Morgan  W.  Brown,  their  testamentary 
guardian.  The  fortune  thus  left  to  the  minors  amounted  to  about  $150,000.  On 
his  death-bed  he  earnestly  requested  Judge  Brown  to  accept  the  guardianship  of 
of  his  children,  and  informed  them  that  he  had  committed  them  to  Judge 
Braton^a  care.  Soon  after  his  death  the  will  was  probated.  Judge  Brown  accepted 
the  guardianship  and  entered  upon  the  discharge  of  its  duties.  The  children  wero 
taken  into  his  family,  received  from  his  wife  and  himself  the  most  sedulous  care, 
and  were  treated  by  them  in  the  same  manner  as  their  own  children.  They  have 
always  received  all  the  advantages  of  education  suitable  to  their  condition,  appear 
to  have  regarded  their  guardian  and  his  wife  with  filial  affection,  and  to  have 
been  entirely  contented  and  happy  under  their  care.  These  facts  are  substan- 
tiated in  the  most  satisfactory  manner  by  witnesses  of  unquestioned  standing  and 
credibility,  who  lived  at  Nashville,  and  were  well  acquainted  with  Judge  Brown 
and  his  family.  One  of  these  witnesses,  Mr,  Justice  Catron,  a  member  of  the 
Supreme  Court  of  the  United  States,  besides  attesting  these  facts,  deposes  as  to 
the  intunacy  and  great  mutual  regard  which  existed  between  the  father  oiMwry 
and  her  guardian,  and  his  suitableness  for  the  charge  entrusted  to  him.  Other 
witnesses  living  in  Nashville,  who  appear  to  be  equally  entitled  to  credit,  concur 
in  this  estimate  of  his  character  and  qualifications. 

McNeil  appears  to  have  left  no  blood  relations  except  his  two  children ;  and 
the  nearest  blood  relations  they  have,  so  far  as  the  evidence  informs  us,  are  the 
defendants  in  this  suit,  Mrs.  Chapman,  Mias  Lucinda  Crockett  and  Dr,  Crockett^ 
their  natural  aunts  and  uncle. 

Since  the  death  of  the  tutor  various  efforts  have  been  made  in  the  courts  of 
Tennessee  by  the  relatives  of  the  minors  to  deprive  Jud^e  Brown  of  the  guardian* 
ship,  but  without  a  successful  result  It  also  appears  that  some  of  the  relations 
of  Mary  had,  soon  after  the  fiither^s  death,  expressed  to  the  guardian  their  desire 
to  have  charge  of  her  person,  and  Mr.  Chapman  had  sent  a  letter  to  him  to  that 
effect  by  the  hands  of  Mies  Crockett  some  years  since,  which  request  he  declined 
to  accede  to,  explaining  the  sacred  obligations  to  Dr,  McNeil  which  he  had 
assumed,  but  informing  them  that  every  opportunity,  consistent  with  his  duty, 
should  be  afforded  them  to  see  the  children,  and  to  cultivate  relations  of  kindness 
with  them. 

In  1848  Miss  Crockett  and  her  brother.  Dr.  Crockett,  visited  Nashville,  and 
called  at  the  house  oi  Judge  Brown,  They  asked  to  see  the  children,  and  were 
permitted  to  do  so.  They  represented  that  they  intended  to  spend  several  weeks 
in  Tennessee,  and  requested  that  Mary  might  be  permitted  to  dine  with  them  on 
the  next  day  at  the  house  of  a  friend.  Jud^e  Brown  assented,  and  on  the  fol- 
lowing day  Br,  Crockett  and  his  sister  came  for  the  child,  and  took  her  to  their 
fHend's  house.  After  dinner  they  went  out  with  the  child  in  a  hired  coach,  repre- 
senting that  they  were  going  to  make  a  visit  to  a  friend  who  lived  two  or  three 
miles  from  NashviUe.  Having  thus  by  stratagem  and  false  representation  ob- 
tained possession  of  the  child,  they  traveled  with  all  haste  in  the  direction  of 
Memphis,  Dr,  Crockett  taking  seats  in  the  public  stages  under  a  feigned  name ; 
and  at  length  by  the  usual  conveyances  he  and  his  sister  arrived  at  New  Orleans 
with  Mary.  Several  witnesses,  who  saw  them  on  the  route  through  Tennessee, 
describe  the  child  as  being  in  great  distress,  imploring  her  abductors  to  take  her 
back  to  Nashville,  and  soliciting  protection  at  the  inns  where  they  stopped.  Her 
conduct,  as  described  by  the  witnesses,  manifested  throughout  a  strong  desire  to 
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return  to  her  home,  great  attachment  to  those  whom  she  had  been  accustomed        ^"J^" 
to  regard  as  her  parents,  and  such  resistance  as  a  child  could  make  under  the    CMc«rr  amd 
extraordinaiy  circumstances  in  which  she  was  placed. 

On  the  arrival  of  the  parties  at  New  Orleans,  the  child  was  taken  t|  the  house 
of  Mn.  Chapman,  Her  movements  there  woidd  seem  to  have  been  in  some 
d^ree  guarded^  but  there  is  no  reason,  from  the  evidence,  to  infer  any  unkind- 
11C8S  on  the  part  of  her  relations  at  New  Orleans. 

As  soon  as  it  was  found  that  the  child  had  been  carried  off,  great  alarm  and 
distress  were  manifested  by  the  plaintiff    Measures  were  taken,  at  much  expense 
and  trouble,  to  discover  the  fugitives,  and  a  gentleman  of  the  bar  was  despatched 
to  New  Orleans  in  search  for  the  child  here.    After  an  interval  of  a  few  days,  ho 
ascertained  that  she  was  at  the  house  of  Mr.  Chapman^  and  applied  to  one  of 
our  courts  for  writs  of  habeas  corpus^  which  were  served  upon  Lucinda  Crockett^ 
Dr.   Croekett  and  Chapman.    After  service  on  the  2d  May  upon  the  latter,  the 
child  was  taken  by  Mrs.  Chapman  out  of  the  parish,  to  the  plantation  of  a  friend. 
Chapman  appeared  on  the  3d  May,  and  answered  under  oath  that  it  was  impossi- 
ble for  him  to  comply  with  the  order  to  produce  the  child,   "as  the  said  Mary 
McNeil  is  not  in  his  custody,  nor  has  she  ever  been  in  his  custody  or  under  his 
control"     Lucinda  Crockett  answered  under  oath  that  she  did  not  know  where 
Mary  was.  In  an  amended  answer,  made  on  the  4th  of  May,  Gliapman  declared 
that  Mary  had  left  his  house  on  the  previous  day,  and  that  he  did  not  know 
with  whom  she  left;,  where  she  went,  or  where  she  was.     His  answer  was  ex- 
cepted to  as  evasive;  he  was  required  to  answer  further,  and  an  order  of  arrest 
was  issued  against  him.     On  the  following  day,  having  been  arrested,  he  filed  a 
further  answer  under  oath,  in  which  he  says  he  may  have  suspected  that  his 
wife  had  left  his  house  with  Mary  McNeil^  but  that  he  did  not  know,  nor  had 
he  any  means  of  knowing  the  fact,  as  every  thing  relating  to  the  departure  took 
place  daring  his  absence  from  home,  and  was  concealed  from  him ;  that  the  first 
information  he  had  of  the  fact  that  his  wife  had  left  with  the  said  Mary  McNeil^ 
was  derived  from  the  testimony  of  a  witness  examined  before  the  Court  on  the 
previous  day.    That  he  had  despatched  a  messenger  to  the  adjoining  parish, 
whither  they  had  gone,  urging  their  return.    Dr.  Crockett  in  his  answer  admit- 
ted the  abduction,  set  up  various  matters  in  justification,  and  declined  to  obey 
the  order  of  the  Court    The  place  of  concealment  of  the  minor  in  an  adjoining 
parish  being  ascertained,  further  writs  were  issued,  and  on  the  6th  May  Mrs, 
Chapman  appeared  in  Court  with  the  child.     She  answered  under  oath  that  she 
bad  not  held  the  child  in  confinement,  but  that  being  her  neice,  and  having  been 
placed  in  her  possession  by  her  brother.  Dr.  Crockett,  she  had  taken  the  best 
possible  care  of  her,  and  in  doing  so  believed  she  had  acted  for  the  best  interest 
of  the  minor ;  but  that  as  soon  as  the  writ  was  served  upon  her,  she  had  returned 
with  the  child  to  New  Orleans  from  the  residence  of  a  friend  in  an  adjoining 
parish,  where  they  were  on  a  visit  which  the  minor  expressed  a  desire  to  make. 
The  District  Judge  being  of  opinion  that  stratagems  and  violence  had  been 
empk>y ed  to  Uke  Mary  from  the  custody  of  her  lawful  guardian  in  a  sister  State, 
ordered  her  to  be  delivered  to  the  plaintiff's  agent,  which  was  accordingly  done, 
the  child  declaring,  in  the  presence  of  the  Court,  her  anxiety  to  return  to  tho 
plaintiff,  and  manifesting  much  delight  at  her  release. 

Such  is  substantially  the  state  of  facts  upon  which  the  plaintiff  relies  for  an 
affirmance  of  the  verdict  We  deem  it  our  duty  to  say  that  a  more  extraordi- 
naiy violation  of  law  and  personal  liberty  has  never  been  presented  in  the  annals 
of  our  civil  jurisprudence;  and  no  terms  of  censure  of  the  conduct  of  Dr.  Crock- 
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Bhows        gi^  and  his  sister,  however  strong,  could  be  considered  undeserved.     The  only 
J 
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Cbockkpt  AMD   palliation  which  counsel  has  attempted  to  offer,  is  in  the  suggestion,  that  they 


were  prompted  by  a  strong  impulse  of  natural  affection.  But  a  court  cannot 
listen  favorably  to  a  suggestion  of  good  motives  from  parties  whose  conduct  in 
the  transactions  which  they  attempt  to  defend  is  stained  by  disreputable  artifice. 

But  it  is  said  that  the  verdict  is  unjust  as  to  Mr,  and  J/r».  Chapnian,  who  did 
not  participate  in  the  forcible  abduction  of  the  minor  from  Teraicssee,  and  merely 
opened  their  doors  to  her  on  her  an-ival  at  New  Orleans. 

It  is  true  that  there  is  no  direct  evidence  that-the  abduction  was  committed  at 
their  suggestion,  or  that  they  had  advised  or  encouraged  it ;  but  it  was  dis- 
tinctly charged  in  the  petition,  that  Mr,  and  Mrs.  Ch<ipman  were  accessory  to 
the  abduction,  and  the  jury  seemed  to  have  inferred  that  the  charge  was  true, 
inasmuch  as  they  have  found  the  same  amount  of  damages  against  all  the  de- 
fendants. When  we  look  to  the  conduct  of  these  two  defendants,  after  the 
minor's  arrival  here,  and  the  surrounding  circumstances,  we  are  constrained  to 
say  that  they  are  not  of  such  a  character  as  to  permit  us  to  disturb  the  verdict 
of  the  jury.  Considering  the  relation  by  blood,  or  marriage  to  the  two  principal 
actors  in  this  strange  drama,  and  to  each  other,  the  previous  desire  manifested 
by  Mr,  Chapma7i  to  have  possession  of  the  child,  the  reception  of  the  plaintiff's 
ward  at  their  house,  the  grossly  unjustifiable  attempt  to  evade  the  writ  of  Jiabeas 
corpus,  the  painful  disiugenuousncss,  to  use  no  harsher  term,  of  their  answers 
under  oath,  we  are  not  prepared  to  say  that  the  charge  of  complicity  is  unsup- 
ported by^the  evidence. 

The  exception  separately  pleaded  by  Mrs,  Chapman  was  property  overruled. 
That  under  our  jurisprudence  a  married  woman  is  liable  in  damages  to  the  in- 
jured party  for  an  offence  (cUlit)  committed  by  her  is  clear,  and  she  is  not 
relieved  from  liability  by  the  fact  of  her  husband's  presence  or  concurrence.  See 
Merlin,  verbo  Autorization  Maritale,  No.  18.  Whether  marital  coercion  would 
excuse  her,  or  go  in  mitigation  of  damages,  is  a  question  which  does  not  arise  in 
this  cause. 

It  is  said  the  damages  allowed  by  the  jury  are  excessive.  We  do  not  think 
so.  In  the  first  place,  expense  to  more  than  half  of  the  amount  allowed,  has 
been  actually  incurred,  as  the  evidence  shows,  in  the  effort  made  to  search  for 
the  ward  and  restore  her  to  the  custody  of  her  guardian.  In  the  next  place,  the 
jury  had  clearly  a  right  to  consider  the  mental  pain  inflicted  upon  the  child,  a 
legitimate  subject  of  amend.  See  Civil  Code,  Art  1928.  In  doing  so,  "much 
discretion  must  bo  left  to  the  jury,"  ib.;  and  the  exercise  of  this  discretion  a 
court  win  not  disturb  on  light  grounds,  but  will  restrict  its  control  to  cases  of 
manifest  excess.  We  have  no  reason  to  consider  the  verdict  in  this  case  pas- 
sionate or  capricious ;  on  the  contrary,  when  the  aggravated  circumstances  of 
the  wrongs  complained  of  are  considered,  it  seems  to  us  that  the  jury  used  their 
power  with  moderation. 

The  testimony  of  Brown  was  properly  admitted.  He  sues  for  the  benefit  of 
the  minor,  and  does  not  appear  to  have  any  pecuniary  interest  in  the  merit  of 
the  cause.  Doubtless  the  court  in  Tennessee,  to  which  he  owes  an  account  of 
his  administration,  would  allow  him  credit  for  the  moneys  he  has  reasonably 
expended  in  his  efforts  to  recover  the  person  of  his  ward,  even  if  he  did  not  suc- 
ceed in  collecting  their  amount  in  the  form  of  damages  from  the  wrong-doers. 
That  he  feels  a  deep  moral  interest  in  the  success  of  this  suit  may  be  assumed; 
but  this  would  go  only  to  his  credibility.  See  DeKerlegand  v.  Robins^  1  An- 
nual, 227.    Parker  v.  Moore,  2  Annual,  lOlT. 

Judgment  affirmed  with  costs. 


NEW  ORLEANS,  JANUARY,  1853.  85 


Chapman  &  Goodloe  t.  Jesse  Hart. 

After  AD8«er  filed,  it  »  too  late  to  compel  plaintiff,  who  sues  on  an  aeoountf  to  file  a  detailed  bill. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  West  Baton  Rouge,  Robert- 
Jon,  J.     Brunot^  for  plaintiffs.    J.  0,  &  P,  If.  Morgan^  for  defendant  and 
appeUanl 
RosT,  J.    The  judgment  in  this  case  appears  to  us  to  he  authorized  by  the 

evidence. 

The  patting  up  of  a  sugar  mill  and  engine,  is  one  entire  job,  of  which  plant- 
ers and  mechanics  know  the  details.  The  defendant  evidently  knew  them,  and 
did  not  ask  in  his  answer,  that  the  plaintiffs  be  compelled  to  file  a  detailed  bill 
of  the  work ;  this  is  unasual  and  unnecessary,  and  under  the  pleadings,  the 
Court  did  not  err  in  refusing  subsequently  to  compel  the  plaintiffs  to  file  such  a 
bflL 

We  are  of  opinion  that  the  Court  exercised  a  sound  discretion  in  refusing  a 
new  trial 

Jadgment  affirmed  with  costs. 


Sarah  EEatres,  alicLS  Mielkie,  v.  Henry  Forno  et  al.,  G.  T.  Hutchin- 
son, and  H.  R.  W.  Hill,   Curator. 

Ifinrie,  whoee  domicll  was  in  Tickubui^,  gave  the  plaintiff;  his  slave,  in  April,  1^43,  the  following  per- 
nlt :  **  3^  negro  woman  Sarah  Ilaynei,  about  thirty  years  old,  ha*  perailmion  to  pam  nnnx>le«ted  to 
Gbtefaumtl  aod  the  State  of  Ohio  generally,  or  any  other  free  State  she  may  chooM."  By  the  Ckwrt. 
Her  paMBge  was  provided  for  by  her  master,  and  she  was  sent  to  Cincinnati  for  the  purpose  of  being 
ottde  free.  It  does  not  appear  that  she  remained  longer  than  several  days  in  Cincinnati,  and  she 
cone  to  New  Orleans  in  the  same  spring.  The  testimony  shows  that  she  has  remained  here  since, 
with  thia  exception,  that  In  1S44,  or  1845,  she  went  to  Vicksbnrg.  We  Infer  that  she  remained  there 
bat  a  short  time.  As  the  plaintUT  has  violated  the  law  by  coming  into  and  remaining  In  this  State 
In  direct  disobedience  of  its  provisions,  she  cannot  be  considered  as  having  acquired  any  rights,  de- 
pendent an  donddl  or  residence  here,  and  her  status  must  be  determined  by  the  laws  of  the  domlcil 
of  her  master.  We  cannot  distinguish  this  case  from  that  of  /Iind4  v.  BraamUf^  2  Howard's  (MIs- 
sisvfppO  Rep-  ^1 ;  J^<»ry  ▼•  BrmotK,  5  A.  271 .  On  the  principle:^  recognised  by  this  Court  in  IJea  v. 
T  Annual,  89,  the  plaintUT  would  not  be  considered  as  lia\ing  acquired  her  fineedom  by  her 
in  Cincinnati. 


APPEAL  from  the  First  District  Court  of  New  Orleans,  Lea,  J.  Tappan,  for 
plaintiflT,  cited :  Argene  v.  Pigneguy,  2  A.  621 ;  Eugenie  v.  Preval,  2  A.  181; 
JotepMneY,  Poultnei/y  1  A.  324;  SmifJiy.  Smith,  13  L.  R.  444;  Marie  Louise  v. 
Marot,  9  L.  R.  475;  Frank  v.  Powell,  11  L.  R.  500;  Thomajt  v.  Genens,  16  L. 
R.  483 ;  Liza  v.  Puitmnt,  7  A.  83 ;  LumJi/ordy.  Coquillon,  2  N.  S.  408 ;  Black- 
IMA  V.  Powell,  7  Yerger,  452. 

Jforr,  for  defendant  It  is  evident  that  Sarah  ^\^  not  ^  to  Cincinnati  with 
the  intention  of  remaining ;  and  as  the  Court  decided  in  Liza  v.  Puinsant,  7  A. 
83,  it  would  require  such  intention  to  operate  the  freedom  of  the  slave  under 
the  laws  of  Louisiana.    See  also  Jam  v.  Oarsoro,  Opinion  Book  22,  p.  196. 

But  the  sta^m  of  the  slave  must  be  tested  by  the  law  of  Mississippi,  where 
the  owner  resided,  and  where  the  writing  under  which  she  claims  her  freedom, 
was  executed.  The  law  of  that  State  forbids  the  emancipation  of  slaves  other- 
i  than  by  an  instrument  in  writing  duly  proved  or  acknowledged,  and  proof 
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Hayvih  to  the  General  Assembly  of  some  meritorious  act  by  the  slave,  followed  by  an 
Foaso.  ^^^  ^^  ^^®  General  Assembly,  sanctioning  the  emancipation,  and  a  compliance 
by  the  owner  with  the  conditions  imposed  by  that  Act.  Hutchinson's  Code,  p. 
523,  No.  75. 

It  has  been  decided  by  the  Supreme  Court  of  Mississippi,  that  a  deed  of 
emancipation,  executed  in  Ohio  by  the  master,  who  went  there  with  his  slaves 
for  that  purpose,  and  afterwards  returned  to  Mississippi  with  the  slaves,  was  in 
fraud  of  the  laws  of  Mississippi,  and  totally  void,  although  the  master  recited  in 
his  will  the  fact  that  he  had  executed  such  a  deed,  and  declared  his  intention  to 
ratify  it,  and  acknowledged  one  of  the  slaves  to  be  his  son.  Ifiiids  et  aL  v. 
Bra2ealle  et  aL,  2  Howard's  Miss.  Rep.  841, 42, 43.  If  all  these  solemnities  were 
in  vain  because  they  were  in  contravention  of  a  law  established  for  wise  pur- 
poses of  public  policy,  surely  a  mere  permit  to  go  to  a  free  State,  cannot  be 
more  effectual. 

The  true  rule  is  laid  down  in  the  case  of  the  Slate  Qrace  2  Hagg,  Adm.  Rep. 
94,  and,  although  more  liberal  views  once  prevailed  in  Ix)uisiana,  we  have  been 
compelled  to  return  to  the  English  doctrine.  The  slave  who  goes,  by  the  per- 
mission of  his  master,  to  a  free  State,  does  not  thereby  become  free.  He  mere- 
ly ceases  to  be  subject  to  the  coercion  of  his  master,  so  long  as  he  remains  in 
free  territory ;  but  the  moment  he  returns  voluntarily  to  his  master's  domicil 
he  is  again  subject  to  his  authority,  and  resumes  his  former  condition.  Actl84G, 
p.  168. 

EusTis,  G.  J.  The  defendant  is  the  guardian  of  Constance  Mielhiej  a  minor 
under  the  age  of  puberty,  appointed  by  a  Court  of  competent  jurisdiction,  in 
Galveston  county,  Texas,  where  the  parties  reside. 

The  plaintiff,  a  negro  woman,  sues  the  defendant  for  her  freedom.  The  judg- 
ment of  the  District  Court  is  in  favor  of  the  defendant,  and  the  plaintiff  has 
taken  this  appeal. 

The  minor  is  the  legitimate  child  of  Edward  C,  Miell-ie,  whose  domicil  and 
residence  were  in  Vicksburg,  Mississippi ;   he  died  there  in  February,  1846. 

It  is  proved  that  the  plaintiff,  who  was  the  slave  of  MielJcie^  left  his  service  in 
April,  1843,  for  Cincinnati,  in  Ohio,  under  the  following  permit : 

"  My  negro  woman,  Sarah  Eaynes^  about  thirty  years  old,  has  permission  to 
pass  unmolested  to  Cincinnati  and  the  State  of  Ohio  generally,  or  any  other 
free  State  she  may  choose.  [Signed]  EnwARn  C.  Mielkie." 

Her  passage  was  provided  for  by  her  master,  and  she  was  sent  to  Cincinnati 
for  the  purpose  of  being  made  free.  It  does  not  appear  that  she  remained  longer 
than  several  days  in  Cincinnati,  and  she  came  to  New  Orleans  in  the  same 
spring.  The  testimony  shows  that  she  has  remained  here  since,  with  this  ex- 
ception, that  in  1844  or  1845,  she  went  to  'Vicksburg.  We  infer  that  she  re- 
mained there  but  a  short  time. 

As  the  plaintiff  has  violated  the  law  by  coming  into  and  remaining  in  this 
State,  in  direct  disobedience  of  its  provisions,  she  cannot  be  considered  as  hav- 
ing acquired  any  rights  dependent  on  domicil,  or  residence  here.  Jane  Rose  v. 
Andrew  Carson^  7th  Annual.  Her  status  must  be  determined  according  to  the 
laws  of  the  domicil  of  her  master.  We  cannot  distinguish  this  case  from  that 
of  Hinds  v.  BrazealU,  2d  Howard's  (Mississippi)  Reports,  841,  and  Mary  v. 
Brown,  5  Annual  Reports,  271. 

On  the  principles  recognized  by  this  Court  in  Liza  v.  Puissant,  7th  Annual 
Rep.  83,  the  plaintiff  would  not  be  considered  as  having  acquired  her  freedom 
by  her  presence  in  Cincinnati. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed  with  costs. 
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AsMAND  and  Alfred  Mercier  v.  J.  ^.   Canonoe  et  al.,  Citizens' 
Bank  of  Louisiana,  and  Union  Bane  of  Louisiana. 

It  fa  true,  that  by  tbe  Oode,  the  property  of  the  tutor  I«  tacitly  mortgaged  in  favor  of  the  minor  f^om  the 
daj  6f  tiie  appointment  of  the  tutor,  as  secorlty  for  his  administration,  and  for  the  responsibility 
vhicfa  resoits  flrom  it.  Bat  an  interpretation  of  this  proTision,  independent  of  other  princlplet  of 
ov  lawa  and  junqmulence,  is  inadmissible. 

Ordinazy  mortgages  are  required  to  be  created  by  the  formal,  written  consent  of  the  parties,  for  specific 
won,  and  to  be  Inscrilied  upon  the  public  records.  But  the  tacit  mortgage  operates  secretly,  and  by 
a  l^al  Action.  It  is  in  derogation  of  common  rig^t.  It  should,  therefore,  be  strictly  construed, 
Tbe  propriety  of  such  strict  construction  is  aided  by  the  consideration  that  the  system  of  tacit 
mortgages  Is  one  which  tends  to  impair  public  confldeuce,  and  check  that  free  circulation  of.property 
whkfa  is  so  coDdnciTe  to  tbe  general  prosperity. 

Am  against  innocent  third  persons,  purcliasers,  or  mortgagees  for  a  valuable  consideration,  the  language 
ti  the  Code  nuiy  be  properly  interpreted  as  applying  to  the  ostensible  property  of  the  tutor,  and  as 
not  extending  to  that  in  which  he  has  only  a  covert,  equitable  interest. 

The  lav  treats  minors  as  a  privileged  class  in  certain  respects ;  but  its  protection  is  not  to  be  strained 
to  the  detriment  of  the  great  mass  of  society,  or  to  the  sacrifice  of  that  well-settled  rule  which 
regards  with  (isvor  the  rights  of  an  innocent  purchaser,  and  refiises  to  afl'ect  him  by  a  secret  equity. 

ft  wonld  be  a  doctrine  fraught  with  the  most  dangerous  consequences  to  stockholdars,  and  inconstotent 
with  the  theory  of  corporations,  to  hold  that  the  private  knowledge  of  two  Directors,  not  clothed  with 
any  special  authority  in  the  premises,  and  constituting  a  small  minority  of  the  Board — and  which 
hsovledge  was  not  disclosed  to  th%  Board— should  destroy  the  rights  of  the  Corporation. 

Ibere  is  nothing  in  the  Code  to  limit  tbe  minor's  tacit  mortgage  to  the  property  which  stands  upon  the 
pnbHc  records  in  the  name  of  the  tutor.  The  Article  of  the  Code  is  general  in  its  terms,  and  embraces 
an  she  property— <o««  2a»  M<w«— which  can  be  shewn  to  belong  to  the  tutor.— iZosf,  J.,  dissenting. 

1%c  tutor  has  himself  acknowledged  that  he  ptaced  the  property  in  the  name  of  his  sbter,  to  keep  it 
from  tbe  ndnor*s  mortgage.    He  could  not  do  indirectly,  what  he  could  not  have  done  directly* 


APPEAL  from  the  Fifth  Disti-ict  Court  of  New  Orleans,  Buchanan,  J.  StmU, 
for  plaintifi^.    Denis  and  Pitot,  for  defendants  and  appellants. 

SuDELL,*  J.  The  plaintiflFs  are  creditors  of  J.  F.  Canonge,  their  former  tutor, 
who  was  appointed  in  1832,  and  gave  the  usual  bond,  with  a  surety.  The  object 
of  the  present  suit  is  to  enforce  their  alleged  right  of  tacit  mortgage  upon  certain 
real  estate,  which  was  mortgaged  in  the  years  1887,  1838,  and  1889,  by  Miss 
Aimee  Canonge,  to  the  Citizens'  Bank  and  the  Union  Bank.  Their  pretensions 
are  resisted  by  the  Banks,  who  are  the  appellants  in  this  cause,  from  a  judgment 
according  a  preference  to  the  tacit  mortgagees. 

The  real  estate  in  question  never  at  any  time  stood  upon  the  public  records 
In  the  name  of  J.  F.  Canonge.  It  was  conveyed  by  other  parties  to  Miss 
Canonge,  by  deeds  in  the  usual  form ;  and  in  these  deeds,  and  in  the  mortgages 
ezecated  by  her  in  favor  of  the  Banks,  she  appeared  as  the  unqualified  owner. 
But  under  the  parole  evidence,  (the  exceptions  to  which  we  deem  it  unnecessary 
to  consider,)  it  appears  that  Miss  Canonge  had  only  the  apparent  title.  The 
whole  of  the  property  was,  in  reality,  purchased  by  Jean  Frangois  Canonge,  her 
brodier,  for  his  own  account,  and  with  his  own  funds.  The  titles  of  the  property 
were  made  to  her  for  his  convenience,  and  with  a  view  to  its  easy  use  for  the 
purpoM  of  future  sale  or  mortgage;  which  could  not  have  been  effected  with  the 
aaune  &ciHty,  if  they  had  been  purchased  in  his  own  name,  in  consequence  of 
his  holding  the  office  of  tutor,  which  would  have  involved  the  incumbrance  of  a 
tacit  mortgage  in  favor  of  his  wards.     Canonge,  in  his  answer,  asserts  that  he 


G.  J.,  did  not  fit  in  this  case,  having  an  Interest  in  the  svent,  he  being  a  stockholder  of  the 
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believed  at  the  time,  that  hia  other  property  was  amply  sufficient  for  the  pro- 
CiKcwaB.  toction  of  his  wards,  and  the  evidence  tends  to  justify  the  sincerity  of  that 
opinion,  However  important  this  may  be,  so  far  as  the  mere  moral  aspect  of 
the  transaction  may  be  involved,  we'have  not  considered  it  as  materially  afibctm^ 
the  legal  questions  presented  for  our  solution. 

The  District  Judge  was  of  opinion  that  the  tacit  mortgage  of  the  minors  ope- 
rated upon  the  property  to  the  detriment  of  the  Banks,  even  considered  as  third 
persons. 

It  is  true  that  by  our  Code,  "  the  property  of  the  tutor  is  tacitly  mortgaged  in 
favor  of  the  minor  from  the  day  of  the  appointment  of  the  tutor,  as  security  for 
his  administration,  and  for  the  responsibility  which  results  from  it"  Civil  Code, 
art.  8782.  If  these  terms  are  to  be  interpreted  in  their  largest  and  most  liberal 
sense,  and  without  reference  to  the  provisions  and  principles  of  our  laws  and 
jurisprudence,  the  conclusion  might  be  drawn  from  them  that  all  the  tutor'tf 
property,  legal  or  equitable,  open  or  concealed,  was  affected  by  the  tacit  incum- 
brance in  preference  to  all  the  world.  But  an  interpretation  thus  isolated  seems 
to  us  inadmissible. 

Ordinary  mortgages  are  required  to  be  created  by  the  formal,  written  consent 
of  the  parties,  for  specific  sums,  and  to  bo  inscribed  upon  the  public  recorda 
But  the  tacit  mortgage  operates  secretly,  and  by  a  legal  fiction.  It  is  in  dero- 
gation of  common  right.  It  should,  therefore,  be  strictly  construed.  The 
propriety  of  such  strict  construction  is  aided  by  the  consideration  that  the  system 
of  tacit  mortgages  is  one  which  tends  to  impair  public  confidence,  and  check  the 
free  circulation  of  property,  which  is  so  conducive  to  the  general  prosperty. 

Keeping  these  principles  in  view,  we  are  of  opinion  that  as  against  innocent 
third  persons,  purchasers,  or  mortgagees  for  a  valuable  consideration,  the  language 
of  the  Code  may  be  properly  interpreted  as  applying  to  the  ostensible  property 
of  the  tutor,  and  as  not  extending  to  that  in  which  he  has  only  a  covert,  equitable 
interest 

It  is  said  by  counsel  that  minors  are  the  favorites  of  the  law.  The  law  does 
treat  them  as  a  privileged  class  in  certain  respects ;  but  its  protection  is  not  to 
be  strained  to  the  detriment  of  the  great  mass  of  society.  If  the  doctrine  for 
which  the  plaintiffs  contend  be  sanctioned,  what  becomes  of  that  settled  rule  of 
jurisprudence  which  regards  with  favor  the  rights  of  an  innocent  purchaser,  and 
refuses  to  affect  him  by  a  secret  equity  ?  See  the  case  of  Fiie  v.  Monget^  4 
Annual.  Say  ton  v.  McOilly  2  Ann.  196.  Mills  v.  Fakey,  1849 — ^not  reported. 
Stockton  V.  Craddicl',  4  Ann.  286. 

The  next  inquiry  is,  whether  these  mortgagees,  as  is  charged,  knew  when  they 
took  their  mortgages  that,  although  apparently  held  by  Miss  Canonge^  the 
property  was,  in  truth,  her  brother's? 

It  is  obvious  that,  on  this  point,  the  burden  is  upon  the  plaintiffs. 

As  to  the  Citizens'  Bank,  it  appears  that  whenifiM  Canonge  applied  to  become 
a  stockholder,  which  involved  a  mortgage  to  secure  the  stock  and  stock  loans, 
her  titles  were  submitted,  in  the  usual  course,  to  the  attorneys  and  counsel  of 
the  Bank,  and  were  approved.  In  addition  to  their  report,  the  Bank  was  fortified 
in  its  confidence  by  the  affidavit  of  Miss  Canonge^  according  to  the  usual  fonnula 
prescribed  to  applicants,  that  she  "  was  truly  and  "bona  fide  owner  of  the  pro* 
perty  by  her  offered  to  be  mortgaged  to  the  Citizens'  Bank  of  Louisiana  to  secoro 
the  stock  she  had  subscribed  for  in  said  institution." 

The  parole  evidence  is  entirely  insufficient  to  affect  the  first  mortgage  given 
to  the  Citizens'  Bank,  by  establishing  a  knowledge  of  the  simulated  title  of 
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mm  Oanange,      In  relation  to  the  subsequent  incumbrance  in  favor  of  tliat       Mimim 
"Bank,  it  is  proper  to  enter  into  a  more  detailed  notice  of  the  evidence.  *  Cawmob. 

J,  F.  Oantmge  deposed  as  follows :  '^  When  I  found  it  impossible  fib  meet  my 
engigeiiiente  with  the  several  institutions  mentioned  in  the  petition  of  Armand 
and  Alfred  Mereier^  I  wrote  to  them  in  order  to  obtain  some  indulgence,  and  by 
turning  to  mj  letters,  which  must  be  in  existence,  it  will  be  seen,  if  my  memory 
serves  me  well — ^I  believe  it  does — that  I  offered  to  give  them  mortgages  upon 
the  property  placed  in  the  name  of  my  sister,  and  I  actually  informed  them  that 
the  property  was  mine." 

To  rebut  this  testimony,  as  may  be  reasonably  mferred,  the  defendants  offered 
in  evidence,  at  the  trial  before  the  Judge  of  the  Third  District  Court  of  New 
OrieanSy  the  letters  of  Carumge  to  the  Banks.  It  is  not  asserted  by  the  counsel 
fiir  the  plaiiiti£&  that  these  letters  revealed  the  true  condition  of  the  property  ; 
and  the  recollection  of  Ganonge^  who  does  not  profess  to  speak  positively,  is 
{HobaUy  inaccurate.  That  they  did  not,  is  asserted  by  the  counsel  for  the  liank, 
and  at  present,  for  the  piuposes  of  aigument,  we  will  assume  that  they  did  not 

From  the  other  testimony  in  the  cause,  it  appears  that  two  Directors  of  the 
Citisens*  Bank  were  aware,  at  the  period,  at  least,  of  some  of  the  mortgage 
transactions  with  that  Bank,  that  Mm  Canonge  held  property  for  her  brother. 
Bat,  on  the  other  hand,  it  is  proved  affirmatively  that  others  of  the  Directors 
were  ignorant  of  it^  and  that  the  subject  was  never  brought  before  the  Board. 
The  Board  consisted  of  —  Directors,  and  there  is  no  evidence  that  the  two 
Directors  above  referred  to  were  specially  charged  witli  the  business  of  these 
mortgages,  or  had  authority  in  the  affairs  of  the  Bank,  other  than  that  which 
peHained  to  them  mrtute  officii  under  the  charter.  It  would  be  a  doctrine 
ftaiq;ht  with  the  most  dangerous  consequences  to  stockholders,  and  inconsistent 
with  the  theory  of  corporations,  to  say  that  the  private  knowledge  of  those  two 
DirecicM^  ( not  clothed  with  any  special  authority  in  the  premises,  and  consti- 
tatii^  a  small  minority  of  tiie  whole  niuuber,)  which  knowledge  was  undisclosed 
to  the  Board,  should  destroy  the  rights  of  the  corporation.  This  would  be 
attributing  to  such  minority  a  power  to  do  indirectly,  what  directly  they  would 
be  incompetent  to  do.  See  the  Loumaiia  State  Bank  v.  Senecal^  18  La.  Rep. 
525.  Commerdal  Bank  v.  Cunningham,  24  Pick.,  276.  National  Bank  v, 
NarUm,  1  Hill,  578.  Ex-^rte  Walking^  2  Monteeut,  348,  cited  in  Angel  &  Ames 
on  Corp.,  chap.  ix.  p.  301.  V\JL^A..A.A>-OvA^ 

With  regard  to  the  Union  Bank,  it  is  in  endencc,  that  two  of  its  Directors 
were  aware  that  the  property  standing  in  Mm  Canonge' a  name  belonged  to  her 
brother.  One  of  them  states  that  he  is  imable  to  say  whether  he  derived  this 
infiMmation  from  a  conversation  with  Canonge,  or  from  a  letter  written  by  him 
to  the  Bank ;  but  that  it  was  from  one  or  other  of  those  sources.  This  letter, 
addressed  by  Camnge  to  the  Bank,  was  offered  in  evidence  by  the  defendants. 
It  contains  no  suggestion  that  the  property,  which  he  states  that  his  sister  will 
mortage  to  secure  his  liability  to  the  Bank,  belongs  to  himself;  and  we  must, 
tfaoefore,  conclude  that  the  Director  derived  his  information  from  a  personal 
eoDverBtttion  with  Canonge,  which,  it  is  not  shown,  was  communicated  to  the 
Board,  or  to  his  associates.  The  other  Director  was  the  person  who  made  the 
oonveyance  to  Jfwt  Canonge,  some  years  before,  at  the  request  of  her  brother, 
lor  whom  be  had  previously  held  the  title.  The  corporation  is  not,  in  our 
ofnnkm,  affected  by  the  knowledge  of  these  two  Directors,  who  do  not  appear  to 
have  had  any  special  authority  in  the  matter.  The  same  opinion,  a  fortiori^ 
applies  to  the  knowledge  of  the  Notary  before  whom  the  act,  or  mortgage,  was 
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MxRoiKB       executed,  and  who  was  a  mere  ministerial  officer,  employed  to  clothe  in  notarial 
Ca2(uxok.      form  the^ontract  between  the  corporation  and  the  other  parties. 

After  a  ireful  consideration  of  the  testimony  and  documentary  evidence  in 
this  cause,  we  are  of  opinion  that  the  mortga^^  dealt  with  Mis$  Carumge  upon 
the  faith  of  the  apparent  titles,  and  without  direct  or  constructive  notice  of  the 
■  simulation  of  those  titles ;  and  that,  as  innocent  third  persons,  who  have  given 
a  valuable  consideration,  they  are  to  be  preferred  to  the  minors.  The  Utter 
must  look  for  their  indemnity  to  their  tutor,  and  to  his  official  surety. 

It  is  proper,  here,  to  observe  that  some  of  the  letters  of  Canonge  to  the  Citi- 
zens' Bank,  which  were  oficrrcd  in  evidence  by  the  Bank,  have  been  mislaid 
since  the  trial.  It  is  asserted  by  the  counsel  of  the  Bank  that  those  letters  did 
I  not  disclose  the  fact  that  Canonge  was  the  real  owner  of  the  property  mortgaged, 
and  we  do  not  understand  the  counsel  of  the  plaintiffs  as  asserting  the  contrary. 
Under  all  the  circumstances  of  the  case,  and  there  having  been  no  application 
to  have  the  cause  remanded,  in  order  to  supply  the  loss  of  these  letters  by  evi- 
dence of  their  contents,  we  have  assumed  that  they  did  not  disclose  the  real 
ownership.  If  the  plaintiffs*  counsel  had  differed  with  the  counsel  of  the  defen- 
dants in  his  recollection  of  the  contents  of  the  letters,  we  should  have  considered 
it  a  sufiScicnt  cause  for  remanding ;  and,  if  there  be  any  difference  of  recollection 
now,  we  should  be  disposed  still  to  consider  it,  on  an  application  for  rehearing, 
accompanied  by  a  representation  of  counsel  to  that  effect 

It  is,  therefore,  decreed  that  so  much  of  the  judgment  of  the  Court  below,  as 
in  any  wise  affects  the  said  Citizens*  Bank  of  Louisiana  and  the  said  Union  Bank 
of  Louisiana,  be  reversed,  and  that  there  be  judgment  in  favor  of  the  said  Citi- 
zens* Bank  of  Louisiana  and  the  said  Union  Bank  of  Louisiana,  and  against  the 
said  plaintiffs,  the  costs,  in  both  Courts,  of  the  proceeding  against  said  Banks 
to  be  paid  by  the  said  plaintiffs. 

Dunbar,  J.,  concurred  in  the  opinion  delivered  by  Slidell^  J. 

RosT,  J.,  (dissenting.)  It  is  true  that  the  petition  and  answers  present  all  the 
issues  of  a  revocatory  action,  and  it  is  in  that  aspect  that  the  case  has  been 
almost  exclusively  argued  in  behalf  cf  the  appellants.  The  authorities  cited  by 
their  counsel  from  the  French  commentators  have  exclusive  reference  to  the  , 
Actio  Pollianay  and  the  cases  of  lliomas  v.  Meailc,  and  Foster  v.  Fosttr^  were, 
also,  revocatory  actions.  Toullicr,  vol.  8,  Nos.  06,  67,  146.  Chardon,  de  la 
Fraude,  p.  129  to  182.  Duranton,  10,  Nos.  581,  582, 583.  Tolon,  Th^orie,  &c., 
voL  2,  Nos.  183  to  172.     8  N.  S.  341.     11  L.  R.  401. 

The  rule  to  be  deduced  from  those  authorities  is,  that  if  a  suit  be  brought  to 
set  aside  a  conveyance  obtained  by  fraud,  or  made  in  fraud  of  creditors,  and  the 
fraud  be  proved,  the  conveyance  will  bo  set  aside  between  the  parties.  But  the 
rights  of  third  persons,  acquired  in  good  faith  on  the  property  after  the  date  of 
the  fraudulent  conveyance,  will  not  be  disregarded.  This  principle  will  never 
be  departed  from,  and  if  the  mortgages  in  this  case  were  taken  in  good  faith 
and  for  a  valuable  consideration,  it  is  clear  they  could  not  be  set  aside  in  a  revo- 
catory action.  I  do  not  deem  it  necessary  to  go  at  large  into  the  question  of 
good  faith,  as  if  there  was  bad  faith.  I  incline  to  the  opinion  of  the  District 
Judge,  that  the  action  would  be  barred  by  the  prescription  of  one  year,  under 
Art  1982,  C.  C.  Injustice  to  the  defendants,  however,  it  Is  proper  to  state  that 
the  evidence  does  dot  justify  the  imputation  of  an  intention  on  their  part  to 
commit  a  fraud  against  the  plaintiffs.  The  knowledge  of  the  Notary  and  of 
some  of  the  Directors  of  the  Union  Bank,  is  not  the  knowledge  of  tiie  corpo- 
ration, and  although  it  seems  conceded  that  the  Citizens'  Bank  was  aware  of  the 
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red  ownership  of  the  property  when  they  took  the  last  mortgage,  it  is  nowhere 
shown  that  they  were  aware  at  the  time,  of  the  claim  of  the  plaintiffs,  or  even  of 
thA  fact  that  Canonge  was  their  tutor. 

But,  as  well  obserred  by  the  District  Judge,  there  is  another  light  in  which 
the  claim  of  the  plaintiffs  is  set  forth.  Ihey  claim  a  legal  mortgage  upon  this 
property  on  the  ground  that  it  was,  in  reality,  owned  by  their  tutor  while  they 
were  under  his  guardianship.  It  is  not  necessary,  under  this  view  of  the  action, 
that  the  subsequent  mortgages  be  revoked.  It  is  sufficient  to  establish  the 
existence  and  priority  of  their  own. 

To  arrive  at  a  correct  solution  of  the  important  question  thus  presented,  I  will 
first  examine  what  the  rights  of  the  plaintiffs  were,  in  relation  to  that  property 
after  2fis$  Canonge  purchased  it,  and  before  she  gave  a  mortgage  upon  it  to  the 
appellants.  Art  3280,  C.  C,  provides  that  minors  have  a  legal  mortgage  on  the 
property  of  their  tutor  from  the  day  of  his  appointment,  as  a  surety  for  his 
administration.  The  appellants'  counsel  urge,  that  this  article  only  includes  the 
property  standing  in  the  name  of  the  tutor  on  the  public  records.  Under  this 
interpretation,  property  acquired  by  inheritance,  or  by  prescription,  and  held 
without  title,  would  never  be  affected  by  legal  mortgages.  There  is  nothing  in 
the  Article  of  the  Code  to  authorise  such  a  limitation.  It  is  general  in  its  terms, 
and  embra<%s  all  the  property,  tou»  les  hien$^  which  can  be  shown  to  belong  to 
the  tutor. 

The  evidence  placed  the  fact  beyond  all  doubt,  and  it  was  admitted  in  argu- 
menty  that  the  property  in  dispute  was  purchased  and  paid  for  by  Judge  Canonge^ 
and  that  it  belonged  to  him.  I  fully  believe  that  the  title  was  not  thus  taken 
with  any  fraudulent  intent;  but  Judge  Canonge  himself  has  stated  that  his 
object  was  to  keep  the  property  from  the  minors'  mortgage,  and  it  is  elementary 
that  be  could  not  do  indirectly  what  he  could  not  have  done  directly.  So  long 
as  no  right  in  the  property,  adverse  to  that  of  the  plaintiffs,  had  been  created, 
they  had  nothing  to  do  but  to  remove  the  shadow  cast  upon  the  title,  and  their 
legal  mortgage  would  affect  the  property  by  operation  of  law.  The  property 
would,  in  that  case,  have  returned  to  Canonge  free  from  the  ordinary  debts  of 
his  sister,  and  in  a  contest  with  his  creditors  the  plaintiff^  would  have  been 
entitled  to  be  paid  by  preference,  according  to  the  date  of  their  legal  mortgage. 

Let  us  now  proceed  one  step  fiirthcr,  and  ascertain  whether  the  legal  mortgage 
does  not  also  affect  the  property  to  the  prejudice  of  the  appellants.  It  is  said, 
in  their  behalf,  that  they  acted  with  due  diligence  in  their  dealings  with  Mus 
Catumge^  and  that  as  they  had,  and  in  the  nature  of  things  could  have  no  notice 
of  the  legal  mortgage  of  the  plaintiffs,  it  cannot  be  exercised  to  their  prejudice. 

If  this  was  one  of  the  mortgages  for  which  the  law  requires  publicity,  the 
argument  would  be  unanswerable.  The  mortgage  would  unquestionably  have 
lost  its  rank  for  want  of  inscription.  But  the  legal  mortgages  which  the  law 
gires  to  minors  are  not  thus  affected  by  non-inscription.  No  publicity  is  required 
as  to  them,  and  I  can  make  no  distinction  between  this  case  and  another  very 
similar  to  it,  which  naturally  suggests  itself  to  the  mind.  Suppose  that  notes 
belonging  to  the  minors  had  been  placed  by  the  tutor  in  the  hands  of  his  sister 
ibr  collection,  and  that  after  collecting  them  she  had  invested  the  proceeds  in 
hooses  and  lots.  This  would  have  been  such  an  interference  in  the  administration 
of  the  minors'  property,  as  would  have  created  a  legal  mortgage  on  all  the 
pr(^>erty  of  Min  Canonge  under  Art  3183  C.  C.  The  origin  of  the  funds 
used  in  those  purchases  would  have  been,  between  the  purchaser  and  her  brother, 
a  &mily  secret,  impossible  to  discover.  The  record  of  mortgages  would  have 
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shown  no  lien  upon  her  property,  and  in  subscribing  for  stock  of  the  OitiMns' 
CutoMOK.  Bank  she  might  have  sworn,  with  perfect  truth,  that  she  was  the  owner  of  the 
property,  and  also  that  she  never  had  been  tutrix  of  minors.  The  Bank  must, 
therefore,  in  that  case  also  have  been  satisfied  with  her  title,  and  yet  the  l^al 
mortgage  of  the  plaintiffs  would  remain  in  full  force,  and  take  precedence  of  all 
others.  Ward  v.  Brandt  et  al,  11  Martin  881.  Nblte  &  Co.  v.  their  Creditors^ 
8  N.  8.867.    Art.  8283  C.C. 

If  there  be  any  difference  between  the  two  cases,  the  case  put  would  be  harder 
than  the  present  upon  the  defendants. 

It  should  not  be  lost  sight  of,  that  there  are  cases  in  which  the  registry  laws 
themselves  are  inadequate  to  the  protection  of  innocent  third  persons,  even 
where  registry  is  required.  It  is  so,  for  instance,  in  cases  of  resolution  of  sales 
for  the  non-payment  of  the  price.  The  property  returns  to  the  vendor  free  from 
all  incumbrances  which  affected  it  in  the  name  of  the  purchaser,  either  by  con- 
vention, or  by  operation,  of  law,  and  it  is  no  defence  for  a  subsequent  mortgagee 
that  he  had  no  notice  of  the  right  of  the  vendor  to  daim  the  resolution  of  the 
contract.     Chretien  v.  Richardson  et  al,  6th  Annual 

It  has  been  urged  that  part  of  the  money  borrowed  by  Mis8  Canonge  went  to 
pay  the  price  of  the  property  mortgaged ;  but  there  is  no  satisfactory  evidence 
of  that  fact 

The  Royal  street  property,  although  purchased  before  the  appointment  of 
Judge  Canonge  as  tutor,  belonged  to  him  during  the  tutorship,  and  is,  like  the 
other,  subject  to  the  plaintifi^^  mortgage. 

I  am  of  opinion  that  justice  has  been  done  between  the  parties,  and  that  the 
judgment  ought  to  be  affirmed. 


Succession  of  John  S.  Caldwell. 

In  an  attachment  salt,  if  the  Judgment  does  not  decree  that  the  plaintiff  shall  be  paid  by  privilege  oat 
of  the  proceeds  of  the  property  attached,  It  will  be  regarded  as  an  ordinary  Judgment. 

The  confidential  and  head  clerk  and  manager  of  a  bar-room  and  eating-house,  has  a  prlTllcge  far 
his  wages  on  the  morables  of  the  establishment. 

W.  had  charge  of  the  ten  pin  alleys,  and  received  the  money  paid  at  them  during  the  day,  and  made 
his  returns  when  they  were  closed.  If  this  occupation  did  not  give  him  a  prlrilege  as  an  agent 
under  articles  8158,  8181,  8219  and  8221  of  the  Code,  yet  it  entitles  him  to  be  classed  with  serrants, 
and  as  such  gives  him  a  privilege. 

The  Sheriff  was  sued  for  the  value  of  certain  movables  seised  and  sold  by  him  under  a  number  of  at- 
tachments. In  his  answer,  he  called  on  the  attaching  creditors  to  defend  him  and  asked  that  they 
might  be  made  parties  to  the  suit,  so  that  if  Judgment  was  rendered  against  him,  he  might  have 
Judgment  over  against  them.  All  the  creditors  but  one  appeared  and  Justified  the  seisure.  ITM  : 
that  the  fee  paid  by  the  Sheriff  to  counsel  for  defending  the  attachment,  was  a  olatra  to  be  paid 
by  the  attaching  creditors. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Bef/nolds,  J.     Bon- 
ford  and  Finney ^  for  Foley,     Bayne  &  Magne  and  Koonts  and  Hoffman  A 
Ogdenand  Cohen. 

Bonford  &  Finney  contended  that  "  there  was  no  necessity  to  insert  in  the 
judgment  in  an  attachment  suit  a  clause  affirming,  or  recognizing  the  creditor's 
rights  under  the  attachment,"  and  cited  C.  P.  265,  Tuftsr.  Carradtne,  8,  Aa  480. 
Harmon  v.  FaulJuge^Jih^  etal.,  6  An.  768.  Hohne%  v.  her  Hueband^  9  Rob.  118. 
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Ouitine  v.  ^  Bank  of  Louidana,  10  Rob.  418.  Sergeant  on  Attachment,  p.  20.      flyccsMWH 
Ine9  T.  Sturgu,  12  Metealf,  462.  Datepiyrt  v.  TilUm,  lOMetcalf,  320.  j.B.C^irHX. 

Ecsns,  C.  J.  This  appeal  is  taken  jttom  a  judgment  of  the  Court  of  the 
Fourth  District  of  New  Orleans,  rendered  on  a  tableau  of  distribution  filed  by 
the  curators  of  the  succession. 

J.  8.  Foley ^  one  of  the  appellants,  is  a  creditor  of  the  succession  by  virtue  of 
a  subrogation  to  the  rights  of  •/!  <£  G.  Forbes^  plaintiffs  in  two  certain  suits 
commenced  by  attachment  in  the  Third  District  Court  of  New  Orleans,  against 
Caldwell  as  an  absentee.  One  of  these  judgments,  to  wit :  No.  3805,  for  $1356 
81  ctsw,  was  opposed  by  Henderson  <&  Gaines^  subsequent  attaching  creditors,  on 
tiie  ground  that  no  privilege  had  been  given  to  the  plaintiffs  by  that  judgment 
The  District  Judge  placed  Foley  as  an  ordinary  creditor  on  the  tableau,  without 
any  privilege  or  right  of  priority,  and  from  this  decision  Foley  has  appealed. 

The  judgment  is  in  the  common  form  of  personal  judgments.  It  decrees  that 
the  plaintiff  recover  from  the  defendant  the  sum  of  $1356  81  with  interest  and 
costs,  with  a  stay  of  execution  on  a  portion  until  the  16th  of  July  instant 

We  think  the  usual  practice  in  rendering  judgments  in  attachment  suits,  is  to 
make  provision  for  the  right  of  the  party  on  the  property  attached.  From  this 
practice,  we  think  there  would  be  no  propriety  in  deviating.  The  present  case 
strongly  illustrates  the  reason  and  necessity  of  some  such  provision  in  the  judg- 
ment, inasmuch  as  by  the  Sheriff's  return  to  the  writs  of  attachment,  there  were 
DO  less  than  twenty-two  conflicting  attaching  creditors. 

The  case  of  Harmon  v.  Juge^  6th  Annual  Rep.  768,  referred  to  by  the  counsel 
for  the  appellant,  we  think,  is  in  affirmance  of  this  practice.  In  all  the  judg- 
ments under  review  l^ere,  provision  was  made  in  them  for  satisfaction  out  of 
the  property  attached.  We  find  nothing  in  the  other  cases  referred  to  by  coun- 
sel, which  is  in  conflict  with  this  view  of  the  subject  The  forms  of  judgment 
under  the  attachment  laws  of  other  States  and  the  systems  of  law  which  prevail 
there  and  in  England, — so  different  from  ours  in  the  whole  doctrine  of  privileges 
— afford  no  grounds  for  changing  our  own.  We  think,  therefore,  the  District 
Judge  did  not  err  in  considering  the  appellant  as  an  ordinary  creditor  of  the  suc- 
cesaon,  and  so  decreeing. 

Foley ^  the  appellant,  has  also  objected  to  the  allowance  of  two  privileged  claims, 
those  of  TurnbuU  and  Wooster,  each  of  whom  are  judgment  creditors.  The 
objection  is  against  their  privileges.  The  District  Judge  allowed  the  privileges 
mider  the  articles  3158  and  3181,  3219  and  3221. 

TurnbuU^  it  is  shown  by  the  testimony,  was  the  confidential  and  head  clerk 
and  manager  of  the  establishment  of  the  deceased,  which  consisted  of  a  bar  room 
and  eadng  house  known  as  the  Phoenix  House,  in  St  Charles  street  We  think 
the  priTOege  attached  to  his  wages  as  a  clerk  or  agent  of  that  sort. 

Wooster  had  charge  of  the  ten  pin  alleys,  and  received  the  money  paid  at  them 
during  the  day,  and  made  his  returns  when  they  were  closed.  If  this  occupation 
did  not  give  him  a  privilege  as  an  agent  under  the  articles  cited,  we  are  of  opinion 
that  it  is  included  within  the  class  of  servants  which  is  more  comprehensive  in 
the  sense  of  the  Code,  and  authorizes  the  privilege  allowed. 

John  X.  Lewis  is  also  an  appellant  fi*om  a  disallowance  of  a  claim  of  five  hun- 
dred dollars  for  professional  services,  expended  by  him  in  the  suit  of  Miles  Judson 
against  him  as  Sheriff. 

This  daim  is  presented  in  an  irregular  form,  the  amount  not  being  in  the  hands 
of  the  curator  for  distribution ;  but  as  the  parties  have  joined  issue  and  tried  it 
in  this  form ,  and  have  so  argued  it  in  this  Court,  we  see  no  objection  to  its  being 


44  SUPREME  COURT  OF  LOUISIANA, 


abjudicated  upon,  but  without  receiving  the  countenance  of  this  Court  as  a  pre- 
J.  8.  Caldwell,  cedent  of  practice. 

They  amount  of  five  hundred  dollars  was  paid  by  Mr,  LettU^  who  was  the  Sheriff 
who  made  the  seizm*e  of  the  establishment  of  the  Phoenix  House,  for  professional 
services,  in  defending  the  suit  of  Miles  Judion  against  him,  in  this  Court  and  the 
District  Court.  The  amount  of  this  fee  is  not  disputed,  but  the  right  to  charge 
the  same  to  the  succession  is  disputed. 

This  appellant  offered  in  evidence  the  receipt  for  the  five  hundred  dollars,  the 
proceedings  in  the  case  of  Judnon^  and  the  amount  of  the  nett  proceeds  of  the 
sales  of  the  property  attached,  amounting  to  $4,788  05. 

The  suit  of  Mil^  Judson  in  which  this  expense  of  five  hundred  dollars  was 
incurred,  was  instituted  against  the  Sheriff  for  the  recovery  of  the  liquors,  mov- 
ables and  fixtures  of  the  Phoenix  House,  taken  possession  of  by  him,  or  for  their 
value,  being  the  sum  of  five  thousand  dollars,  and  the  sum  of  one  hundred  dol- 
lars per  day  for  the  time  the  plaintiff  was  kept  out  of  the  property ;  and  also  the 
further  sum  of  five  hundred  dollars  for  the  trespass  and  alleged  seizure,  kc, 
Jvdsan^  the  plaintiff,  claimed  the  property  under  an  act  of  sale  fix>m  Caldtcell, 
made  previous  to  the  seizure.  The  District  Judge  gave  the  plaintiff  the  sum  of 
$4,400,  to  be  paid  out  of  the  proceeds  of  the  property  attached. 

This  Court  reversed  the  judgment  of  the  District  Court,  and  gave  judgment  for 
the  defendants,  and  directed  the  proceeds  to  be  distributed  among  the  creditors, 
under  the  order  of  the  Court  from  which  the  first  suit  of  attachment  emanated. 

When  the  suit  was  at  issue  the  Sheriff  in  his  answer  called  upon  the  attaching 
creditors  to  defend  him,  and  inasmuch  as  the  several  attachments — ^twenty-two 
in  number — ^were  from  the  five  District  Courts  of  New  Orleans,  he  asked  that 
they  might  be  made  parties  to  his  suit,  and  their  rights  upon  the  property  therein 
be  adjudicated  upon,  and  for  judgment  over  against  them  in  the  event  of  the 
plaintiff's  recovering.  The  creditors  with  one  exception  appeared  and  pleaded 
avouching  the  legality  of  the  seizure  by  the  Sheriff,  and  the  responsibility  of  the 
Phoenix  House  movables  to  their  several  attachments. 

The  movables  in  the  meantime  had  been  sold  under  a  consent  of  parties,  and 
it  does  not  appear  that  any  effort  was  made  to  charge  the  Sheriff  personally  with 
damages. 

It  appears  also  that  the  Sheriff  was  one  of  the  appellants  to  this  Court,  and  on 
the  minutes  of  the  15th  of  December,  1851,  his  counsel  was  one  of  those  who 
argued  the  cause,  having  filed  a  brief  for  his  client 

We  think,  under  the  circumstances,  that  the  Sheriff  had  the  right  to  employ 
counsel  at  the  expense  of  the  attaching  creditora,  and  that  they  were  bound  to 
indemnify  him,  having  virtually  made  his  doings  their  own.  It  is  true  they  had 
their  own  attorneys  employed,  and  the  difficulty  arises  from  a  want  of  mutual 
understanding  on  this  point  We  cannot  distinguish  this  case  from  that  of  Stew- 
art V.  Lapsley,  recently  decided  by  this  Court  The  only  difference  between  the 
two  cases  is,  that  in  that  case  the  Sheriff  had  an  indemnity  bond  from  the  seizing 
creditor;  in  this  case  the  creditors  adopt  and  sustiun  the  acts  of  the  Sheriff. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  on  the  tableau 
of  distribution  be  affirmed,  with  the  exception  of  that  part  directing  the  curators 
to  account  for  the  sum  of  five  hundred  dollars  retained  by  John  L.  Le^cis,  hito 
Sheriff  for  counsel  fees  paid  in  the  case  of  Miles  Jttihon,  and  discharging  the 
same,  which  is  reversed,  and  the  said  sum  allowed  to  the  said  John  L.  Lewis,  as 
claimed  by  him,  with  costs,  and  that  the  costs  of  this  appeal  bo  paid  one-half  by 
fbley^  appellant,  and  the  other  by  the  succession. 
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ON  an  appUcatioQ  for  a  rehearing,  the  following  judgment  was  rendered : 
It  is  ordered  that  the  decree  rendered  in  this  case  on  the  10th  of  January  last, 
be  modified  so  as  to  read  as  follows :  It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  judgment  of  the  Court  below  on  the  tableau  of  distribution  be 
afBrmed,  with  the  exception  of  the  part  directing  the  curators  to  account  for  tiie 
ffim  of  five  hundred  dollars  retained  by  John  X.  Lewis,  late  Sheriff^  for  counsel 
fees  paid  in  case  oi  Miles  Judson,  and  disallowing  the  same,  and  the  part  direct- 
ing Z^  Z.  WooBter  to  be  placed  among  the  attaching  creditors,  which  are  reversed ; 
and  that  L.  L.  Woo$Ur  be  paid  his  claim  in  the  rank  recognized  on  the  tableau — 
the  sum  of  two  hundred  and  soventy-four  and  41-00  dollars — and  that  said  J, 
L.  Lewis  be  allowed  five  hundred  dollars,  as  claimed  by  him,  and  costs.  It  is 
farther  ordered  that  the  costs  of  this  appeal  be  paid  one-half  by  FaUy,  appellant, 
and  the  other  half  by  the  succession. 


Hill,  McLean  k  Co.  v.  John  C.  Simpson. 

F&BHN,  Clegg  k  Co    et  al,,    Hamilton,   McKinder  k    Co.    at    al. 

and  Edward  Davenne  et  al. — Intervenors, 

PUiokiff  wHA  to  ^mjmn  cotton  for  cash  on  delivery.  It  wu  delivered  on  the  4th  of  June,  and  the 
jj^ifjw.  b^  their  delivery  of  the  cotton,  gave  the  purchaser  the  ovmenhip  of  it,  and  he  appeared  as 
such,  and  got  credit  on  hid  purchase  accordingly  in  the  market,  without  any  notice,  or  interference  on 
tbe  psrt  of  plaintiffs  on  account  of  their  unpaid  balance,  until  the  9th  following.  The  plaintlUb  had 
tt»  privflege  on  th-it  day  which  could  conflict  with  the  rights  of  intervenors.  By  their  incautious 
deflTeiy  the  plaintifb  enabled  Simpmn  to  do  that  for  which  cotton  is  bought  in  this  market^to  get 
credit  and  specolate  upon  it. 

Whenrrer  tbe  owner  has  parted  with  his  control  over  the  goods,  and  cannot  change  their  destination, 
his  creditors  cannot  attach;  but,  whenever  the  owner  can  seU  and  deliver,  the  creditor  may  seise. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 
Semmes^  for  plaintif&  and  appellants.     Olarie,  for  Prehn  di  Co.,  Intervenors. 
E,  A.  Bradford,  for  McKinder  et  aL,  and  Da/oenne  et  al. 

Eusns,  C.  J.  This  appeal  is  taken  by  the  plaintiffs  from  a  judgment  rendered 
by  the  Fourth  District  Court  of  New  Orleans  against  them,  and  in  favor  of  cer- 
tain intervening  parties,  who  are  the  appellees  in  this  Court 

The  suits  present  a  contest  between  the  plaintiff  as  attaching  creditors  and 
as  vendors,  and  the  intervenors,  as  commission  merchants,  claiming  the  right  to 
hold  a  large  quantity  of  cotton  upon  which  they  have  made  advances. 

On  the  3d  of  June,  1851,  ffill,  McLean  &  Co,,  of  New  Orleans,  sold  to  John 
SUnpeony  819  bales  of  cotton  for  the  price  of  $30,585  72  cash,  payable  on  delivery. 

The  coittMi  was  stored  in  the  Orleans  cotton  press,  but  was  not  delivered  to 
Simpsen  ontQ  the  4th  of  June.  On  the  day  of  the  sale  the  plaintiffs  received 
from  Simpson  $20,000  on  account,  and  on  the  7th  he  gave  them  his  check  on 
BoHb  S  Co.,  bankers,  for  the  balance,  $10,585  72,  which  was  protested  for  non 
payment.  For  the  receiving  of  this  sum,  and  to  enforce  their  privilege  as  ven- 
dors, the  plaintiflk  brought  the  present  suit  on  the  9th  of  June.  Simpson  had 
abflconded ;  the  plaintiflb  caused  to  be  issued  a  writ  of  sequestration  and  writs  of 
attachment  against  his  property.    The  Sheriff  seized  the  819  bales  of  cotton  un- 
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"'"i  co^*^    der  the  writ  of  sequestration,  and  the  writ  of  attachment  was  executed  by  pro- 
V.  cess  of  garnishment  against  the  intervening  parties.     On  the  21st  of  June  a  con- 

fession of  judgment  was  entered  by  Simpson  in  favor  of  the  plaintiffs  for  the  bal- 
ance claimed,  with  privilege  as  vendors  and  as  attaching  creditors.  Previous  to 
this  the  appellees  had  intervened,  and  claimed,  each  for  his  interest,  the  cotton 
sequestered. 

The  District  Judge  was  of  opinion  that  the  case  could  not  be  distinguished 
m  principle  from  that  of  Galhraith  v.  Lee,  reported  in  6th  Annual  Reports,  348, 
and  as  the  property  was,  at  the  time  of  the  service  of  the  writ,  no  longer  in  the 
possession  of  the  buyer,  he  decided  in  favor  of  the  interveners,  and  against  the 
vendor^s  privilege.  He  does  not  appear  to  have  considered  the  attachments  as 
creating  any  impediment  to  the  exercise  of  the  parties*  claim  for  the  cotton  on 
account  of  their  advances.  The  effect  of  these  writs  has  been  urged  in  argu- 
ment in  this  Court  It  will  be  considered  after  the  examination  of  the  plaintiffs* 
claim  to  a  privilege  as  vendors. 

A  very  carefully  prepared  printed  argument  has  been  submitted  by  the 
counsel  for  the  plaintiffs,  and  we  will  consider  the  subject  in  the  order  in  which 
he  has  placed  his  views  before  us. 

It  is  urged  that,  in  order  to  maintain  the  judgment  of  the  District  Court,  the 
interveners  must  establish  two  propositions : 

1st  That,  at  the  time  of  the  seizure  by  the  Sheriff,  they  had  made  specific 
advances  to  Simpson  on  the  cotton  seized.  2d,  that  at  the  time  of  the  seizure, 
they  had  possession  of  the  cotton,  or  that  it  was  under  their  controL 

If  the  advances  were  not  specific,  the  Act  of  1841,  it  is  said,  creates  no  privilege 
for  the  advances,  and  if,  at  the  time  of  the  seizure,  they  had  parted  with  the  poB- 
session  of  the  property,  or  had  lost,  or  forfeited  their  right  to  it,  the  judgment 
restoring  the  possession  to  them  is  erroneous. 

The  parties  to  these  transactions  being  in  perfect  good  faith,  and  there  being 
nothing  in  them  at  all  at  variance  w^ith  the  usual  course  of  business,  either  as  to 
time,  place,  or  circumstance,  under  the  decisions  of  this  court,  there  is  another 
question  which  stands  before  that  of  specific  advances  made  by  the  counsel,  and 
that  is,  whether  at  the  time  of  the  seizure  of  the  cotton,  the  vendors  had  a  privi- 
lege on  it  The  sale  was  made  for  cash  on  delivery ;  it  was  delivered  on  the  4th 
of  June,  and  the  plaintiffs,  by  their  delivery  of  the  cotton,  gave  the  purchaser 
the  ownership  of  it,  and  he  appeared  as  such,  and  got  credit  on  his  piu*chase,  ac- 
cordingly, in  the  market,  without  any  notice  or  interference  on  the  part  of  the 
plaintiffs  on  account  of  their  unpaid  balance  until  the  9th  following.  The  plain- 
tiffs had  no  privilege  on  that  day  which  could  conflict  with  the  rights  of  the  in- 
terveners. By  their  incautious  delivery,  the  plaintiffs  enable  Simpson  to  do 
that  for  which  cotton  is  bought  in  this  market — ^to  get  credit  and  speculate  upon 
it  Fetter  v.  Meld,  1  Annual  Reports,  83.  Galhraith  v.  Lee,  6  Annual  Re- 
ports, 849. 

Having,  therefore,  come  to  the  conclusion  that  the  plaintiffs  had  no  privilege 
on  the  cotton  at  the  time  of  the  seizure,  no  further  enquiry  is  pertinent  on  that 
part  of  the  case,  and  it  remains  to  examine  the  rights  of  the  plaintifis  under  their 
attachments.  The  cotton  was  not  seized  under  the  writs  of  attachment,  but,  it 
is  contended  that  the  garnishment  of  the  interveners  embraces  it,  and  renders 
them  responsible  for  it  to  the  plaintiffs. 

AVe  do  not  consider  that  there  is  any  force  in  the  objection  to  the  validity  of 
the  transactions  of  some  of  the  interveners  concerning  portions  of  this  cotton, 
founded  on  the  fact  that  the  advances  were  made  on  a  promise  to  ship  cotton  to 
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liveqMoli  and  that  before  the  matter  was  closed,  one  parcel  was  substituted  for 
another.  The  undoubted  credit  that  Simpson  had  at  the  time,  the  short  period 
in  which  the  arrangements  were  completed,  and  the  bona  fide  delivery  to  the 
parties  in  furtherance  of  the  obligation  imposed  by  the  advance,  we  think,  place 
them  on  the  same  footing  with  regard  to  those  parcels  of  cotton  as  the  rest  of  the 
parcfaase  of  cotton  stands. 

If  the  lights  of  the  p]ainti£&  as  attaching  creditors,  as  supposed  by  the  coun- 
sely  are  to  be  tested  by  the  Act  of  1841,  which  purports  to  amend  the  article  8214 
of  the  code,  it  will  be  found  that  this  article,  as  to  its  meaning  and  object,  has, 
kn  years,  been  acted  upon  under  a  judicial  interpretation  by  the  Court  in  the  last 
resort. 

The  priyilege  given  by  this  article,  says  the  Supreme  Court,  was  evidently  in- 
tended to  aid  the  interests  of  trade  and  commerce,  and  promote  a  liberal  spirit  as 
to  fiurtors  in  respect  to  advances  to  their  principals.  The  terms  used  in  it  should 
be  understood  and  construed  with  reference  to  mercantile  usages,  &c.  In  giv- 
ing an  opinion  as  to  the  meaning  of  the  word  advances  in  the  article  cited,  the 
Court  says  the  word  not  being  in  any  way  qualified,  we  believe  it  to  be  our 
duty  to  give  it  that  enlarged  sense  which  best  comports  with  the  policy  of  the 
provision  itself  and  the  general  convenience  and  usages  of  trade.  Turpin  v. 
Retfnolds^  14  Louisiana  Rep.  477. 

Under  this  construction  of  the  article  into  which  the  amendatory  Act  necessa- 
rily falls,  we  think  the  privilege  of  the  interveners  could  be  maintained  But  we 
do  not  desire  to  decide  this  case  under  that  article,  but  on  the  ground  where  the 
law  places  it,  as  we  conceive,  and  on  the  rights  of  the  parties  as  they  are  pre- 
sented b J  the  evidence. 

The  &ct  of  the  possession  of  tiie  cotton  by  Simpson^  under  the  sale  from  the 
plaintiflH,  can  hardly  be  seriously  contested  under  the  statement  of  &cts  on  which 
the  azgument  of  their  counsel  is  based.  But,  it  is  contended  that  two  of  the  in- 
lervenors,  Frehn^  CUgg  db  Co.y  and  Datenne^  had  parted  with  the  possession  of 
die  cotton  on  which  they  had  made  advances,  and  thereby  rendered  it  liable  to 
the  plaintifb'  attachment  It  is  conceded  that  these  parties  had,  prior  to  the  at- 
tMhmenta,  received  from  Simpson,  bills  of  lading  for  the  cotton  clauned  by  them, 
and  it  seems,  that  these  parties  pledged  the  bills  of  lading  to  the  house  of  Den- 
fdstoun  S  Co.  and  the  Canal  Bank,  to  secure  certain  bills  of  exchange  drawn  by 
them ;  the  bills  of  lading  to  be  returned  on  satisfactory  acceptance  of  the  bills  of 
exchange.  The  seizure  of  the  cotton  was  made  under  the  writ  of  sequestration 
two  days  after  this  transfer  of  the  bills  of  lading,  and  the  garnishment  was 
served  at  the  same  time,  being  two  days  after  the  parties  had  parted  with  the 
pomcosion  of  the  cotton  in  favor  of  Dennistoun  and  the  Can^il  Bank, 

In  relation  to  this  objection  to  the  possession  of  the  intervenors,  we  only  think 
it  material  to  observe,  that  this  mode  of  transferring  bills  of  lading  as  a  security 
for  the  acceptance  of  bills  drawn  on  the  shipments,  is  not  unusual  in  this  mar- 
ket, and  we  find  nothing  in  the  evidence  which  authorizes  us  to  believe  that  the 
timsf  er  of  tiie  bills  to  the  Dennigtouns,  or  the  Canal  Bank,  was  of  a  tortuous 
character,  in  any  sense — ^that  it  was  done  without  the  consent  of  Simpson,  or 
that  his  bills  of  lading  were  used  in  any  manner  in  which  he  could  object  to  in 
the  usual  course  of  business  in  the  cotton  trade. 

The  rights  of  the  intervenors  as  affected  by  the  plainti£&'  garnishment,  are  not 
an  ci  them  exclusively  dependent  on  the  same  facts,  but  we  consider  them  all 
beyond  its  reach,  and  for  the  sake  of  argument,  will  assume  that  they  are  stand- 
ing in  a  similar  relation  towards  the  plaintiff. 
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^""i  Cb^**^  At  tiie  time  of  the  service  of  the  garnishment  all  the  cotton  w»b  on  shipboard 
except  ninety-two  bales,  for  which  bills  of  lading  had  been  endorsed  and  deliv- 
ered by  Simpson  to  the  intervenors.  The  shipment  was  completed,  the  bills  of 
lading  negotiated,  and  the  property  was  entirely  beyond  the  control  of  its 
owner. 

We  know  of  no  case  in  which  this  Court  has  sanctioned  the  right  of  an  attach- 
ing creditor  to  break  up  a  shipment  under  these  circumstances,  and  destroy  all 
rights  dependent  on  and  created  by  the  bill  of  lading.  We  understand  the  rule 
to  be  that,  when  the  owner  has  parted  with  his  control  over  it,  and  cannot 
change  its  destination,  his  creditors  cannot  attach ;  but,  whenever  the  owner 
can  sell  and  deliver,  the  creditor  may  seize.  Oliter  v.  Lake^  8d  Annual  Rep., 
78.  Blackly  v.  Matlock,,  8d  Annual  Rep.  875.  Hopp  v.  Glorer,  15  Louisi- 
ana Rep.,  464.  UrU  v  Stevenson^  2d  Robinson,  252.  Taylor  v.  Whittemore^ 
id.  100 ;  6th  Robinson  Rep.  266.     Amur  v.  Cockhum,  4  Martin,  N.  S.  668, 

Provision  having  been  made  in  the  judgment  appealed  from  for  any  ultimate 
claims  on  the  proceeds  of  the  shipments,  which  the  plaintiffs  may  substantiate^ 
there  is  no  ground  for  any  change  in  the  judgment 

The  judgment  of  the  District  Court  is,  therefore,  affirmed  with  costs. 


James  Mackot  v,  J.  B.  Holton  &  Co. 

The  usage,  on  the  neglect,  or  reftisal  of  the  bojer  to  oome  In  »  reawnable  time,  after  notice,  and  pay 
for  and  take  the  goods.  Is  for  the  rendor  to  sell  the  same  at  auction,  and  to  hold  the  buyer  reepomi- 
ble  for  any  deficiency  In  the  amount  of  sales. 

It  may  be  true,  under  the  strict  rules  of  pleading  at  Common  Law,  that  a  plaintiff  is  bound  to  affirm 
his  contract  by  bringing  his  action  for  damages  for  the  non-performance  of  It,  or  disaffirm  the  agree- 
ment  ab  4sUUo,  and  bring  his  action  for  money  had  and  received  to  his  use.  Under  our  practice.  If 
defendants  do  not  except  and  force  the  pUOntur  to  make  an  election.  It  is  too  Ute  after  evMenoe  hM 
been  taken  and  trial  had,  to  raise  an  ol^ectlon  of  this  character. 

Facts  that  show  an  Intention  to  rescind  a  contract. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  StrawMdge^  J, 
Mite  <t  GaitheTy  for  plaintiff  and  appellant.     Ogden  &  Dnnoan^  for  defen- 
dants. 

DuKBAB,  J.  This  suit  is  brought  on  the  following  contract:  "  Foster,  ^Ken- 
tucky, December  2,  1860.  An  article  of  agreement  made  and  entered  into 
between  J.  B.  Holton  &  Co,  (composed  of/.  B,  Holton^  Wm,  Pugh  bxA  Joseph 
Taylor)  of  the  first  part,  all  of  Bracken  county,  Kentucky,  and  JcMise  Maekoy^ 
of  Mason  county,  State  aforesaid,  of  the  second  part,  witnesseth:  that  the  aboT6 
named  /.  B.  Molten  S  Co,  have  this  day  sold  unto  the  above  named  Ja4.  Mae^ 
hoy,  their  entire  purchase  of  tobacco,  supposed  to  be  two  hundred  and  fifty 
thousand  pounds  of  leaf  tabacco,  more  or  less ;  Maekoy  to  receive  the  tobacco 
prized  in  the  hogshead,  MoUon  to  receive  the  tobacco  and  prize  it  The  tobacco 
to  be  in  good  merchantable  order  and  in  good  prizing  ofder.  Maekoy  has  the 
privilege  of  rejecting  ten  hogsheads  of  the  entire  purchase  only,  and  this  he  is 
to  have  also,  if  they  can  agree  on  the  price  of  it  And  he,  Maekoy^  is  to  pay 
the  sum  of  eight  dollars  per  hundred  pounds  for  all  the  tobacco  so  received,  to 
pay  five  hundred  dollars  down,  in  the  following  manner:  Two  hundred  and 
eighty  dollars  in  hand,  the  receipt  of  which  is  hereby  acknowledged,  and  give 
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lug  iodividiuJ  note,  dae  on  the  25th  December,  instant,  for  the  sum  of  two  uuu-  Maokot 
dred  and  twenty  doUars.  It  is  expreaslj  understood  that  this  five  hundred  dol- 
lan,  sajr,  $280  cash,  and  $230  in  his  note,  is  given  to  bind  the  trade,  and  is 
forfeited  on  the  part  of  said  Maekoffy  should  he  not  comply  with  the  stipulaticnas 
ftOowing,  which  are  as  follows:  Maehoy  is  to  furnish  the  funds  at  the  rate  of 
e%fat  doXUn  per  hundred  ioJ.R  HoUan  db  Co.^  as  iast  as  it  is  needed,  to  pay 
the  £uineni  as  the  tobacco  ocMnes  in,  besides  the  five  hundred  which  has  been 
mentioned  before,  in  case  he  complies  with  the  contract,  then  the  five  hun^ 
dred  doUars  to  be  placed  to  his,  Maek&y\  credit,  as  so  nmch  paid  on  the  pur- 
chase, Ac*' 

The  plaintiff  alleges  that  he  has  paid  to  the  defendants,  in  part  performance  of 
this  contract,  serenteen  hundred  and  sixty-five  dollars,  that  he  has  always  been 
ready  and  willing  to  perform  his  part  of  said  agreement,  but  that  the  defen- 
dants hare  fiuled  and  refused  to  deliver  the  tobacco,  when  amicably  thereunto 
requested,  and  moreover,  in  order  to  defiraud  him  of  his  just  rights,  had  shipped 
the  tobacco  to  the  city  of  New  Orleans.  He  seeks  to  recover  both  the  damages 
which  he  has  sustained  from  the  failure  of  the  defendants  to  deliver  the  tobacco, 
in  conformity  with  the  contract,  and  the  moneys  he  has  paid  them. 

The  defendants  in  their  answer,  admit  the  contract^  as  set  forth  in  plaindflTs 
petition,  and  the  payments  to  them  of  the  sums  of  money  mentioned  therein, 
but  all^e  that  tiie  plaintiff  failed  to  furnish  them  with  necessary  fhnds  to  pay 
fbr  the  tobacco,  as  it  was  brought  in  by  the  farmers,  as  he  was  bound  to  do; 
that  they  delivered  to  the  plaintifi^  in  part  compliance  with  their  contract,  five 
bogheads  of  tobacco  on  the  16th  January,  1860,  and  that  afterwards,  when 
the  tobacco  came  in  very  fast  upon  them,  the  money  aforesaid,  that  had  been 
paid  to  them  by  plaintiff,  was  quickly  exhausted;  that  they  notified  him  of 
the  ftct,  and  required  and  urged  him  again  and  again,  to  furnish  them  with 
more  money,  which  he  utterly  fiiiled  and  neglected  to  do.  In  consequence  of 
which  de&uK  on  the  part  of  the  pUintiff,  they,  the  defendants,  were  compelled 
to  raise  the  money  themselves  to  pay  for  the  tobacco,  and  to  ship  it  on  their  own 
aeeoont  to  thdr  fiustors  in  New  Orleans,  Schultz  <t  Hodden^  and  Beatty^  Leg- 
g§U  S  Co.  The  defendants  plead  in  reconvention,  allege  that  they  have  su»- 
tuned  damages  from  the  default  of  the  plaintiff  to  the  amount  of  five  thousand 
doQars,  and  that  they  have  further  the  right  to  retain  the  five  hundered  dollars, 
die  forfeit,  or  penalty  incurred  by  plamtiff  for  his  non-compliance  with  his  con- 
tiact 

The  plamtiff  commenced  this  suit  by  attaching  the  tobacco  in  the  hands  of 
tike  befarementicmed  fiustors  in  this  city,  who,  also  intervened,  claiming  a  privi- 
lege upon  the  proceeds  of  the  tobacco  for  advances  made  by  them.  The  Dis- 
trict Judge  decided  in  their  favor,  to  the  extent  of  their  advances,  from  which 
portion  of  the  judgment  no  appeal  has  been  taken.  The  case  is  therefore  dis- 
embairaflaed  of  any  inquiry  relative  to  the  chums  of  the  intervenors,  and  is  to 
be  decided  by  us  solely  upon  the  controversy  between  the  original  parties. 

We  agree  with  the  District  Judge,  in  the  opinion,  that  it  is  shown  by  the  evi- 
dence, that  the  plaintiff  after  having  paid  seventeen  hundred  and  sixty-five 
doUars,  and  received  five  hogsheads  of  tobacco,  failed  to  comply  with  his  con- 
tract in  furnishing  tiie  funds  which  he  was  bound  to  provide  the  defendants 
with,  for  the  purpose  of  making  payments  to  the  farmers  for  their  tobacco,  as  it 
(  ddivered  by  them  to  the  defendants.  It  is  also  shown  that  the  defendants 
I  put  to  much  inconvenience  and  expense  in  having  to  raise  the  money  them- 
sdvcs.  But  we  think  it  is  likewise  clearly  established,  that  on  the  default  of 
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Mackot  the  plaintiff  to  furnish  the  necessary  funds  for  the  payment  to  be  made  for 
HouKw.  the  tobacco,  that  the  defendants  elected  to  rescind  the  contract,  and  consider  it 
forfeited  by  shipping  the  tobacco  on  their  own  account  to  New  Orleans,  a  dis- 
tant market,  with  the  view  of  making  a  handsome  speculation  thereby.  One  of 
the  witnesses  says :  *^  that  he  saw  Jes^e  B.  Holtcn  on  his  way  down  from  May»- 
ville,  and  in  conversation  with  him  on  that  day,  he  told  me  that  James  Mack&y 
had  forfeited  his  contract,  and  he  thought  he  would  make  more  money  than  if 
he,  Mackoy^  had  complied  with  his  contract;  this  conversation  took  place  a  few- 
days  after  the  contract  was  claimed  to  be  broken,  at  which  time  the  prospects 
of  tobacco  were  very  promising/'  The  usage,  on  the  neglect  or  refusal  of  the 
buyer  to  come  in  a  reasonable  time,  after  notice,  and  pay  for  and  take  the  goods^ 
is  for  the  vendor  to  sell  the  same  at  auction,  and  to  hold  the  buyer  responsible 
for  the  deficiency  in  the  amount  of  sales.  2  Rents  Com.  604.  There  is  no 
usage  or  authority,  with  which  we  are  acquainted,  that  authorises  the  vendor 
under  such  circumstances  to  ship  the  goods  to  a  distant  market  for  sale,  and 
then  charge  the  vendee  with  the  difference  in  price.  We  do  not  understand 
the  case  of  Applegate  v.  Hogan^  9th  B.  Monroe's  Reports,  to  which  we  have 
been  referred  by  defendants'  counsel,  as  maintaining  any  such  doctrine.  The 
conduct  of  the  defendants  can  be  viewed  in  no  other  light  than  aa^a  relinquish- 
ment  of  the  contract,  and  if  the  contract  be  considered  as  rescinded,  the  buyer 
has  a  right  to  recover  back  the  money  paid.  Raymond  et  aL  v.  Beamard^  12 
Johnson,  274.  Oillet  v.  Mayna/rd^  6  Johnson,  87.  The  same  authority  says, 
that  if  the  contract  is  rescinded  in  part,  it  must  be  in  toto;  and  the  plaintiff^B 
right  to  recover  back  the  money  paid,  is  undeniable.  Believing,  however,  as 
we  do,  that  the  plaintiff  was  first  in  default  in  not  furnishing  to  the  defendants, 
the  necessary  funds  to  pay  for  the  tobacco,  in  conformity  to  his  contract;  we  do 
not  consider  that  he  is  entitled  ex  osquo  et  bono  to  recover  from  them  the  forfeit, 
or  penalty  of  five  hundred  dollars. 

It  is,  however,  contended  by  the  counsel  of  the  defendants,  that  the  plaintiff 
in  his  petition  has  set  up  contrary,  or  inconsistent  causes  of  action;  that  he  was 
bound  to  afiSrm  the  contract,  by  bringing  his  action  for  damages  for  the  non- 
performance of  it,  or  he  should  have  elected  to  disaffirm  the  agreement  ah  initio^ 
and  brought  his  action  for  money  had  and  received  to  his  use.  Sugden's  Law 
of  Vendors,  173-4. 

This  may  be  true,  under  the  strict  rules  of  special  pleading  at  Common  Law, 
but  not  under  our  more  liberal  system.  Before  the  adoption  of  the  Code  of 
Practice  in  the  case  of  Kenny  et  al.  v.  Dow^  10th  Martin,  601,  it  was  held  that 
after  evidence  had  been  taken  and  trial  had  such  a  defect  was  cured.  This  rule, 
reasonable  in  itself,  has  not  been  changed  by  our  Code  of  Practice,  arts.  149, 
152.  The  defendants  might  have  filed  an  exception  and  forced  the  plaintiff  to 
make  an  election,  but  not  having  done  so  in  the  proper  time,  it  ia  now  too  late. 

The  same  objection  might  be  made  to  the  defendants' answer  an  reconvention.. 
In  that,  they  daim  the  penalty  and  sue  for  a  breach  of  covenant;  to  which,  in 
like  manner,  no  exception  was  taken.     Chitty  on  Contracts,  868. 

Under  our  equitable  system  of  pleading,  we  are  enabled  to  do  substantial 
justice  between  the  parties  without  being  driven  to  the  necessity  of  dismissing 
both  their  claims. 

After  crediting  the  defendants  with  four  hundred  and  twenty-four  dollars,  the 
value  of  five  hogsheads  of  tobacco  delivered  to  plaintiff,  and  allowing  them  to 
retain  the  five  hundred  dollars  forfeit  or  penalty,  tlicre  will  be  a  balance  due 
to  plaintiff  of  eight  hundred  and  forty-one  dollars. 
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It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District  Court       Mimor 
be  aroidfid  and  reversed,  and  there  be  judgment  for  the  plaintiff  against  the       Holioii. 
defendants  in  $olido^  for  the  sum  of  eight  hundred  and  forty-one  dollars,  with 
fire  per  cent  per  annum  interest  from  judicial  demand,  to  wit:  the  27th  of 
March,  1851,  with  costs  in  both  Courts. 


8     M 

ThOHAB  J.    CoOLET   AND   SiDNEY   A.   LaCOSTC   V.    CeCILE,   f.   W.   C.  8      51 

O    606 

1ft  often  oocnn  that  the  valuable  aervicea  of  coansel  enure  to  the  benefit  of  others  than  those  who  have  1  61 
eofiloTtBd  them.  Large  intereets  often  include  anutU  onei  in  matter*  of  litigation.  For  fuch  aervieea  W^J^ 
mmif  1  cannot  recover  against  parties  who  did  not  employ  them.  [  o       51I 

APPEAL  from  the  District  Court  of  the  Ninth  Judicial  District,  parish  of    ' ' 
Point  Couple.   Plaintifi&  in  pro,  per,   Protosty  and  Roy,  for  defendant  and 
appdlant. 

Ersns,  C.  J.  (Slidell,  J.  dissenting.)  This  suit  is  instituted  to  recover  the 
amount  of  a  fee  for  professional  services,  rendered  the  defendants  by  the  plain- 
tifis,  as  attorneys  and  counsellors  at  law,  in  the  case  of  Marcel  in  Mayer  et  al.  v. 
Virffini^  Em^auity  vide  7  Ann.  Rep.  The  services  were  rendered  in  sustaining 
the  will  of  Mr.  Simon  Pordhe.  The  amount  claimed  was  five  hundred  dollars; 
the  plaintiff  recovered  the  sum  of  three  hundred  and  fifty  dollars,  and  the 
defendant  has  appealed. 

The  succession,  which  was  secured  to  the  universal  legatee  by  the  services  of 
the  plaintiff,  was  valuable,  and  it  is  certain  that,  in  maintaining  the  interests  of 
their  principal  client,  the  defendent  had  the  benefit  of  them.  Her  interest, 
however,  was  small  comparatively,  and  was  concurrent  with  that  of  the  universal 
legatee  in  that  suit  She  had  no  separate  interest  to  be  defended,  because  if  her 
legacy  failed,  it  would  have  eniu^  to  the  benefit  of  the  principal  defendent,  the 
miiversal  legatee,  and  we  so  decided. 

The  present  defendant  was  made  a  party  defendant  in  the  suit,  and  the  plain- 
tiflb  filed  her  answer  as  well  as  that  of  the  principal  defendant 

It  is  denied  that  the  defendant  ever  employed  the  plaintiff,  and,  it  is  contend- 
ed by  the  plaintiff,  that  the  fact  is  established  by  two  circumstances:  one  is  the 
signature  of  the  defendant  to  a  release  in  favor  of  a  witness  which  was  in  the 
handwritmg  of  one  of  the  plaintifk  We  find,  on  examining  the  copy  of  the 
release,  that  it  does  not  bear  the  signature  of  the  defendant;  it  has  a  mark  (X) 
which  may  have  been  intended  for  it  There  is  no  explanation  of  the  circum- 
stances under  which  this  mafk  was  appended  to  the  release,  nor  of  the  under- 
standing of  the  party  as  to  its  purposes,  and  the  uses  to  which  it  was  to  be 
appfiedL  And  we  think  that  such  an  explanation  ought  to  have  been  given,  in 
order  to  bind  the  defendant  by  it  to  the  extent  contended  for  by  the  plaintiffs. 
But  this  shows  the  defendant  was  unable  to  write  her  name,  and  it  would  be 
obvioudy  unjust  to  hold  a  person  of  this  condition  to  the  same  knowledge  and 
consequences  which  an  act  of  this  kind  on  the  part  of  business  persons  would 
imply. 

The  other  circumstance,  relied  upon  to  prove  the  plaintiffis*  employment  by 
the  defendant,  is  their  possession  of  the  copy  of  the  petition  and  citation  served 
on  tiie  defendant    In  considering  the  object  of  thin  9\\M  we  must  again  refer  to 
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<^2JJJ^^  the  conditioD  of  the  defendant,  as  to  all  legal  matters,  one  of  absolute  depend- 
«.  ence.    The  possession  of  these  papers,  it  is  plain,  proves  nothing  except  the 

fact  The  plaintiffs  were  employed  by  those  entrusted  with  the  business  of  the 
universal  legatee,  and  as  no  communication  is  proved  to  have  taken  pUce  be- 
tween them  and  the  defendant  before  the  trial,  the  case  rests  upon  the  weight 
to  be  attached  to  the  release. 

It  often  occurs  that  the  valuable  services  of  counsel  inure  to  the  benefit  of 
others  than  those  who  have  employed  them.  Lai^ge  interests  often  include  small 
ones  in  matters  of  litigation.  As  we  said  in  the  case  of  BohUum  v.  Delachauei 
6th  Annual  Reports,  481,  for  such  services  counsel  cannot  recover  against  partieB 
who  have  not  employed  them. 

Our  impression  is  that  it  became  the  duty  of  the  universal  legatee,  the  testa- 
mentary executor  having  died,  to  sustain  and  execute  the  wxlL  The  plaintiffs 
maintained  in  their  argument  that  the  heirs  had  no  right  to  impugn  the  rights  of 
the  defendant  as  long  as  the  will  stood  unimpeached,  inasmuch  as  they  were 
without  interest  in  respect  to  them.  It  is  plain  that  the  main  defence  covered 
the  rights  of  the  defendant,  and  the  will  being  in  operation,  her  only  conflict 
was  with  their  client,  the  universal  legatee. 

The  appearance  of  the  plaintifis  under  ordinary  circumstances  would  have 
been  evidence  of  their  employment;  but  in  the  present  esse  the  plaintifis  repre- 
sented the  main  and  controlBng  interest  to  be  defended  in  another's  right.  The 
defendant's  interest  was  small,  and  she  was  merely  a  nominal  party  in  the  suit 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgment 
rendered  for  the  defendapt,  with  costs  in  both  Courts. 


State  v.  Jean  Geze. 

InfomuiUon  for  lellfng  Bplrituow  llfnon  to  darei  wlthoat  oonMnt  of  lUMtori,  Ae.  Eldd  .*  If  IIm  owner 
of  the  ■IftYO,  or  penon  havinf  him  la  charge,  eent  the  elaTe  to  buy,  or  receive  the  ■piritnooe  liquor 
from  the  defendant,  for  the  purpoee  of  inducing  the  defendant  to  commit  the  offence  charged  In  the 
information—then  the  act  committed  was  done  with  the  aaeent  of  the  owner,  or  penon  haying  the 
slave  In  charge— and  the  material  Ingredient  of  the  oflbnce  la  wanting. 

APPEAL  from  the  District  Court,  Fourth  District,  Parish  of  Ascension.  J)^f' 
fely  J.    Attorney  General,  for  the  State.    IlUley,  for  defendant. 

DuNBAB,  J.  This  is  a  prosecution,  by  information  against  defendant,  for  un- 
lawfully selling  spirituous  and  intoxicating  liquors  to  a  slave,  without  the  consent 
and  authorization  of  his  master,  or  person  having  charge  of  said  slave.  The  de- 
fendant was  tried  and  found  guilty  by  a  jury,  and  condemned  by  the  Court  to  a 
fine  of  five  hundred  dollars,  with  the  costs  of  prosecution,  and  imprisonment  for 
thirty  days,  unless  the  fine  and  costs  were  paid. 

Upon  the  trial  of  this  case,  the  counsel  of  the  defendant  moved  the  Court  to 
instruct  the  Jury,  if  they  should  be  of  opinion,  from  the  testimony  adduced,  that 
the  owner  of  the  slave,  or  the  person  having  chai^ge  of  him,  sent  the  slave  to  buy, 
or  receive  the  spirituous  liquors  from  the  accused,  for  the  purpose  of  entrapping 
him  and  inducing  him  to  commit  the  act  charged,  that  the  act  so  committed  being 
done  with  the  knowledge  and  assent  of  the  owner,  or  person  having  charge  of 
the  slave,  the  material  ingredient  of  the  offonce  would  be  wanting,  and  that  in 
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mch  GiM  no  affoooe  was  oommitted,  as  charged.    The  Court  having  refused  to        ^^^ 
charge,  as  thus  requested,  the  defendant  took  his  bill  of  exceptions.  Oecb. 

We  are  well  aware  of  the  sdicitude  which  has  been  exhibited  by  our  Legisla- 
ture finr  a  long  series  of  years,  in  the  passage  of  numerous  Acts  to  prohibit  the 
BeQfaig  of  intoxicating  liquors  to  slaves,  and  have  considered  the  subject  with 
eveiy  disposition,  if  possible,  to  construe  the  Statute  of  1882,  under  which  the 
infiMrmatkm  in  this  case  has  been  framed,  so  as  to  advance  the  remedy  and  sup- 
press the  mischief;  but  we  have  been  unable  to  agree  with  the  District  Judge  in 
his  relbsal  to  charge  the  Jury  as  requested. 

Hie  Act  of  1882,  with  the  several  amendments  thereto,  imposes  a  fine  *'  upon 
any  person  who  shall  give,  sell  or  deliver,  or  cause  to  be  sold,  &c.,  to  the  slave  of 
any  other  person,  without  the  consent  and  authorization  of  the  master  or  owner, 
or  person  having  chaige  of  such  slave,  any  spirituous  or  intoxicating  liquors, 
kc"^  Revised  Statute  p.  555.  It  is  clear  that  the  material  ingredient  in  the 
offence  under  this  Statute  is  ^*  the  giving,  selling,  &c.,  without  the  content  and 
autkoruation  of  the  owner,  or  person  having  charge  of  such  slave."  If  then 
the  owner  or  person  having  charge  of  the  slave  sent  him  to  the  defendant  for  the 
purpose  of  inducing  him  to  sell  or  give  the  spirituous  liquors  to  the  slave,  with 
what  propriety  can  it  be  said  that  the  spirituous  liquors  were  given  or  sold  with- 
out the  consent  of  the  owner  or  person  having  charge  of  the  slave? 

It  has  however  been  contended  by  the  Attorney  General^  that  the  Act  of  June 
7, 1806,  imposes  a  fine  upon  any  person  who  shall  sell  intoxicating  liquor  to  a 
slave  without  a  permission  in  icriting  from  the  master.  Bullard  and  Curry's 
Digest,  51.  This  is  very  true ;  but  the  defendant  has  not  been  informed  against 
under  that  Statute,  and  if  he  had  been,  the  fine  imposed  by  it  would  not  have 
been  sufficient  to  give  this  Court  jurisdiction.  Unfortunately  perhaps  for  the 
good  of  the  community,  this  wise  provision  of  the  Act  of  1806,  requiring  the  per- 
ndasion  of  the  master  in  writing,  has  been  omitted  in  the  Act  of  1882,  under 
which  the  defendant  is  now  prosecuted.  This  case  bears  a  striking  analogy  to 
tiiat  of  larceny.  One  of  the  material  ingredients  in  the  offence  of  larceny  is,  that 
the  taking  of  the  goods  should  be  without  the  consent  of  the  owner ^  inmito  domino. 
In  Eggington's  case,  reported  in  Russell  on  Crimes,  2  vol.  105,  this  material 
ingredient  in  the  offence  of  larceny  underwent  gr^t  consideration,  as  the  author 
tells  us.  The  prisoners  having  been  convicted,  the  case  was  argued  before  the 
twelve  judges,  a  miyority  of  whom  held  that  the  prisoners  were  guilty  of  the 
hsctnj  under  the  following  circumstances.  It  appeared  that  the  prisoners, 
inieDding  to  rob  a  manu&ctory  at  Soho,  near  Birmingham,  of  which  Mr.  Boulton 
was  the  principal  proprietor,  applied  to  a  man  named  Phillips^  who  was  em- 
ployed as  servant  and  watchman  to  the  manu&ctory,  to  assist  them  in  the 
robbery.  Phillips  assented  to  their  proposal,  but'immediately  gave  information 
to  Mr.  Boulton,  who  told  him  to  carry  on  the  business,  with  a  view  to  the  de- 
tection of  the  thieves,  which  the  servant  accordingly  did.'  The  conviction  of  the 
prisoners  was  founded  upon  the  consideration  that  althougl)  Mr.  Boulton  had 
permitted  or  suffered  the  meditated  offence  to  be  committed,  he  had  not  done 
anythhig  originally  to  induce  it;  that  his  object  being  to  detect  the  prisoners, 
he  only  gave  them  a  greater  facility  to  commit  the  larceny  than  they  otherwise 
Bugfat  have  had;  and  that  this  could  no  more  be  considered  as  an  assent  than  if 
a  man,  knowing  of  the  intent  of  thieves  to  break  into  his  house,  were  not  to 
secure  it  with  the  usual  number  of  bolts.  From  this  report  of  the  case  it  is  to 
be  inferred  that  if  Mr.  Boulton  had  done  anything  originally  to  induce  the  com- 
nisBion  of  the  theft,  the  prisoners  would  have  been  acquitted.    So  we  think,  if 
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^^^  the  owner  of  the  slave,  or  the  person  having  him  in  charge,  sent  the  slave  to  buy 
Oeei.  Qr  receive  the  spirituous  liquors  from  the  defendant,  for  the  purpose  of  induing 
him  to  commit  the  offence  charged  in  the  information,  that  the  act  so  committed 
being  done  with  the  assent  of  the  owner  or  person  having  charge  of  the  slave, 
the  material  ingredient  of  the  offence  would  be  wanting,  and  that  in  such  case 
no  offence  was  committed,  as  charged. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court  be  avoided  and 
reversed,  that  a  new  trial  be  awarded  the  defendant,  with  instructions  to  the 
DistrictJudge  to  charge  the  Juiy  in  conformity  to  the  principles  of  this  opinion 
and  decree. 


Sebastian  Hiriat  v.  Harriet  Hildreth,  widow,  &c. 

Where  tanie  hu  not  been  Joined  before  the  death  of  the  original  pUintUT,  no  Judgment  can  be  had  be- 
fore notice  to  the  defendant  of  the  revlTal  of  the  suit. 

APPEAL  from  the  District  Court,  Sixth  District,  Parish  of  Iberville.  Sohert^ 
»on,  J.     EdwardSy  for  plaintiff.     Ldbaum^  for  defendant  and  appellant 

Dunbar,  J.  The  plaintiff  in  this  suit  died  after  service  of  citation  on  defend- 
ant, but  before  issue  joined. 

On  the  6th  September,  1852,  on  motion  of  W,  R  Bdwards,  counsel  for  plain- 
tiff, it  was  ordered  by  the  District  Judge,  that  the  cause  be  transferred  from  the 
dead  to  the  trial  docket ;  and  the  said  counsel  having  suggested  the  death  of 
Sebastian  Hiriat^  and  filed  letters  of  administration  to  Paul  LouuHiriaty  it  was 
ordered  that  the  said  Paul  Hiriaty  administrator,  be  made  a  party  to  the  suit. 
There  does  not  appear  to  have  been  any  service  of  this  order  of  revival  upon  the 
defendant  or  her  attorney,  and  the  plaintiff^s  counsel  on  the  next  day  obtained 
from  the  Court  a  judgment  by  default  against  her,  which  was  made  final  a  few 
days  thereafter,  without  any  appearance  or  defence  on  behalf  of  the  defendant* 

On  the  same  day,  however,  on  which  the  judgment  was  made  final  against  her, 
the  defendant  came  into  Court  with  her  counsel  and  moved  for  a  new  trial,  upon 
the  ground  that  both  the  judgment  by  default  and  final  judgment  against  her 
were  irregular  and  illegal.  The  District  Judge  overruled  this  motion,  and  the 
defendant  has  appealed. 

We  think  the  District  Judge  erred.  If  there  had  been  a  eonUstatio  litis  before 
the  death  of  the  original  plaintiff,  the  proceedings  would  have  been  regular,  but 
not  otherwise.  Carlisle  v.  HoldsMpy  15th  La.  376.  Where  there  has  been  no 
issue  joined  before  the  death  of  the  original  plaintiff,  the  defendant  should  be 
notified  of  the  revival    LiequsVs  Heirs  v.  Pierce^  5th  La.  868. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed,  and  the  case  remanded  for  further  proceedings — ^the  costs 
of  this  appeal  to  be  paid  by  the  appellee. 
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WlI<HELMUS  BOGAST    V,    JeaN  BtE.  RlLS. 

Aa  action  for  tbe  reoorery  of  land  will  not  iMir  the  plaintiff  from  suing  oat  an  injunction  againat  de- 
Ikodant^ooBBrntting  waste,  nor  deprire  him  of  his  right  to  sequester  timber  cut  from  the  land. 

APPEAL  from  the  District  Court,  Sixth  District,  Parish  of  Iberville.    Burh, 
J.    Edwvrd*^  for  pl&intiff  and  appellant     Talbot,  for  defendant 

DusBAjB,  J.  A  petitory  action  for  the  recovery  of  a  tract  of  land  acljacent  to 
the  Mississippi,  was  instituted  in  1846,  by  one  Blanks  against  one  Marionneaux 
and  others^  All  the  defendants  in  that  action  except  Marionneaux,  adjusted 
thdr  dijficalties  with  the  plaintiff  so  that  the  suit  exists  really  only  between 
tfaeoDL  That  suit  is  still  pending  in  the  same  court  from  whence  the  present 
^peal  has  been  taken.  In  1850,  Blanks  and  Marionneaux  sold  their  respective 
daims  to  the  present  plaintiff  and  defendant  This  action,  instituted  in  1852,  was 
for  the  purpose  of  enjoining  the  defendant,  RiU,  from  committing  waste  on  the 
land  in  oontroversy  during  the  pendency  of  the  suit,  and  obtaining  a  sequestra- 
tion fA  some  timber  that  defendant  had  already  cut  down  thereon,  and  was 
aboat  to  carry  off  The  injunction  and  sequestration  issued  agreeably  to  the 
prayer  of  die  petitioner,  who  in  his  petition  makes  especial  reference  to  the 
pending  suit  between  Blanks  and  Marionneaux,  The  defendant,  Rils,  excepted 
toansweriDg  the  plaintiff^s  petition,  and  prayed  that  it  might  be  dismissed,  **as 
another  suit  for  the  same  cause  of  action  was  pending."  The  District  Judge 
sustained  the  exception,  from  which  opinion  the  present  appeal  has  been  taken. 

It  will  simplify  this  case  to  condder  it  as  one  between  the  original  contestants, 
Blakkg  and  Marionnea/ux,  and  in  doing  so,  (which  is  most  favorable  to  the  de- 
faidant,)  we  are  of  the  opinion  that,  during  the  pendency  of  the  suit,  plaintiff  had 
aright  to  the  conservatory  remedies  asked  for;  indeed,  from  the  nature  of  the 
seqoestration  it  could  only  arise  during  the  pendency  of  the  suit  It  is  not,  strictiy 
T»«^»g.  a  new  action ;  rather  a  branch  of  the  old,  and  ought  to  have  been 
cnmalated  with  it  The  class  of  exception  which  prohibits  two  suits  being  brought 
before  different  tribunals  for  the  same  cause  of  action,  the  parties  being  the 
sune,  (see  C.  P.  art  835,  sec.  2,)  was  obviously  framed  to  shield  defend- 
ants from  the  harassing  effects  of  a  multiplicity  of  suits  before  different  tribunals, 
for  the  same  cause  of  action,  by  the  same  plaintififo.  But  we  cannot  understand 
it  to  mean  that  a  party  is  precluded  from  filing  an  additional,  or  supplemental 
petition,  necessary,  as  in  this  case,  for  the  preservation  of  what  he  may  deem  his 
ri^itB,  during  the  pendency  of  the  original  action,  and  to  which  he  is  forced  by 
the  act  of  the  defendant  himself.  The  petition  in  the  present  case,  to  be  sure,  does 
not  pray  that  it  may  be  cumulated  with  the  prior  suit ;  but  that,  we  consider,  does 
not  impair  the  right  of  the  plaintiff  to  have  the  conservatory  order  granted,  and 
damages  aDowed.  Upon  due  proof  the  Court  might,  ex  officio,  have  ordered  the 
tiro  to  be  cumulated,  according  as  it  might  have  served  to  the  despatch  of 
bosinesB,  without  prejudice  to  the  interests  of  the  parties  litigant,  and  we  shall 
leave  that  to  its  discretion. 

It  is  therdbre  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
Court  be  annulled,  avoided  and  reversed ;  the  exception  filed  by  defendant  be 
orennled,  and  the  cause  remanded  for  further  proceedings — according  to  law, 
the  appeUee  paying  costs  of  the  appeal 
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Charles  Morgan,  AdmiDistrator,  v.  Jacob  Coffman. 

In  the  caae  (tf  Oqfman  r.  WUUatna,  on  a  sale,  Creaup  m  principal  and  Mifrgam,  (deoeaMd)  at  nretj, 
gave  a  twelve  numths'  bond  for  the  price  of  the  property.  On  the  19th  of  July,  1840,  the  Sheriff  had 
an  execution  on  the  bond,  against  Ormup  and  Jforffan,  and  was  about  to  levy,  when,  on  the  aaoM 
day,  Bitdaon,  the  attorney  at  law  of  Oof&nan,  and  the  Sheriff  meeting  CrMup,  Sudttm  diracted  tbe 
Sheriir  to  return  the  execution,  and  took  Owuj?'*  draft  on  ^<9A>iom,JM«uo»  db  Oo^  of  New  Oileau, 
payable  to  Budaon^t  order,  on  the  Ist  of  the  following  Noyember.  Buduim  endorsed  the  diait 
"without  recourse,"  and  forwarded  it  to  C^z^fowm,  who  kept  it  **a  long  time."  The  draft  was  neither 
accepted  nor  paid  by  F.y  J.  A  Cb.,  in  whose  hands  Oratup  had  no  ftuids.  BOd :  It  Oogkntm  did  not 
approve  of  Uvdaonfa  arrangement,  he  should  have  ordered  a  new  execution  and  returned  0rmmg^9 
draft.    His  long  acquiescence  discharged  the  surety. 

APPEAL  from  the  District  Courts  Ninth  District^  Parish  of  Point  Coup6e, 
Farrar^  J.    LacosUy  for  plaintiff.    Hatliff,  for  defendant  and  appellant 

Plaintirs  counsel  dted :  5  Ann.  222 ;  11  Rob.  33 ;  10  Rob.  412 ;  4  Rob.  276. 

Defendants  counsel  contended  that  there  was  no  such  granting  of  time  as 
impaired  the  remedies  of  the  surety  against  the  principal,  and  cited  Buchner  y. 
Watt,  19  L.  R.  211 ;  State  Bank  v.  HarraUon,  2  Ann.  466 ;  Perkins  t.  Bank  qf 
Louuiana,  5  A.  225, 16  L.  R.  133. 

Dunbar,  J.  This  is  an  injunction  sued  out  by  the  administrator  of  CharU9 
Morgan^  deceased,  to  restrain  the  defendant  from  proceeding  upon  an  ezecutioQ 
issued  on  a  tweWe  months*  bond  given  in  the  case  of  Coffman  y.  Williams,  by 
John  V,  Cresup,  as  principal,  and  Charles  Morgan,  deceased,  as  surety.  The 
plaintiff  allies  that  the  surety  has  been  released  by  the  giving  of  time  to 
Cresup,  the  principal,  by  Coffman,  without  the  consent  of  the  surety.  The 
District  Judge  made  the  injunction  perpetual,  and  the  defendant  has  appealed. 

It  appears  from  the  evidence  of  the  Sheriff  of  the  Parish  of  Pointe  Coap^ 
that,  on  the  19th  of  July,  1849,  he  had  in  his  hands  an  execution  isBoed  on  the 
above  twelve  months'  bond,  against  Cresnp  and  his  sureties,  and  on  the  same 
day,  he  was  about  to  levy  the  said  execution,  in  company  with  H.  C.  Hudson^ 
the  attomey-at-law  of  Coffma/n,  when  they  met  with  Cresup,  the  principal  on 
said  bond,  and  demanded  payment  of  the  execution,  who  told  them  that  he  had 
funds  with  Messrs.  FeUowes,  Johnson  S  Co.,  of  New  Orleans,  and  would  give  » 
draft  on  them  for  the  amount  That  Mr.  Hudson  took  the  draft  as  pn^>osed,  oq 
FeUowes,  Johnson  <t  Co.,  payable  to  his  own  order,  on  the  first  day  of  November 
thereafter,  and  ordered  the  execution  to  be  returned,  which  was  accordingly 
done.  It  further  appears,  that  the  draft  was  endorsed  by  Hudson  without  re- 
course, and  forwarded  to  Coff^nan,  who  having  kept  it  ajong'time,  in  the  lan- 
guage of  the  witness,  returned  it  to  him,  who  produced  it  on  the  trial  of  the 
cause,  the  same  never  having  been  accepted  or  paid  by  FelUnees,  Johnson  4b  Oo,^ 
one  of  whom,  in  his  deposition  in  the  case,  declares  that  Cresup  had  no  funda 
in  their  hands  and  had  no  right  whatever  to  draw  on  them. 

Under  this  statement  of  facts,  we  think  the  surety  is  discharged.  If  Coff^nan 
did  not  approve  of  the  return  of  the  execution  ordered  by  his  attorney,  and  the 
taking  of  the  draft  which  was  forwarded  to  him,  he  should  immediately  have 
dissented  and  ordered  another  execution;  his  long  acquiescence  in  this  arrange- 
ment must  be  considered  as  a  prolongation  of  the  term  granted  to  the  principal 
debtor  without  the  consent  of  the  surety,  which  operates  a  discharge  of  the 
latter.  Civil  Code,  Art  3032.  See  also  the  case  of  John  R.  Shaw  S  Co.  v. 
John  Nolan,  ante  p.  26. 
The  judgment  of  the  District  Court  is,  therefore,  affirmed,  with  costs. 
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Succession  op  Ira  Smith.  — 

Wba  aU  the  partiei  interested  In  the  Judgment  hare  not  been  made  parties  to  the  appeal,  the  appeal 

will  be  diamiflsed. 

APPEAL  from  the  District  Court,  Sixth  District,  Farrar,  J.    Eatliff,  for 
appellant     Winter,  Brewer  and  Collins,  for  executriz.     U.  B,  db  E,  P 
PhUiipstLad  W.  J.  LyU,  for  appellees. 

SuDELL,  J.  In  1851,  Mrs.  Smith,  who  had  administered  the  succession  of  her 
deceased  husband,  as  executrix  of  his  will,  filed  in  the  Court  where  his  succes- 
sioD  was  opened,  an  account  of  her  administration,  showing  her  receipts  and 
expenditures.  She  also  filed  a  statement  of  outstanding  debts  and  probable  ex- 
penses of  settling  the  estate,  and  represented  that  a  sale  would  be  necessary  to 
ptj  them.  Other  matters  pertinent  to  the  administration  were  presented.  An 
opposition  was  filed  by  the  attorney  of  the  absent  minor,  Ira  Smith,  a  legatee 
imder  the  wilL  After  the  usual  publications,  trial,  &c.,  the  Court  below  rendered 
a  judgment  in  which  it  acts  upon  the  objections  to  the  account,  settles  the  pre- 
tentions of  the  widow  and  others  interested,  fixes  the  amounts  due  various  banks 
and  other  creditors,  directs  a  sale  of  certain  property  and  the  payment  of 
enamerated  debts  from  its  proceeds,  and  commands  commissions  to  issue  to  the 
Sheriffs  of  the  respective  parishes  where  the  property  was  situated,  to  efiect  the 
sales.  This  judgment  was  signed  in  April,  1852,  and,  it  is  said,  has  been  executed 
by  sales  and  payments.  In  the  same  month,  an  order  at  chambers  appears  to 
hare  been  made  by  the  Judge,  upon  a  petition  presented  by  the  minor's  attorney, 
aBowing  a  devolutiye  appeal  upon  condition  of  the  appellant  giving  bond  ^'in 
the  ram  of  two  hundred  dollars,  conditioned  according  to  him.'*  The  petition 
appears  not  to  have  been  filed  in  the  clerk's  office  until  December,  1852,  in  which 
month  an  appeal  bond  was  executed  in  favor  of  Mrs.  Smith,  executrix,  only ; 
and  in  January,  1853,  citations  were  issued  and  served  upon  the  attorney  of 
absent  heirs,  the  executrix,  and  Sarah  Smith  and  husband,  she  being  a  legatee. 
These  persons,  with  Mrs.  LyU,  being  the  only  persons  whom  the  petition  of 
appeal  prayed  might  be  cited. 

Mrs.  Smith  and  Mrs.  Sterling  have  moved  to  dismiss  the  appeal  upon  various 
grounds,  one  only  of  which  need  be  considered,  and  this  is  that  all  the  parties 
interested  in  the  judgment,  have  not  been  made  parties  to  the  appeal. 

We  think  the  ground  of  dismissal  well  taken.  The  creditors  of  the  succession 
have  an  important  interest  in  maintaining  the  judgment ;  they  have  not  been 
dted,  and  their  citation  was  not  asked  by  the  appellant  No  bond  of  appeal 
was  given  in  their  &vor,  either  by  naming  them  in  the  bond,  or  by  using  any 
personal  words  which  would  comprehend  them.  The  relief  asked  by  the  appel- 
lant seriously  concerns  their  interests,  and  a  reversal  of  the  judgment  ought  not 
to  be  had  without  citing  them.  See  2  Annual,  546,  994 ;  6  Rob.  803;  3  Rob. 
486. 

It  is  therefore  decreed  that  the  appeal  be  dismissed  at  the  costs  of  the  appel- 
lant 
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Wm.  Guesnard  v.  B.  &  A.  Soulie. 

The  effect  of  the  pact  ds  non  alienando^  so  far  as  the  party  in  whose  favor  it  operates  is  concerned,  b, 
that  in  contemplation  of  law,  the  property  remains  in  the  possession  of  the  original  debtor,  not- 
withstanding it  may  have  been  alienated  by  him ;  and  those  who  purchase  It,  or  acquire  real  rights 
on  it,  are  presumed  to  know  the  titles  and  Incumbrances  under  which  they  hold. 

The  mortgagee,  in  such  a  case,  has  a  right  to  proceed  by  the  via  eaoecutiectj  after  the  alienation,  a«  tf 
the  property  still  belonged  to  the  mortgagor. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Lame,  J.  Maurian^ 
for  plaintiff.     £i/ma  and  Seghers,  for  defendants  and  appellants. 

RosT,  J.  At  a  Sheriff's  sale  made  under  an  order  of  seizure  issued  upon  a 
mortgage  duly  recorded  and  containing  the  pact  de  noii  alienando,  the  plaintiff 
became  the  purchaser  of  a  house  and  lot,  and  was  required  on  the  spot  to  paj 
into  the  Sheriff's  hands  the  entire  amount  of  his  bid. 

The  certificate  of  mortgages  showing  no  other  conventional  mortgage  existiog 
on  the  property,  the  Sheriff  paid  the  claim  of  the  seizing  creditor  and  the  costs 
of  suit,  and  gaye  the  balance  in  his  hands  to  the  husband  of  the  defendant,  Mr$, 
Clinton. 

It  appears  that  Mt9,  Clinton,  after  giving  this  mortgage,  had  sold  the  land  to 
one  Jolm  BartUy,  who  gave  her  in  part  payment  his  note  for  $800,  secured  by- 
mortgage  on  the  property.  This  note  is  now  in  the  hands  of  the  defendants, 
and  they  have  taken  upon  it  an  order  of  seizure  and  sale  which  the  plaintiff  has 
enjoined.    This  is  an  appeal  from  the  judgment  perpetuating  the  injunction. 

The  effect  of  the  pact  de  non  alienando,  so  fiir  as  the  party  in  whose  &Yor  it 
operates  is  concerned,  is,  that  in  contemplation  of  law,  the  property  remains  in 
the  possession  of  the  original  debtor,  notwithstanding  it  may  have  been  alienated 
by  him;  and  those  who  purchase  it  or  acquire  real  rights  on  it,  are  presumed  to 
know  the  titles  and  incumbrances  under  which  they  hold.  Donaidaony.  Morel^ 
2  L.  R.  84. 

The  mortgagee,  in  such  a  case,  has  a  right  to  proceed  by  the  xiia  executita^ 
after  the  alienation,  as  if  the  property  still  belonged  to  the  mortgagor.  Murphy 
V.  Oandot,  2d  K.  378;  Gas  Banlc  v.  Allen,  4  Rob.  889;  IhicroB  v.  Forbin^  9 
Rob.  107.  The  mortgage  creditor,  in  this  case,  thus  proceeded  and  gave  notice  of 
the  seizure  to  Mrs.  Clinton  ;  the  subsequent  alienations  being  null  as  to  him,  ho 
had  nothing  to  do  with  the  mortgages  resulting  from  those  alienations,  and  tho 
plaintiff,  who  holds  under  him,  stands  in  the  same  situation.  If  he  could  be 
evicted  by  the  defendant's  mortgage  in  this  action,  under  article  711,  C.  P.,  and 
2599  C.  C,  he  would  have  his  recourse  in  warranty  against  the  mortgagor  and 
mortgagee,  and  thus  effect  would  be  given  against  the  latter  to  an  alienation 
which  the  law  reputes  null  and  void  as  to  him. 

The  proceedings  in  the  suit,  were  carried  on  against  Peter  Clinton  and  his 
wife,  and  if  the  Recorder  of  Mortgages  was  not  informed  that  they  had  alienated 
the  property,  it  is  not  surprising  that  he  did  not  certify  the  existence  of  mort- 
gages resulting  from  that  alienation. 

The  authorities  cited  to  show  that  the  mortgage  once  created  and  inscribed 
continues  to  affect  the  property  until  the  extinction  of  the  debt,  and  that  the 
Recorder  cannot  destroy  it  by  his  act  or  omission,  are  not  applicable  to  this  case. 

The  mortgage  held  by  the  defendants  was  taken  under  the  unplied  condition 
which  they  are  presumed  to  know,  that  m  a  certain  contingency,  the  title  under 
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which  it  arose  might  be  treated  as  a  nullity,  and  the  injury  resulting  to  them      OmaiAu 
from  the  happening  of  that  condition,  is  not  one  which  the  party  in  whose  favor        sovum. 
it  existed,  or  those  claiming  under  him,  can  be  called  upon  to  redress.    The  case 
woold  be  a  very  hard  one,  if  the  loss  of  the  defendants  did  not  mainly  result 
finom  the  nature  of  the  security  they  held,  and  from  their  not  using  the  degree 
of  diligence  which  such  a  security  renders  necessary.  Those  who  hold  second 
mortgages  should,  at  all  times,  be  informed  of  any  proceedings  w^hich  may  have 
been  had  under  the  first     The  property,  in  this  case,  sold  for  an  amount  more 
than  sufficient  to  pay  both  mortgages,  and  the  want  of  yigilance  of  the  defend- 
ants alone,  enabled  their  debtor  to  commit  a  fraud  upon  them. 
Judgment  affirmed  with  costs. 


Lucy  Brown,  f.  w.  c,  v.  Persipor  P.  iSMiXH, 
Sewell  T.  Taylor,  warrantor. 

The  rh*****^  WM  a  lUre  in  1828.  Her  matter  was  about  removing  from  the  IMstrlet  of  Colombia  to 
3Cev  York,  and  an  indentnre  of  apprenticeship  of  plainUff,  was  made  bj  her  father  to  her  mgater,  to 
Mod  plafncilTantil  her  ra^ority.  Her  owner  execnted  an  act  of  manumission  of  plaintiff,  and  in  the 
jear  ct  ISIS,  entmated  it  to  a  gentleman  of  this  city.  ITM  :  It  seems  as  thoogh  the  act  of  manumls- 
uifon  and  Indentnre  were  made  with  a  riew  to  the  change  of  residence  which  followed  and  most 
dearlsr  auwlfest  the  intention  of  removing  to  New  Yorlc,  by  the  laws  of  which,  in  force  at  the  time 
of  the  change  of  realdeace,  it  Is  provided,  that  any  person,  not  being  an  inhabitant  of  that  State, 
who  shall  be  travelling  to  or  from,  or  passing  throogh  the  State,  may  bring  with  him  any  person 
lawfaDy  held  by  him  in  slavery,  and  may  take  snch  person  with  him  fhom  the  State ;  but  the  person 
■0  held  in  slavery  shaU  not  reside,  or  continue  in  New  York,  more  than  nine  months,  and  If  such 
iraidfnrr  be  continoed  beyond  that  time  such  person  shall  be  free.  The  intention  to  reside  in  New 
Toik,  and  the  actual  residence  there  for,  certainly,  a  year,  being  proved,  the  plaintiff  became  free. 

The  plaintlir*s  condition  as  a  free  person,  could  not  be  affected  by  the  subsequent  retnm  to,  and  resi- 
deoee  of  her  fmrmer  owner  with  her,  in  the  District  of  Columbia,  aa  by  a  statute  of  Maryland,  of 
17M,  it  is  provided  that  **  it  shall  not  be  lawltil  to  import,  or  bring  into  the  State,  by  land  or  water, 
aaqr  negro,  mnlatto  or  other  slave,  for  sale  or  to  reside  within  the  State,  and  any  person  brooght 
fa  Che  State  as  a  slave,  contrary  to  this  act,  if  a  slave  before,  shall  thereupon,  immediately  cease  to 
be  the  iHuyerty  of  the  person  or  persons  so  Importing,  or  bringing  such  slave  within  the  State. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.    J,  D. 
Mix  and  Bonfordy  for  plaintiff.   Benjamin  &  Micou,  for  defendant   Elmore 
^  King^  for  warrantor  and  appellant 

Ecsns,  G.  J.  This  is  an  appeal  taken  by  the  defendants  from  a  judgment  of 
the  Third  District  Court  of  New  Orleans,  by  which  the  plaintiff  and  her  two 
children  are  decreed  to  be  free. 

It  appears  by  the  evidence  that  the  plaintiff,  who  is  a  negro  woman,  was  bom 
a  alsve^  and  in  the  year  1823,  belonged  to  Elijah  Mix,  and  lived  in  the  service 
of  her  master  with  his  family,  in  the  District  of  Columbia ;  that  some  time  in 
ih^t  jetLtj  Mr,  Mix  removed  with  his  family  to  New  York,  and  fixed  his  resi- 
dence there;  that  early  in  1825,  he  removed  back  to  Georgetown,  and  in  1829, 
he  removed  back  to  New  York,  and  that  the  plaintiff  lived  in  his  service  during 
this  time;  that  she  was  afterwards,  in  1832,  in  the  service  of  Capt  Welh,  of 
the  U.  S.  Army,  in  this  city,  as  a  slave,  who  sold  her  to  SeiccU  T.  Taylor,  from 
whom  OenercU  Smith,  her  present  owner,  purchased  her. 

By  the  law  of  New  York,  in  force  at  the  time  of  the  change  of  residence  by 
Mr.  Mix^  it  is  provided,  that  "  any  person  not  being  an  inhabitant  of  that  State, 
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Bkow«  trho  shall  be  traveling  to  or  from,  or  passing  through  the  State,  may  bring  with 
Sutra.  him  any  person  lawfully  held  by  him  in  slavery,  and  may  take  such  person  with 
him  from  the  State ;  but  the  person  so  held  in  slavery  shall  not  reside  or  con- 
tinue in  this  State  more  than  nine  months,  and  if  such  residence  be  continued 
beyond  that  time,  such  person  shall  be  free.** 

An  instrument  of  writing  was  produced  at  the  trial,  on  behalf  of  the  plaintiff, 
and  acknowledged  before  the  Mayor  of  Georgetown,  on  the  8th  day  of  May, 
1823.  It  purports  to  be  an  indenture  of  apprenticeship  of  Lucy  Brown y  in  &vor 
of  Elijah  Mix,  of  Georgetown,  as  his  servant  and  waiting  maid,  until  she  shall 
attain  the  age  of  twenty-one  years.  It  is  signed  with  the  mark  of  Ltiep  Brown 
and  her  father,  Harry  Broicn,  and  Elijah  Mix,  This  instrument  is  witnessed 
by  Samuel  Cooper,  an  officer  in  the  Army  of  the  United  States,  who  has  testi- 
fied to  his  signature,  though  he  has  no  recollection  of  the  instrument. 

There  was  a  bill  of  exceptions  taken  to  the  introduction  of  the  deposition  of 
a  free  negro  woman  named  Cecilia  Ma/rHc,  taken  under  a  commission  in  Wash- 
ington city,  on  the  ground  of  incompetency  of  the  witness  to  testify  in  a  suit  in 
which  a  Christian  white  person  is  concerned,  under  a  statute  of  Maryland. 

The  question  raised  by  this  bill  of  exceptions  there  is  no  necessity  for  decid- 
ing, inasmuch  as  we  have  come  to  our  conclusions  independent  of  the  testimony 
of  this  witness.  And  we  think  the  evidence  is  too  clear  in  favor  of  the  plaintiff's 
right  to  her  freedom,  to  require  any  notice  of  the  charge  of  the  Judge  to  which 
exceptions  have  been  taken  by  the  counsel  for  the  plaintiff. 

We  do  not  think  the  force  and  effect  of  the  indenture,  as  a  piece  of  evidence, 
is  weakened  by  the  circumstance  of  there  being  no  evidence  of  the  time  of  its 
delivery ;  nor  do  we  deduce  any  unfavorable  impression  from  its  appearance, 
nor  find  any  ground  for  not  giving  to  it  the  effect  of  an  instrument  in  the  posses- 
sion of  a  party  interested  in  procuring  it 

It  also  appears  in  evidence  that,  in  1849,  the  plaintiff  entrusted  to  a  gentle- 
man of  the  bar  of  this  city,  an  act  of  emancipation  of  Mr.  Mix,  in  her  favor,  dated 
in  1823.  This  paper  has  been  lost,  but  we  think  there  is  evidence  ^  its  exis- 
tence and  purport. 

Neither  of  these  instruments,  let  us  admit,  had  any  legal  effect,  but  they  point 
to  the  conclusion  that  the  plaintiff  was  to  have  her  liberty  so  far  as  the  inten- 
tion of  her  master  could  give  it  to  her,  and  are  explained  by  the  fact  of  hia 
projected  removal  from  Georgetown  to  New  York.  She  could  not  remain  in 
servitude  for  more  than  nine  months  after  her  arrival  in  New  York,  and  the  pur- 
pose of  the  iJenture  was  to  secure  her  services  until  she  was  twenty-one.  She 
was,  at  the  time,  fifteen,  and  hence  the  wish  of  her  father  that  she .  should  be 
under  the  protection  of  her  master's  family  until  her  majority.  It  seems  to  us  as 
though  the  act  of  manumission  and  indenture  were  made  with  a  view  to  the 
change  of  residence  which  followed,  and  most  clearly  manifest  the  intention  of 
removing  to  a  State  in  which  the  condition  of  the  slave  would  be  changed  by  it. 

The  purpose  and  intention  of  removing  to  New  York  and  to  reside  there,  wo 
think,  unquestionable.  The  fact  of  residence  in  New  York,  we  think,  is  equally 
so.  The  evidence  is  not  reconcilable  as  to  the  precise  time  beyond  a  year.  It 
was  not  less  than  that  period,  and  was  probably  several  months  longer.  It  was 
not  in  the  same  place.  Part  of  the  time,  Mr.  Mix  lived  in  the  city,  and  part  in 
the  country ;  but  the  evidence  satisfies  us  that,  at  the  time,  he  had  neither  resi- 
dence nor  domicil  elsewhere  than  where  his  family  resided. 

Her  frrvadom  thus  established  under  the  laws  of  the  State  in  which  her  master 
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XMided,  would  hare  been  maintained  under  the  laws  of  this  State,  had  she  been 
fafXMighthere  after  the  establishment  of  her  freedom  in  1825.    It  appears  that        BanTH. 
Mr.  Mix  haying  obtained  a  government  contract,  removed  back  to  Georgetown 
with  bis  family,  and  took  the  plaintiff  with  him  in  the  fall  of  that  year. 

It  is  contended  by  the  comisel  for  the  defendant,  that  there  was  no  real  change 
of  domicil  in  1823,  by  the  removal  to  New  York,  and  that  under  the  jurispru- 
dence prevailing  in  the  District  of  Columbia,  the  effect  of  the  law  of  New  York 
could  do  no  more  than  suspend  the  exercise  of  the  master^s  rights  upon  the 
slare  during  their  sojourn,  and  that  on  their  return  to  Georgetown,  the  original 
status  of  slavery  reattached.  The  cases  i*eferred  to  in  support  of  this  doctrine, 
are  Adam  v.  Leterton,  2  Harris  &  McIIcnry,  382,  and  Mahony  v.  Ashton,  4th 
id.  S05.  These  cases  were  determined  by  the  Supreme  Court  of  Maryland,  in 
1789  and  1799. 

In  relation  to  the  change  of  domicil  on  the  part  of  Mr.  Mir,  in  1823,  we  have 
to  observe  that  there  is  no  circumstance  in  evidence  which  weakens  the  effect  of 
the  positive  testimony  of  Col.  Cooper,  as  to  the  removal  to  New  York,  and  that 
of  the  son  and  daughter  of  Mr.  Mix,  who  though  at  an  early  age  at  the  time, 
must  be  considered  as  speaking  according  to  the  traditions  of  the  family,  as  well 
as  on  their  own  recollection  of  the  event  This  concurrence  of  fact  and  intent  is 
not  impaired  by  the  removal  back  to  Georgetown,  in  1825,  because  a  new  cause 
is  assigned  for  the  change  of  residence,  to  wit :  the  having  obtained  a  contract 
from  the  €k>vemment  We  must  also  bear  iu  mind  that  the  continuance  of  the 
plaintiff  in  the  service  of  the  family,  after  their  return  to  Georgetown,  though 
consistent  with  servitude  as  a  condition,  Ls  also  consistent  with  her  apprentice- 
ship, and  that  this  service  continued  in  the  family  after  their  return  to  New 
Yoik,  in  1829  and  1830. 

The  first  case  cited,  that  of  Adam  v.  Leverton,  does  not  appear  to  have  any 
direct  bearing  in  the  question ;  the  other  is  decided  on  the  effect  of  a  statute  of 
Maryland,  then  in  force. 

It  appears  in  that  case,  that  Ann  Joke,  a  negro  woman,  was  carried  with  her 
owner,  Lord  Baltimore,  claiming  her  as  a  slave,  from  the  Island  of  Barbadoes 
to  England,  and  afterwards  brought  to  Maryland  by  him,  claiming  her  as  his 
slave,  between  the  years  1678  and  1681,  and  that  she,  during  her  life,  was  held 
and  treated  as  a  slave,  and  that  her  issue  had  been  held  as  slaves  ever  since. 
The  Court  of  Appeals,  in  giving  judgment,  said :  "  By  a  positive  law  of  this 
State,  in  1715,  then  the  province  of  Maryland,  the  relation  of  master  and  slave 
is  recognized  as  then  existing,  and  all  negro  and  other  slaves  then  imported,  or 
thereafter  to  be  imported  into  this  province,  and  all  children  then  bom  or  there- 
after to  be  bom  of  such  negroes  or  slaves,  are  declared  to  be  slaves  during  their 
natural  liv^.  This  case  being  brought  before  this  Court  by  original  proceedings, 
we  are  of  opinion  that  it  must  be  governed  by  the  laws  of  this  State,  and  that, 
in  this  case,  however  the  laws  of  Great  Britain  in  such  instances  operating  upon 
such  persons  there,  might  interpose  so  as  to  prevent  the  exercise  of  certain  acts 
by  the  master,  not  permitted  as  in  the  case  of  Somersett;  yet,  upon  the  bring- 
ing Ann  Joiee  into  this  State,  then  the  province  of  Maryland,  the  relation  of 
master  and  slave  continued  in  its  extent,  as  authorized  by  the  laws  of  this  State, 
and  therefore  the  judgment  of  the  general  Court  must  be  reversed,  &c." 

We  are  relieved  from  the  inquiry,  whether  the  plaintiff,  by  her  return  to 
GeoTgetown  in  the  service  of  Mr.  Mix,  would  fall  into  the  condiHon  of  a  slave, 
by  a  statute  of  Maryland,  passed  in  1796,  and  the  decision  of  the  Court  of 
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or  bring  into  this  State,  by  land  or  water,  any  negro,  mulatto  or  other  slave,  for 
sale  or  to  reside  within  this  State ;  and  any  person  brought  into  this  State  aa  a 
slave,  contrary  to  this  act,  if  a  slave  before,  shall  thereupon  immediately  cease 
to  be  the  property  of  the  person  or  persons  so  importing  or  bringing  such  slave 
within  this  State,  and  shall  be  free." 

We  find  this  statute  adjudicated  upon  as  late  as  1820.  See  Baptute  v.  De 
Valemhruny  5  Harris  &  Johnson,  95.  We  therefore  conclude  that  the  plaintiff's 
condition  as  a  free  person,  was  not  affected  by  her  return,  in  the  service  of  Mr. 
MiXy  to  Georgetown,  in  1825. 

It  appears  that  the  plaintiff  was  first  known  in  Louisiana,  in  1831,  at  Fort 
Wood,  as  the  slave  of  Cajjt  Wells,  Mr,  Mix  resided  in  New  Orleans  from.  1888 
till  his  death,  several  years  since,  and  the  plaintiff's  condition,  as  a  slave,  does 
not  appear  to  have  been  drawn  in  question  until  this  suit,  instituted  in  May, 
1851.  From  this  state  of  things,  the  law  establishes  no  presumptions  which  can 
defeat  her  right  to  freedom  if  once  legally  established. 

Under  the  jurisprudence  of  this  State,  we  think  the  judgment  in  favor  of  the 
plaintiff  must  be  maintained. 

This  case  was  tried  by  a  jury,  and  they  allowed  the  sum  of  five  dollars  per 
month  for  wages  from  the  service  of  the  citation ;  the  plaintiff  took  judgment 
on  the  verdict  without  any  application  for  a  new  trial  An  amendment  of  the 
judgment  is  asked  in  this  Court,  allowing  her  $20  per  month,  for  12  months 
prior  to  the  institution  of  this  suit  The  sum  allowed  is  certainly  small,  but  in 
looking  at  the  testimony,  we  find  it  too  loose  and  unsatisfactory  on  this  subject, 
to  authorize  us  to  increase  it 

The  judgment  of  the  District  Court  is  therefore  affirmed  with  costs. 

There  was  an  application  for  a  rehearing  in  this  case,  resting  upon  a  supposed 
erroneous  interpretation  of  the  statute  of  MaryUmd,  of  1796.  The  statute  is  in 
the  following  words : 

CHAPTER  LXVII. 
An  Act  relating  to  negroes,  and  to  repeal  the  Acta  of  Assembly  therein  mentioned. 
Be  it  enacted  Jyy  the  General  Assembly  of  Maryland,  That  it  shall  not  be  law- 
ful, from  and  after  the  passing  of  this  Act,  to  import  or  bring  into  this  State,  by 
land  or  water,  any  negro,  mulatto  or  other  slave,  for  sale,  or  to  reside  within 
^is  State ;  and  any  person  brought  into  this  State  as  a  slave,  contrary  to  this 
Act,  if  a  slave  before,  shall  thereupon  immediately  cease  to  be  the  property  of 
the  person  or  persons  so  importing  or  bringing  such  slave  within  this  State,  and 
^all  be  firee. 

II.  Provided,  necertheless,  and  he  it  enacted.  That  it  shall  and  may  be  lawful 
for  any  citizen  or  citizens  of  the  United  States,  who  shall  come  into  this  State, 
with  a  honafide  intention  of  settling  therein,  to  import  or  bring  into  this  State, 
at  the  time  of  his  or  her  removal  into  this  State,  or  within  one  year  thereafter, 
any  slave  or  slaves,  the  property  of  such  citizen  at  the  time  of  his  or  her  said 
removal,  which  slave  or  slaves,  or  the  mother  or  mothers  of  which  slave  or 
slaves,  shall  have  been  resident  of  the  United  States,  or  some  one  of  them,  three 
whole  years  next  preceding  such  removal,  and  the  same  to  retain  as  slaves. 

III.  And  he  it  enacted,  That  nothing  herein  contained  shall  be  construed  to 
enable  any  person  or  persons,  so  removing  as  aforesaid,  to  sell  or  dispose  of  any 
slave  or  slaves  imported  by  virtue  of  this  act,  or  their  increase,  unless  such 
person  or  persons  shall  have  resided  within  this  State  three  whole  years  next 
preceding  such  sale,  except  in  cases  of  disposition  by  last  wiU  and  testament, 
and  dispositions  by  law  for  bona  fide  debts,  or  consequent  upon  intestacy. 

IV.  And  he  it  enacted.  That  nothing  in  this  Act  contained  shall  be  construed 
or  taken  to  affect  the  right  of  any  person  or  persons  traveling  oi  sojourning 
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wHh  any  dxve  or  slaves  within  this  State,  such  slave  or  slaves  not  being  sold  or 
oflierwise  disposed  of  in  this  State ;  but  carried  by  the  owner  out  of  this  State,         g,^. 
or  attempted  to  be  carried. 
Pkssed31st  of  December,  1796. 

Ecsns,  C.  J.  A  rehearing  has  been  applied  for  on  the  part  of  the  defendants 
in  this  case,  for  the  purpose  of  reconsidering  the  effect  of  the  Statute  of  Mary- 
]i]idofl796. 

Having  come  to  the  conclusion  on  the  evidence,  that  the  plaintiff  was  not  a 
daveonher  return  to  Georgetown,  in  the  service  of  her  master,  early  in  the  year 
1825,  and  that  her  residence  at  that  time  was  in  New  York,  and  that  he  was  not 
in  any  sense  an  inhabitant  or  citizen  of  the  State  of  Maryland,  according  to  the 
M^adged  cases  of  the  Supreme  Court  of  Maryland,  the  plaintiff  would  not  be 
held  reduced  to  bondage  by  her  return  to  that  State. 

Li  the  case  of  Bland  v.  WoolfolJr,  9th  Gill  &  Johnson's  Reports,  19,  determined 
under  this  Statute  of  1796,  it  was  held  that  if  a  negro  slave,  with  the  permission 
of  his  owner,  takes  up  his  residence  in  another  State,  such  owner  cannot  resume 
his  property  in  him  after  his  return  to  the  State,  either  for  the  purpose  of  servi- 
tude within  the  State,  or  sale  to  a  citizen  of  Maryland,  even  although  the  return 
of  the  negro  originally  was  against  his  master's  consent 

So  in  Crois  v.  Black,  id.  p.  199,  it  was  decided  that  a  citizen  of  Maryland, 
intending  to  break  up  his  establishment,  and  leaving  the  State  with  his  slaves, 
with  an  avowed  design  of  becoming  a  resident  of  another  State,  and  actuaUy 
going  out  of  the  State  in  pursuance  of  such  design,  may,  before  he  reaches  the 
point  of  his  intended  destination,  change  his  purpose  and  return  with  his  slaves, 
without  forfeiting  his  title  to  them.  To  subject  him  to  such  forfeiture  there  must 
be  an  actual  consummated  design  to  remove  and  place  them  elsewhere  perma- 
nently. 

We  are  therefore  satisfied  that  our  conclusions,  that  under  the  Act  of  1796, 
^plaintiff  is  entitled  to  her  liberty,  are  in  accordance  with  the  settled  juris- 
prudence relating  to  that  Statute  in  the  State  of  Maryland. 

The  Court  of  Appeals  of  Kentucky  have  in  a  recent  case,  not  reported  in  full, 
f^arjf  V.  Street,  decided  in  the  same  sense  in  relation  to  a  slave  who  had  acquired 
her  freed(nn  under  a  Statute  of  Pennsylvania,  by  remaining  in  that  State,  with 
the  consoit  of  her  mistress,  for  more  than  six  months. 

The  application  for  a  rehearing  is  therefore  refused. 


Charlotte  Williams  and  Husband  v.  Micajah  Courtney,  et  al. 

^bere  ws  mpp^tl  is  taken  by  the  plalDtlff,  and  the  names  of  the  warrantors,  who  are  immediately  in- 
,  do  not  appear,  either  directly,  or  by  implication  in  the  appeal  bond,  the  appeal  will  be 


APPEAL  from  the  District  Court,  Ninth  District,  Parish  of  Point  Coupee. 
Fhrrar^  J.    Bailiff,  for  plaintiffs  and  appellant    J,  H.  CoUins  and  U.  B. 
PkHlipg,  for  defentants. 

BosT,  J.    A  motion  to  dismiss  this  appeal  has  been  made  on  the  ground  that 
an  the  parties  having  an  interest,  that  the  judgment  of  the  District  Court  should 
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WiujAio  remain  undisturbed,  hare  not  been  made  parties;  and  also  on  the  ground  that 
OowTHitT.      no  appeal  bond,  such  as  the  law  requires,  has  been  given. 

The  defendant  being  sued  for  an  undivided  interest  in  a  tract  of  land, 
called  in  warranty  tis  vendors,  who  appeared  and  joined  in  the  defence.  The 
judgment  below  was  in  favor  of  the  defendants  generally.  The  appeal  was 
granted  on  motion  in  open  Court,  but  the  bond  given  does  not  contain  the  names 
of  the  warrantors  expressly,  nor  any  general  expression,  such  as  the  words  **  and 
others,"  or  "  other  parties  interested."  None  of  the  defendants  except  Midajah 
Courtney,  can  therefore  be  considered  as  parties  to  the  appeal.  See  the  case  of 
Brigham  et  al.  v.  Taylor  et  al.y  2nd  Annual,  906. 

The  warrantors  are  the  parties  upon  whom  the  loss  is  to  (all  in  case  the  judgment 
should  be  reversed.  They  have  therefore  a  direct  interest  that  it  should  remain 
undisturbed,  and  under  the  uniform  jurisprudence  of  this  Court  the  appeal  can- 
not be  sustained.  12  R.  R.  203.  Ouiron  v.  Bagneriej  9  L.  R.  471.  Gurry  y. 
Roberts,  12  L.  R.  474.     Oliter  v.  Williams,  12  R.  R.  183. 

The  agreement  entered  into  by  the  counsel  of  all  parties,*  was  simply  that  the 
judgment  might  be  rendered  at  Chambers,  and  an  appeal  granted  on  motion  of 
any  of  the  parties,  as  though  taken  in  open  Court ;  it  contains  no  waiver  of  the 
only  manner  in  which  appellees  can  be  brought  in  Court  to  answer  appeals 
taken  by  motion. 

In  the  case  of  Thomas  Beard  and  others  v.  B.  Poydras,  13  L.  R.  88,  which 
seems,  as  reported,  to  favor  the  view  of  the  appellant,  the  argument  was  that  the 
case  should  be  continued  as  to  the  warrantors  and  other  parties  to  the  suit, 
until  the  decision  of  the  case  between  the  plaintiffs  and  some  of  the  defendants. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  appeal  taken  in  this 
case  be  dismissed,  with  costs. 


Nolan  Stewaet  v.  J.  R.  Allain  et  al. 

A  porehaMr  at  sheriff's  ^e  can  compel  the  recorder  to  erase  fr<m  his  books  of  record  a  jodidal 
mortgage,  the  registry  of  which  Is  posterior  in  date  to  that  of  the  mortgage  imder  vhich  the  pro- 
perty was  sold,  so  far  as  the  same  bears  upon  the  property  purchased. 

APPEAL  from  the  District  Court,  Sixth  District,  Burh,  J.  /.  M.  &  J,  E. 
Mam,  for  plaintiff  and  appellant  Brandt,  Grieces,  BeaU  and  Sherhume^ 
for  defendants. 

RosT,  J.  The  only  question  which  this  case  presents  on  the  appeal,  is  whe 
ther  a  purchaser  at  sheriff's  sale,  can  compel  the  recorder  to  erase  from  his 
books  of  record,  a  judicial  mortgage,  the  registry  of  which  is  posterior  in  date 
to  that  of  the  mortgage  under  which  the  property  was  sold. 

The  same  issue  in  the  case  of  an  anterior  judicial  mortgage,  was  before  us  in 
the  case  of  /Samuel  P.  Young  v.  Municipality  No,  One;  and  we  then  held  that 
no  provision  was  made  by  law  for  rem  oving  such  an  incumbrance.  5  Annual 
736.  It  was  decided  m  that  case,  that  article  684  of  the  Code  of  Practice  pro- 
hibiting a  sale  of  property  under  execution,  if  the  price  offered  does  not  ozceed 


«  The  agreement  of  counsel  is  in  the  following  words :  "  The  parties  to  the  above  entitled  suit  oop- 
sent  that  Judgment  be  rendered  at  Chambers  on  the  testimony  offered  on  the  trial.  They  also  ooaisent 
to  an  appeal  being  granted  by  the  Judge,  on  motion  of  any  one  cf  the  parties,  aa  though  taU«n  in  opea 
G^qrt,  v^lving  ciUtion  of  appeal.'* 


r 
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the  amount  of  the  privileges  and  mortgages  with  which  it  is  incumbered,  refers       *^^ 

to  special  and  not  to  general  mortgages.    Art  708,  however,  providing  that 

the  purchaser  is  bound  fw  nothing  beyond  the  price  of  his  acyudication,  and 

that  if  after  paying  the  creditor,  there  remains  nothing  more  due,  to  discharge 

the  mortgages  subsequent  to  that  of  the  suing  creditor,  the  sheriff  shall  give 

him  a  release  from  these  mortgages,  has  received  a  different  interpretatioii  and 

has  heen  held  to  apply  to  judicial  as  well  as  to  conventional  mortgages.    Fortier 

T.  SUdeU,  7  R.  39a    Lagourge  v.  Summers,  8  R.  176,    Fambor  v.  Frieur,  1 

Amiual  10. 

We  feel  bound  to  adopt  that  interpretation. 

The  plaintiff  purchased  under  a  mortgage  consented  by  DempMy  P.  Gain, 
m  isTor  of  the  Clinton  and  Port  Hudson  Railroad  Company,  He  is  entitled 
to  have  all  the  subsequent  mortgages  existing  on  the  property  mortgaged  to  the 
company,  erased  from  the  public  record.  A  large  number  of  slaves  upon  which 
it  had  DO  mortgage,  were  sold  at  the  same  time ;  upon  these,  of  course,  the  judi- 
cial mortgage  of  the  appellees  must  remain. 

We  have  not  found  it  necessary  to  notice  the  plea  of  simulation  set  up  by  the 
appellees.  The  judicial  sale  of  the  property  vested  the  title  in  the  plaintiff  and 
most  have  its  legal  effect 

It  is  ordered,  that  the  judgment  be  reversed.  It  is  fiirther  ordered,  that  the 
recorder  of  the  parish  of  West  Baton  Rouge,  enter  on  the  books  of  record  of 
mortgages,  a  release  of  the  judicial  mortgage  of  Hewitt,  Reran  &  Co,  against 
Demp^  P.  Cain,  so  far  as  it  bears  upon  the  following  property :  one  tract  of 
land  lying  and  being  in  the  parish  of  West  Baton  Rouge,  fronting  on  the  Missis- 
appi  river  and  bounded  above  by  the  lands  of  the  heirs  of  Brock,  and  below  pj 
the  lands  of  him,  said  Cain,  containing  eight  hundred  arpents,  more  or  less ; 
one  negro  man  named  Dennard,  aged  twenty-seven  years ;  one  negro  woman 
named  Daphne^  aged  about  thirty-eight  years ;  one  man  named  Quy,  aged  about 
thirty-five  years;  one  child  named  Jacob,  son  of  Daphne,  aged  eight  years;  one 
girl  named  Louiea,  aged  sixteen  years;  one  woman  named  Olarieea,  aged  about 
eighteai  years;  one  boy  named  HarhweU,  aged  twelve  years;  one  boy  named 
Edmund,  aged  eighteen  years;  one  man  named  Hampton,  aged  twenty-nine 
years;  one  woman  named  CoUy,  aged  fifty  years;  one  woman  named  Maria, 
aged  twenty  years;  one  boy  named  John,  aged  nineteen  years;  one  girl  named 
CharloUe,  aged  fifteen  years,  all  slaves  for  lifei 

It  is  further  ordered,  that  the  defendants  pay  costs  in  both  Courts. 


E.  PoftCHB,  Curator,  v.  Crrditors  of  the  Succession  of  John  O. 

Banks. 

Ab  AdminMimtor  of  an  Bstate  b  boood,  legally  aad  morally,  to  manafe  Its  albin  with  at  least  as 
■neh  prndeooe  as  he  woald  his  ovn,  and,  if  dlsNgarding  it,  he  pays  more  Csr  serrioes,  professional, 
>r  otherwise,  rendered  the  Succession,  than  they  could  hare  been  procured  for,  he  violates  his  duty, 
•ad  mist  bear  Uie  loss. 

If  aa  administrator  nnadrlsedly  institotes  snit,  the  Bstate  ought  not  to  suffer  loss  by  it. 

APPEAL  from  the  District  Court,  Fifth  District,  Parish  of  Terrebonne, 
Randall,  J.     HalJ,  for  Plaintiff.     Beatty,  for  Heirs  of  Banks,  opponents 
and  appellants. 
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Dunbar,  J.  The  Heirs  of  William  BanJcs  are  appellants  ttom  a  jadgment 
I  or  THR  homologating  the  account  filed  by  the  present  Curator.  Their  opposition  is 
JtIq.  Basis,  confined  to  the  amount  of  commissions  allowed  the  present  and  former  curators, 
and  to  the  amounts  paid  J,  L.  Cole  and  Winchester  Hall  for  legal  services 
rendered  the  succession.  The  commission  of  $176  82,  allowed  X.  E.  Barras 
the  former  curator,  was  settled  by  the  homologation  of  his  account  in  Septem- 
ber, 1848,  and  is  not  now  a  subject  for  investigation. 

The  commissions  of  the  present  curator  were  properly  charged  on  the  amount 
of  funds  which  came  into  his  hands.  See  C.  C,  arts.  1189  and  1200,  and  case 
of  Smith,  admr.  v.  Cheney,  admx.,  1  Robinson,  08. 

The  amounts  paid  to  J.  L.  Cole  and  W,  HaU,  as  attorneys  for  the  curators, 
Barrae  and  Porche,  are  opposed,  mainly  upon  the  grounds  that  they  are  exces- 
sive. At  the  time  of  the  rendition  of  the  account,  J,  L,  Cole  had  abready  re- 
ceived $2650,  and  filed  an  opposition  claiming  to  be  paid  $800  additionaL  The 
Opposition  was  sustained  to  the  extent  of  $290  00,  making  his  compensation 
altogether  $2940.  The  amount  paid  to  W,  EM  was  $1950,  which  was  ratified 
by  the  Court 

We  have  given  our  most  attentive  consideration  to  the  evidence  adduced  In 
support  of  these  claims,  and  the  conclusions  arrived  at  do  not  support  the 
opinion  of  the  District  Judge.  An  administrator  of  an  estate  is  bound  legally 
and  morally  to  manage  its  affairs,  with  at  least  as  much  prudence  as  he  would 
his  own,  and  if,  disregarding  it,  he  pays  more  for  services,  professional  or  other- 
wise rendered  the  Succession,  than  they  could  have  been  procured  for,  he  vio- 
lates his  duty,  and  must  bear  the  loss. 

In  the  present  case,  had  the  curator  made  the  proper  exertions,  he  could,  as 
the  evidence  establishes,  have  obtained  gentlemen  of  the  bar,  possessed  of  ability 
and  experience,  to  prosecute  the  suits  he  brought  for  a  remuneration  consider- 
ably less  than  that  he  has  paid ;  and  if  suits  are  unadvisedly  brought,  as  we 
think  was  the  case  of  ^^PorcTie,  curator,  v.  Connelly, ^^  the  estate  ought  not  to 
suffer  loss  by  it  *^  It  is,"  as  this  Court  has  had  occasion  more  than  once  before 
to  remari^  **a  matter  of  great  delicacy  to  determine  the  compensation  due  for 
professional  services.**  But  where  estates  are  concerned,  "we  cannot  be  too 
rigid  in  adhering  to  the  rule,  that  the  fee  must  be  graduated  by  the  value  of  the 
services  rendered."  Such  was  the  language  of  this  Court  in  the  case  of  Stein 
V.  Bowman,  9  Lou'a,  284,  and  Maca/rty'e  Succession,  8  Ann.,  517.  Adhering 
to  these  views,  we  are  of  opinion  from  the  evidence  that  $1900  would  be  suf- 
ficient remuneration  for  the  services  rendered  by  J.  Z.  Cole,  and  $600  for  those 
rendered  by  W,  Hall, 

It  is,  therefore,  ordered,  adjudged  and  dcci-eed,  that  the  judgment  of  the 
Court  below  be  reversed  so  far  as  it  decrees  that  J,  Z.  Cole  should  receive 
$2940  for  legal  services  rendered  the  estate,  and  so  far  as  it  confirms  the  pay- 
ment already  made  to  him  of  $2650,  and  the  payment  made  to  Winchester  Hall 
of  $1950;  and,  for  the  reasons  already  adduced,  it  is  ordered  adjudged  and 
decreed,  that  the  curator,  E,  Porche,  shall  only  be  entitled  to  a  credit  on  his 
account  of  $1900  paid  J,  Z.  Cole,  and  $600  paid  to  Winchester  Hall,  and  that 
the  judgment  in  favor  of  the  Heirs  of  William  Banks  be  so  amended  that  the 
net  assets  of  the  estate  be  divided  amongst  them  shall  be  $89,280  52,  instead 
of  $36,890  52,  as  rendered.  And  that  in  all  other  respects  the  judgment  of 
the  District  Court  be  aflRrraed — ^the  costs  in  both  Courts  to  be  paid  by  the 
estate. 
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Joseph  Adrien  Leblanc  v.  Mtchael  Walsh. 

A  jadfoient  was  obtalMd  bj  WitiA  agafiut  LMane  for  the  prie«  of  a  Blave— eondltloned  that  no  exe- 
eatioD  fliMMdd  iMoe  nntil  Wahh  had  tarnished  personal  or  mortgage  leearity  to  protect  LMana  from 
distarbaace,  or  eviction.  VToM  execnted  a  mortgage,  and  sent  a  sheriff  with  a  copy  of  the  mortgage 
and  AjLJb.  to  LManc.  LManc  enjoined  the  writ— and  the  main  ground  was  that  no  formal  notice 
of  the  DMrtgage  had  been  given  before  the  writ  issued.  HM :  the  mere  issuing  of  the  writ  worked 
no  iqlnry  to  LMane.  Before  any  attenq>t  was  made  to  execute  it,  he  had  notice  of  the  execution  of 
the  mortgage,  and  reftiaed  to  accept  it,  not  on  the  ground  of  an  informal  tender,  bat  that  the  mortgaged 
property  was  insufficient.  It  seems  ineqnlUble  to  allow  the  plaintiff  to  enjoin  upon  this  mere  ol^ec- 
ttao  of  form,  which  he  did  not  make  at  the  time.  He  might.  It  Is  true,  have  reasonably  ol^ected  to 
pay  the  costs  of  Issuing  the^W/idas— but  ought  to  hare  been  sattsOed  wftti  the  mortgage,  and  paid 
ttedebt. 

APPEAL  firom  the  District  Courts  Fifth  District,  Parish  of  Terrebonne    Ban- 
dallj  J.     Mercer,  for  plaintiff  and  appellant    Hall,  for  defendant 

Slidell,  J.  This  is  a  case  of  injunction,  by  which  the  execution  of  a  judgment 
was  restrained. 

Walsh  obtained  a  judgment  against  Leblanc  for  the  price  of  a  skve  sold  by 
WaUK,  but  with  a  condition  in  the  judgment  that  no  execution  should  be  issued 
until  WaUh  had  furnished  personal  or  mortgage  security,  in  the  sum  of  eight 
hundred  dollars,  to  protect  his  Tendee  from  disturbance,  or  eviction. 

FoZiA  then  executed  a  mortgage  of  certain  knd  by  notarial  act  in  favor  of 
Leblane,  took  out  a  JL  fa,y  and  sent  the  sheriff  with  the  writ  and  a  copy  of  the 
act  of  mortgage  to  Leblanc,  He  refused  to  accept  the  mortgage,  on  the  ground 
that  the  mortgaged  property  was  not  worth  eight  hundred  dollars.  That  such 
was  the  ground  of  refusal  appears  by  his  own  acknowledgment  in  his  petition 
for  injunction. 

From  the  evidence  in  this  case  it  appears  that  the  property  mortgaged  is  worth 
eight  hundred  dollars.  The  ground,  therefore,  upon  which  Leblanc  refused  to 
receive  it,  was  imtenabla 

But  another  ground  was  presented  in  his  petition  for  injunction  which  suc- 
ceeded in  the  Court  below,  and  that  was  that  a  formal  tender  of  the  mortgage 
had  not  been  made  before  issuing  iheflerifaeia$. 

The  mere  issuing  of  the  writ  woriced  no  injury  to  Leblanc.  Before  any  attempt 
Co  execute  it  ^e  had  notice  of  the  execution  of  the  mortgage,  and  refused  to 
accept  it,  not  on  the  ground  of  an  informal  tender,  but  that  the  mortgaged  pro- 
perty was  insuflScient  It  seems  to  us  inequitable  to  allow  the  plaintiff  to  enjoin 
upon  this  m^re  objection  of  form,  which  he  did  not  make  at  the  time.  He  might, 
it  is  true,  have  reasonably  objected  to  pay  the  costs  of  issuing  the  Jleri/aeias, 
a  very  small  matter,  but  ought  to  have  been  satisfied  with  the  mortgage,  and 
paid  the  debt 

Being  of  opinion  that  the  plaintiff  has  resorted  to  the  remedy  of  injunction 
without  a  substantial  equity. 

It  is,  therefore,  decreed  that  the  judgment  be  reversed,  that  the  said  WaUh  have 
leave  to  proceed  in  the  execution  of  his  judgment,  that  the  mortgage  in  the  po- 
tion referred  to  stand  as  the  security  of  the  said  Leblam,  for  the  purposes  con- 
templated in  the  judgment  of  the  District  Court  in  the  suit  of  WdUh  v.  Leblanc; 
that  the  costs  of  tiiis  suit  in  both  Courts  be  paid  by  the  said  Leblanc,  and  that 
the  said  Michael  Waleh  recover  as  damages  fh)m  said/.  A.  Leblanc  vid  Adolphe 
Verret,  his  surety  on  the  injunction,  in  solido,  the  sum  of  thirty  dollars. 
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4^  ,*  J-  P.  Watson  v,  A.  Ledoux  et  al. 

47  1  iSl    '^  *^*  proprietor  on  the  river  cannot  be  held'  boand  to  make  reparation  for  the  consequences  of  an 

'        accident,  unless  he  was  In  fault  when  it  occurred. 

The  Act  of  1829,  relative  to  Roads  and  Levees,  so  far  aa  the  Parish  of  Pdnto  Coup6e  is  concerned, 

waa  repealed  by  the  Act  of  8tii  February,  1881. 
In  cases  of  flood,  as  in  tiioee  of  conflagration,  the  rule  Is,  tiiat  services  rendered  voluntarUy  to  pre- 
serve another  man's  property  from  destruction,  are  presumed  to  be  gratuitous. 

APPEAL  from  the  Second  District  Court  of  New  Orieans,  Lea,  J.    JDurant 
and  ffomar^  for  plaintiff  and  appellant    Mmore  <fe  JKn^,  for  defendants. 
Plaintiff's  counsel  contended  that  as  the  work  waa  necessary  and  useful  to 
defendants,  they  were  entitled  to  recover,  and  cited :     Code,  2278 :  aBeiUy  v. 
McLeod,  2  A.,  147 ;  Police  Jury  v.  ffamptan,  5  N.  S.,  889.* 

Defendants*  counsel  cited:  MeWiUicms  y.  ffagan,  4  "Rob.,  375;  Bartholo- 
fnew  y.  Jaehon,  20  Johns.,  28 ;  Rennselaer  GIom  FcuiUrry  y.  Reid,  5  Cowen. 
587,  608,  620;  Munford  y.  Brown,  6  Cowen,  475. 

RosT,  J.  This  case  was  remanded  by  us  with  directions  to  the  District  Judge 
to  overrule  the  exception  taken  by  the  defendant,  that  the  petition  discloses  no 
cause  of  action,  and  to  proceed  on  the  trial  of  the  case. 

An  answer  has  since  been  filed  and  upon  a  ti-ial  on  the  merits,  judgment  has 
been  rendered  against  the  plaintiff,  who  prosecutes  this  appeal. 

The  District  Judge  has  correctly  interpreted  the  former  opinion  of  the  Court 
We  remanded  the  case  because  we  thought  that  under  the  allegations  of  the 
petition  evidence  might  be  introduced  under  which  the  defendant  would  be 
liable,  but  we  never  meant  to  say  that  a  front  proprietor  on  the  river  is  liable 
absolutely  in  all  cases  for  the  entire  cost  of  stopping  a  crevasse  upon  his  land. 
There  is  no  law  to  make  him  so,  and  on  principle,  he  cannot  be  held  bound  to 
make  reparation  for  the  consequences  of  an  accident,  unless  he  was  in  fiiult 
when  it  occurred. 

The  Act  of  1829,  relative  to  roads  and  levees,  established  a  partial  liability  in 
such  cases,  and  made  the  owner  responsible  for  the  labor  furnished  on  the  re- 
quisition of  the  levee  inspectors  to  work  upon  crevasses,  but  that  Act  was 
repealed  for  the  Parish  of  Pointe  Coupee  by  the  Act  of  the  8th  February,  1881, 
and  the  power  to  legislate  upon  the  subject  of  levees  delegated  to  the  Police 
Jury  of  that  parish. 

The  Police  Jury  have  exercised  that  power,  and  the  ordinance  adopted  by 
them  provides  that  planters  fVunishing  hands  to  work  upon  crevasses,  shall  be 
entitied  to  no  compensation  therefor.  The  case  of  O'Reilly  v.  MeLeod  occur- 
red on  Bayou  Lafourche,  where  the  Act  of  1829  is  still  in  force ;  besides  the 
defendant  in  that  case  was  in  fault  In  the  case  of  the  Police  Jury  y.  Hamptcn 
also,  the  defendant  was  in  fault     See  2d  Ann.,  p.  146 ;  5  N.  S.,  889. 

The  evidence  shows  that  the  levee  of  the  defendants  was  in  a  good  state  of 
repair  and  no  &ult  can  be  imputed  to  them.  The  accident  was  the  result  of 
force  majeure  exclusively,  and  in  cases  of  flood,  as  in  those  of  conflagration,  we 
take  the  rule  to  be,  that  services  rendered  voluntarily  to  preserve  another  man^s 
property  from  destruction,  are  presumed  to  be  gratuitous  and  give  no  cause  of 
action. 

We  do  not  think  there  is  in  the  record  sufficient  evidence  of  an  obligation  on 
tiie  part  of  the  defendants  to  pay  the  sum  claimed.    The  judgment  must,  there- 
fore, be  affirmed. 
Judgment  affirmed  with  costs. 
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Parish  op  West  Baton  Rougb  r.  Wm.  B.  Bobeetson. 

CbortltallQiiAlity  of  ft  line  impoaed  by  the  Polloe  Jury  of  West  Baton  Eouge  afflnned. 
ne  adprene  Ooart  b  withoQt  Juriidiction  to  decide  an  exception  taken  to  the  trial  of  a  caoM  before 
a  Joidoe  of  the  Peace  on  the  gronnd  that  the  Jutlce  wae  interested  in  the  came. 

APPEAL  from  tiie  District  Court,  Sixth  District,  Parish  of  West  Baton 
Rouge,  Burh,  J.  LcMell,  for  pUintift  H.  M.  Ibcrot  and  A.  S,  Eerron^ 
for  defendant  and  appellant 

R08T,  J.  This  18  an  appeal  by  the  plaintiffl  from  a  judgment  of  the  District 
Goort  reTersing  the  judgment  of  a  Justice  of  the  Peace,  by  which  the  defen- 
dant was  condemned  to  pay  a  fine  of  $100,  and  dismissing  the  plaintiflb*  daim, 
en  some  of  the  exceptions  taken  by  the  defendant  to  th«  action. 

The  action  was  brought  under  the  provisions  of  an  ordinance  of  the  Police 
Jury,  passed  under  the  authority  of  an  Act  of  the  Legislature,  delegating  to  that 
body  the  power  to  pass  all  such  ordinances  as  they  may  deem  necessary  rela- 
tire  to  roads  and  levees,  and  to  impose  such  fines  and  penalties  to  enforce  the 
sune,  as  they  may  judge  proper  and  expedient  Acts  of  1831,  B.  &  C,  page 
763,  No.  129. 

The  only  question  into  which  we  can  enquire  is  that  of  the  constutionality  or 
legality  of  the  fine  imposed  by  that  ordinance.  The  District  Judge,  so  fiu-  as 
we  understand  him,  was  of  opinion  that  the  ordinance  was  illegal  because  it 
made  the  fine  collectable  by  information  or  indictment  We  see  no  such  dis- 
position in  the  ordinance,  and  if  there  was,  Justices  of  the  Peace  derive  their 
jurisdiction  from  the  law,  and  the  Police  Jury  can  neither  increase  or  diminish 
it 

ILere  was  nothing  illegal  or  unconstitutional  in  the  fine  imposed,  and  this 
exception  should  have  been  overruled ;  but  leaving  that  exception  out  of  view, 
there  was  another  based  upon  the  personal  interest  of  the  justice  of  the  peace, 
winch  was  also  sustained  by  the  District  Judge.  Of  this  exception  we  have  no 
appellate  jurisdiction,  and  as  it  is  sufficient  to  sustain  the  judgment,  the  appeal 
must  be  dismissed. 

It  is  ordered  that  the  appeal  be  dismissed  with  cost& 


N.  Kino  Knox  v.  John  Buhler. 


Setarlal  Oerttflcate  of  notice  of  nonpayment,  pat  in  the  Poet  Office  at  Baton  Rooge,  was  headed  as 
tcOon :  "*  Baton  Booge,  May  19«  1868.  Mr.  John  JhiA/tfr-Parish  of  West  Baton  Rooge^Lobdell's 
Stare  P«Mt  OOee,  La."  It  vasol^ted  ttiat  ttiis  was  no  proof  ttiat  Uie  letter  to  Sukler,  on  the  oat- 
sUe,  wae  directed  to  any  place.    MM:  that  the  Gertiflcate  was  sofflclent 

APPEAL  from  &e  District  Court,  Sixth  District,  Paiish  of  West  Baton  Rouge. 
JSoberttan,  J.    /.  Jf.  A  J,  E,  Elam^  for  plaintiff.    Seymour,  for  defen- 
dant and  appellant 

SuDBLL,  J.  The  defendant  is  sued  as  endorser  of  a  promissory  note.  There 
was  judgment  against  him  in  the  Court  below.  The  only  ground  for  reversal 
argued  here  is  the  alledged  msufficiency  of  the  notarial  certificate  of  notice  of 
protest 
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^»  The  only  evidence  offered  to  prove  notice  was  a  certified  copy  of  the  oertifi- 

Buiim.       cate  of  the  Parish  Recorder  (  ex-officio  a  notary)  in  these  words : 

Baton  Rouge,  May  19th,  1852. 
Mr,  JOHN  BUHLER, 

Parish  of  West  Baton  Rouge, 

Lobdell's  Store  Post  Office,  La. 
Me.  JOHN  BUHLER,  Parish  of  East  Baton  Rouge, 

Baton  Rouge  Post  Office,  La. 
Mb.  N.  king  KNOX,  Baton  Rouge,  La. 
Sib. 
Please  to  take  notice  that  a  Promissory  Note,  drawn  by  Thos.  Devall,  for 
$1910  89,  dated  the  29th  day  of  May,  1850,  and  due  this  day,  has  been  duly 
protested  by  me  for  non-payment,  and  that  the  holder  looks  to  you  for  payment 
as  endorser  thereof.  Respectlfully,  your  obt  servant, 

[Signed.]  SAM.  SKOLFIELD,  Recorder. 

I  hereby  certify,  that  on  this  nineteenth  day  of  May,  eighteen  hundred  and 
fifty-two,  I  served  three  original  notices,  whereof  the  above  is  a  true  copy,  by 
depositing  two  for  John  Buhler^  first  endorser,  in  the  Post  Office  at  this  place, 
and  by  delivering  one  for  2f,  King  EhoXy  second  endorser,  to  him  in  person, 
and  of  which  I  made  this  record  in  presence  of  /.  Larquier  and  Joseph  Neph- 
ler,  witnesses,  at  Baton  Rouge,  on  the  day  and  year  above  written. 

J.  LARQUIER.  [Signed.]    SAM.  SKOLFIELD,  Recoi-der. 

JOS.  NEPHLER 

I  certify  the  within  to  be  a  true  copy  of  the  original  notices  of  protest 
and  manner  of  the  service. 

Given  under  my  hand  and  Seal  of  Office,  at  Baton  Rouge,  this  16th  day 
of  June,  1852.  [Signed.]        SAM.  SKOLFIELD,  Recorder. 

[Seal] 

It  is  admitted  that  Lobdell's  Store  Post  Office,  in  the  Parish  of  West  Baton 
Rouge,  was  the  proper  post  office  to  which  to  address  by  mail  a  letter  to 
BvMer  ;  but  it  is  argued  that  the  certificate  is  defective  in  this  respect,  *^  that 
the  certificate  of  the  notary  does  not  state  that  the  notices  of  protest  were 
directed  to  him  at  that  or  any  other  place."  The  address  stated  in  the  certifi- 
cate, it  is  said,  is  the  mere  inside  address  of  the  letter,  and  it  does  not  appear 
fh>m  the  certificate  that  such  an  address  was  on  the  outside  of  the  letter  which 
the  notary  put  into  the  Post-office. 

It  is  obvious  from  his  decree  that  the  District  Judge  thought  the  certificate 
imported  a  declaration  by  the  notary  that  one  of  the  letters  put  into  the  post- 
office  was  externally  addressed  to  "  Mr,  John  Buhler,  Parish  of  West  Baton 
Rouge,  Lobdell^s  Store  Post  Office,  La. : "  and  we  are  not  prepared  to  say  the  Dis> 
trict  Judge  erred  in  considering  this  the  reasonable  and  fair  intendment  of  the 
certificate,  taken  as  a  whole.  The  notary,  afi^er  copying  the  letters  so  addressed, 
says,  he  deposited  the  two  letters  for  Buhler  in  the  post-office  of  the  place  of 
protest  Taking  this  expression  in  its  popular  sense,  and  reading  it  in  connec- 
tion with  the  rest  of  the  certificate,  we  may  fairly  understand  the  notary  as 
saying  that  he  put  them  in  the  postroffice  addressed  as  in  the  heading  of  the 
letters.  To  suppose  that  the  notary  put  them  in  the  post-office  without  any 
address,  is  to  suppose  him  to  have  first  committed  a  gross  omission  of  duty  In 
a  business  he  was  employed  to  perform,  and  then  to  have  disingenuously  put  his 
name  to  a  certificate  which  would  suggest  to  an  ordinary  mind  a  state  of  facts 
different  from  what  really  existed.  We  take  it  to  be  a  just  rule  of  interpreta- 
tion, in  a  matter  of  this  sort,  that  where  the  instrument  is  susceptible  of  two 
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Raiatii;  for  months,  left  a  loaded  gun,  reaanbUng  a  walking  cane,  Id  her  yard .  It  was  taken  op  bj 
a  bojr,  aboat  fourteen  years  old,  belonging  to  defendantr-in  whose  hands  it  went  off  and  killed  the 
plaiBtiir's  slare.  Plaintiff  sued  for  damages.  EM:  It  was  the  plaintiff 's  negUgenos  which  was 
the  occasion  of  the  acddent,  and  this  is  sulBcient  to  prerent  her  recoyerjr. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  I^  Gard- 
ner, for  plaintifif  and  appellant     Dvfour,  ioit  defendant 

BoflT,  J.  We  do  not  consider  this  a  proper  case  for  the  allowance  of  the 
damages  daimed.  The  servant  of  the  defendant,  a  boy  about  fourteen  years 
dd,  had  gone  into  the  yard  of  the  plaintiff,  at  the  request  of  the  plaintiff^s  ser- 
vant, and  picked  up  from  the  groimd  where  it  lay,  what  to  all  appearance 
seemed  a  walking  cane,  and  in  handling  it,  as  a  boy  of  his  age  would  naturally 
do,  it  went  off  and  killed  the  plaintiff's  slaye.  If  there  was  any  fiiult  in  the 
b(7,  there  was  greater  &ult  in  the  pUdntiff^s  leaving  a  disguised  and  loaded  gun 
in  her  yard  for  months,  as  it  is  shown  she  has  done.  It  was  her  negligence 
which  was  the  occasion  of  the  accident,  and  this  is  sufficient  to  prevent  her 
recovery. 

The  testimony  leaves  it  doubtful  whether  the  cane  was  an  air  gun  or  a  fire 
arm ;  \t^  as  argued  for  the  plaintiff,  the  fact  of  its  being  a  fire  arm  was  material 
to  her,  she  should  have  shown  it  affirmatively. 

Judgment  affirmed  with  costs. 


EvARisTE  Blanc   t;.    T.  Cousin. 

WImo,  by  the  act  of  the  defendant  and  the  aoqolesoence  of  the  plaintiH;  an  action  of  boundary  is 
cbaoged  into  a  petitory  actloD— the  defendant  In  the  original  suit  becomes  the  plaintiff  in  the 
petitory  aetioa. 

Ab  appeal  win  not  be  entertained,  in  a  case  where  there  are  warrantors,  unless  the  warrantors, 
!  parties  in  the  appellate  Court . 


APPEAL  from  the  District  Court,  Eighth  District,  Parish  of  St  Tammany, 
Bay  lie,  J.    Alfred  Hennen,  for  plaintiff.    Jones,  for  defendant  and  ap- 
pellant 

RosT,  J.     The  plaintiff  originally  instituted  an  action  of  boundary  against 

«  the  defendant,  who  reconvened,  alleging  that  he  was  the  owner  of  the  land 

which  the  plaintiff  represented  as  belonging  to  him,  and  praying  that  he  m^ht 

be  qtneted  in  his  possession  and  title,  and  also  for  damages.    The  plaintiff  an- 
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eoDstmctioDfl,  one  consistent  with  official  duty  and  a  reasonable  and  business- 
like purpose,  and  the  other  involving  a  gross  omission  of  duty  under  circum- 
stances desriy  showing  that  such  omission  was  not  attributable  to  a  lack  of 
infinmation  on  the  part  of  the  public  officer  as  to  the  proper  mode  of  accom- 
plishing the  purpose  for  which  he  was  employed,  the  former  interpretation 
shookl  be  adopted. 
Judgment  affirmed  with  costs. 
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^«c  swered  the  demand  in  reconyention,  joined  issue  on  the  question  of  title  and 
OooBDi.  called  his  immediate  vendor  in  warranty.  To  this  call  in  warranty  no  objec- 
tion was  made  by  the  defendant,  and  the  previous  vendors  were  successively 
called  in  to  defend  the  suit  Some  of  the  warrantors  answered  to  the  merits 
and  others  filed  exceptions.  The  question  of  title  was  tried  by  the  District 
Court  and  decided  in  fiivor  of  the  plaintiff.  The  defendant  obtained  an  order 
of  appeal  in  open  Court  and  gave  bond  to  the  plaintiff  alone,  without  mention- 
ing the  warrantors,  or  other  parties  in  interest,  either  expressly  or  in  general 
terms.  The  appellee  has  moved  to  dismiss  the  appeal,  on  the  ground  that  the 
warrantors  have  not  been  made  parties. 

It  is  unquestionable  that  when  by  the  act  of  the  defendant,  and  the  acquies- 
cence of  the  plaintiff,  the  action  was  changed  from  an  action  of  boundary  to  a 
petitory  action,  the  defendant  became  plaintiff,  as  would  have  been  the  case 
if  the  original  suit  had  been  one  for  slander  of  title. 

The  original  plaintiff  having  become  the  defendant,  enjoyed  all  the  privileges 
of  defendants,  and  among  others  that  of  citing  his  vendors  in  warranty  either 
to  join  in  the  defence,  or  to  assume  it  at  their  exclusive  expense.  The  case  is 
therefore  to  be  viewed  as  a  petitory  action  instituted  by  the  defendant 

The  question  presented  by  the  motion  to  dismiss  first  came  before  the  Su- 
preme Court  in  the  case  of  Ouerin  etal^  v.  Bagnagrie^  9  L.  R,  478.  The  Court 
then  decided  that  warrantors  have  a  direct  interest  to  prevent  the  reversal  of  a 
judgment  in  favor  of  the  party  calling  them  in,  and  that  the  appellant  was 
bound  to  bring  them  into  Court,  but  the  case  being  a  new  one,  the  Court 
granted  time  to  cite  the  warrantor. 

The  same  question  came  again  before  the  Court,  two  years  after,  in  the  case 
of  Cuny  V.  Robert  0t  a2,  12  L.  R.,  476;  and  the  appeal  was  dismissed. 
Judge  Martin^  who  was  the  organ  of  the  Court,  said :  "  In  the  case  of  Overin 
we  refused  the  dismissal  and  gave  time  to  cite  the  warrantor,  because  the  ques- 
tion was  new  and  the  members  of  the  bar  entertained  different  opinions  in  rela- 
tion to  it  As  that  decision  has  been  long  published  and  is  well  known, 
we  do  not  think  ourselves  authorized  to  grant  the  same  indulgence.^* 

This  decision  was  reaffirmed  in  the  case  of  Oliver  v.  Williams^  12  R.  R., 
188,  and  it  has  been  held,  again  and  again,  that  an  appeal  will  not  be  enter- 
tained unless  all  the  parties  having  an  interest  in  the  maintenance  of  the  judg- 
ment appealed  fit)m  are  made  parties  in  the  appellate  Court 

The  same  question  came  before  us  lately  in  the  case  of  Charlotte  Williams 
and  husband  v.  Courtney  et  als^  and  although  the  case  appeared  to  us  a  hard 
one,  we  did  not  feel  ourselves  at  liberty  to  change  the  settied  jurisprudence  of 
the  Court,  in  a  matter  of  practice. 

That  jurisprudence  does  not  rest  upon  a  mere  technical  ground.  Its  object 
is  to  speed  the  administration  of  justice,  prevent  a  multiplicity  of  appeals,  and 
secure  the  rights  of  the  warrantors  under  all  contingencies. 

We  are  of  opinion  that  the  appeal  be  dismissed. 

It  is  ordered  that  the  appeal  be  dismissed  with  costs. 
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GovY  Hood  v.  Wm.  L.  Knox,  Sheriff  et  al.  |  ^  ^ 

99  •mendraenU  can  be  made  to  the  jodgmenta  of  the  District  Ooorta,  if  the  appellee  does  not  ask 

for  tbem  ia  the  manner  required  by  the  Code  of  Practice. 
A  jQdgment  cannot  be  amended  In  favor  of  the  appellee,  and  damages,  at  the  same  time,  allowed 

him  tor  a  fHroloas  ai^peal. 
VbcB  the  Jndipment  eqj<^s  bears  ten  per  cent,  interest,  no  more  interest  can  be  allowed  on  the 

diseotatkm  of  the  Lqionctlon. 

APPEAL  from  the  District  Court,  Tenth  District,  Parish  of  Carroll.  Selby, 
for  plaintiff  and  appellant     CaMwell^  for  defendants. 

DuxBAB,  J.  In  this  case  the  District  Judge  dissolved  the  injunction  with  ten 
per  cent,  per  annum  interest  on  the  amount  of  the  judgment  enjoined,  from  the 
3d  June,  1852,  until  paid,  and  the  plaintiff  has  appealed. 

The  defendants  have  filed  no  answer  to  the  appeal  stating  the  points  on  which 
they  think  they  have  sustained  wrong,  and  praying  that  the  judgment  be  re- 
versed with  r^pect  to  them,  and  confirmed  with  costs  on  the  rest,  but  have 
contented  themselves  with  a  statement  of  these  points  in  the  Brief  of  their 
attorney,  with  a  prayer  for  amendment  and  an  affirmance  of  the  judgment  of 
the  District  Court,  with  damages  fbr  a  frivolous  appeal  and  ten  per  cent  special 
damages  for  Counsel  fees. 

We  cannot  make  these  amendments  to  the  judgment  of  the  District  Court, 
because  the  appellees  have  not  asked  for  them  by  an  answer  filed  in  conformity 
to  the  provisions  of  the  Code  of  Practice,  Art  888,  907 ;  4  An'l,  150 ;  6  An'l, 
146.  Nor  could  we  amend  the  judgment  in  favor  of  the  appellee,  and  at  the 
same  time  award  him  damages  for  a  frivolous  appeal.  Desblieux  v.  Darhon- 
neavx,  2  Martin,  N.  S.,  217. 

We  are  satisfied  from  the  evidence  that  the  District  Judge  did  not  err  in  dis- 
solving the  injunction,  but  he  should  not  have  given  any  interest,  as  the  judg- 
ment injoined  bore  ten  per  cent  interest,  and  no  other  interest  can  be  allowed 
oo  the  dissolution  of  the  injunction,  Erwin  v.  BcmJc  of  Kentwchy^  5  Annual, 
p.  5.  However,  as  we  believe  that  substantial  justice  has  been  done,  and  the 
interest  allowed  will  not  exceed  or  even  equal  the  damages  which  should  have 
been  given,  we  are  not  disposed  to  make  any  change  in  the  judgment  of  the 
District  Judge,  which  is  affirmed  with  costs  in  both  Courts. 


J.  RoBATHAH;  Tutor  St  al,  V.  Francois  Ambdb  Tbtr. 

■nee  «lw  adoptkm  of  the  Oode  of  Practice,  a  Judgment  against  the  original  debtor  is  no  longer 
DeesMaJT  to  sapport  an  action  of  mirtgi^e,  even  when  the  via  moeouUva  is  rtsorted  to.  The 
oBjj  requisite  In  soch  case  Is  an  amicable  dopiand  from  the  debtor,  or  his  heirs,  thirty  dajrs  be- 
toe  ffiing  the  petiUon. 

APPEAL  fit>m  the  District  Court,   Fifth  District,   Parish  of  Assumption. 
Mdilhot  and  Afills^  for  plaintiffs  and  appellants.    J.   C.  S  A.  Beatt^^ 
tor  defendants. 
10 
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Tm. 


RosT,  J.  The  pUintifTs  proceeded  by  the  via  ordwaria  against  the  defendant, 
as  third  possessor  of  certain  slaves  formerly  owned  by  the  late  Sarah  Tong, 
their  mother  and  tutrix,  to  subject  them  to  their  legal  mortgage. 

The  defendant  excepted  to  the  petition  on  the  ground  that  it  docs  not  clearly 
set  forth  the  amount  of  the  respective  claims  of  the  parties,  and  on  the  further 
ground  that  the  plaintiffs  have  accepted  the  succession  of  their  mother  under 
benefit  of  an  inventory,  and  can  only  maintain  their  action  after  the  final  settle- 
ment of  her  succession. 

No  action  was  had  upon  these  exceptions,  but  the  plaintifls  amended  their 
petition,  setting  forth  their  claims  with  more  precision,  and  the  defendant  then 
pleaded  the  general  issue,  and  further  that  a  tract  of  land  belonging  to  Sarah 
Tong  was  sold  at  the  probate  sale  of  her  succession,  and  that  the  plaintiffs  can- 
I  not  recover  till  they  discuss  the  proceeds  of  the  sale,  or  credit  them  on  their 
eJum,  One  of  the  exceptions  was  obviated  by  the  amended  petition,  and  the 
other  must  be  considered  as  waived  by  the  pleas  to  the  merits.  Those  pleas, 
therefore,  are  alone  to  be  considered. 

The  general  denial  having  put  at  issue  the  reality  and  amount  of  the  plain- 
tiffs' claims,  they  adduced,  to  establish  them,  evidence  which  was- received  with- 
out objection,  and  which  stands  unimpeached.  We  think  it  makes  out  a  prima 
facia  case  in  their  favor. 

The  District  Judge  dismissed  the  petition  on  the  ground  that  there  should 
have  been  a  judgment  against  the  tutrix  before  the  action  could  be  maintained. 
This  objection  was  not  raised  by  the  defendant,  and  is,  besides,  untenable. 
Since  the  adoption  of  the  Code  of  Practice,  a  judgment  against  the  original 
debtor  is  no  longer  necessary  to  support  an  action  of  mortgage,  oven  when  the 
loia  executiea  is  resorted  to.  The  only  requisite  in  such  cases  is  an  amicable 
demand  from  the  debtor,  or  his  heirs,  thirty  days  before  the  filing  of  the  peti- 
tion. C.  P.,  69.  The  plaintifiGs  themselves  are  the  beneficiary  heirs  of  Sarah 
Tong  and  cannot  be  required  to  make  a  demand  from  themselves.  It  is  in 
proof  that  Sarah  Tong  died  insolvent;  that  her  property  was  sold,  and  that 
after  paying  the  privileged  debts,  there  remains  only  a  balance  of  $800  to  be 
applied  to  the  plaintiffs'  claim.  A  demand  from  the  administrator  beyond  that 
amount  would  have  been  useless,  and  the  defendant  does  not  insist  upon  it 
He  only  asks  that  the  balance,  after  payment  of  the  privileges,  be  credited  upon 
the  plaintiffs'  claim.  We  are  of  opinion  that  he  is  entitled  to  relief  to  that 
extent 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  reversed. 

It  is  further  ordered  that  the  plaintiff^  do  have  judgment  in  their  &vor,  and 
that  the  defendant  pay  to  them  the  sum  of  two  thousand  and  eighty-four  dol- 
lars, ninety-three  cents,  with  legal  interest  from  1st  April,  1853,  till  paid,  or  that 
he  surrender  the  skves  Louise,  Adelle  and  Negrillon,  d^ribed  in  the  petition, 
to  be  sold  under  the  legal  mortgage  existing  in  favor  of  the  plaintiffs,  to  pay 
said  sum  and  interest     The  defendant  to  pay  the  costs  in  both  Courts. 
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Jacques  (tosserand  v.  Jean  B.  Lacour  et  al. 

Fuvle  evidence  la  InadmJjMble  to  shew  the  declarations  of  a  auretj,  made  at  the  Ume  of  hU  sign- 

lag  the  note,  bot  oot  of  tlie  pretence  of  his  co-surety— the  ofctfeet  of  which  evidence  was  to  show 

what  the  surety  supposed  was  the  nature  of  his  obligation. 
A  sneCj  has  a  rl^t  to  be  subrogated  to  the  principal's  rights  against  his  solidary  co-surety,  to  the 

extent  of  the  co-surety's  liability ;  and  if  the  principal  granto  time  to  the  co-surety,  that  would 

defeat  the  8arety*s  right  to  the  subrogation— the  surety  is  discharged. 


/A 


A 


/' 


PPEAL  from  the  Distria  Courts  Ninth  District     Farrar,  J. 
Suit  on  the  following  promissory  note. 

|8,54S.  PoiNTE  Coupee,  ce  20  Juin,  1849. 

Dans  tout  Mars,  mille  huit  cent  cinquante,  nous  Jean  B*te  Lacour  comme 
principal,  et  Madame  V.  Pierre  Gondran,  et  Monsieur  Jean  B'te  Decuir  comme 
la  caution,  promettons  de  payer  solidaircment  et  Fun  pour  Tautre,  a  Tordre  de 
Monsieur  Jacques  Gosserand,  la  somme  de  trois  mille  cinq  cent  quarante-trois 
ptistres  pour  yaleur  recue,  avec  interet  k  huit  pour  cent  Tan  depuis  Tech^anco 
joaqu'i  parfait  paiement  [Signed]        JEAN  B.  LACOUR, 

JEAN  B.  DECUIR, 
Chas.  Hagan,  temoin.  V.  P.  GONDRAN// 

The  follonring  is  the  substance  of  a  Bill  of  Exceptions  taken  by  one  of  the 
defendants. 

"Be  it  known  that  on  the  trial  of  this  case,  Margeruite  Deeuir^  <j^.,  offered 
a  witness  to  prove  that  the  principal  on  the  note,  Jean  B*te  Laeour^  went  to 
ask  from  Jean  Rte  Deeuir  to  sign  the  note  as  the  surety  of  Mad,  Gondran ; 
thst  the  said  Decuir  stated  that  he  would  sign  it,  not  as  Lacour'e  security,  but 
as  that  of  Mad.  Gondran,  kc,  &c.  The  object  of  Mad.  Decuir  being  by  that 
eridence  to  prove  the  intentions  of  her  father,  and  the  obligation  he  assumed 
when  he  signed  the  note. 

^*  It  was  not  pretended  that  the  note  was  signed  in  blank,  and  afterwards 
fined  up.  Ihus  the  testimony  offered  went  to  contradict  by  parol  the  written 
obligation  itself,  and  the  object  of  the  evidence  being  to  bind  the  defendant, 
Oimdran,  as  principal  in  a  written  obligation  in  which  she  appeared  to  be  a 
gurety,  by  proving  a  verbal  statement  made  by  the  other  surety  out  of  her  pre- 
sence, the  Court  conndered  the  evidence  illegal  and  rejected  it  accordingly.^' 

Mahodeau,  for  plaindff.  Frocosty  for  Lejeune,  and  Cooley  for  Gondran^ 
defendants. 

ProMBty  cited  2  R.,  380;  6  A.,  603 ;  11  R,  28 ;  5  A.,  12 ;  Saulet  v.  Te- 
pa(fud€r,  2  A.,  429 ;  Troplong,  Cautiannement,  Nos.  558,  666. 

Slidkll,  jN^On  the  face  of  the  note  we  consider  Madame  Gondran  and  /. 
R  Decuir  bound  as  sureties  in  9olido.^ 

We  are  of  opinion  that  the  District  Judge  did  not  err  in  excluding  parole 
evidence  of  the  declarations  of  Decuir,  made  at  the  time  of  his  signing  the 
note,  but  out  of  the  presence  of  Madame  Gondran,  as  to  what  he  supposed  was 
the  nature  of  his  obligation. 

It  is  undisputed  that  Goeserand,  the  holder  of  the  note,  gave  time  to  Madame 
Gondran  ;  and  the  question  arises  whether  this  agreement  affected,  and  if  so, 
to  what  extent,  the  liability  of  her  co-surety  Decuir,  and  his  heir  Mrs.  Lejeune. 

By  the  Article  8082  of  the  Code  of  1826,  it  is  said,  the  prolongation  of  the 
term  granted  to  the  principal  debtor,  without  the  consent  of  the  surety,  operates 
a  &charge  of  the  latter. 

It  is  argued  for  the  plaintiff  that  this  article  does  not  in  terms  cover  the  case 
of  time  given  to  a  co-surety.    This  is  true.    But  we  consider  its  spirit  applica- 
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G<««A»>  ble  to  the  present  question,  especially  when  we  revert  to  the  pre-existing  law, 
Laoooi.  and  the  reasons  suggested  by  the  jurisconsults  who  prepared  the  amended 
Code,  which  is  the  law  of  this  contract 

In  the  Code  of  1808,  under  the  head  "Extinctions  of  Suretyship,"  is  the  fol- 
lowing Article.  "  The  simple  prorogation  of  the  term  granted  by  the  creditor 
to  the  principal  debtor,  docs  not  exonerate  the  surety,  who  may  in  this  case  sue 
the  said  debtor,  to  compel  him  to  make  payment." 

In  presenting  the  amendment  which  was  adopted  by  Article  8033,  above 
cited,  the  jurisconsults  submitted  to  the  legislature  the  following  remarks. 

"  This  is  an  innovation  on  the  principles  acknowledged  by  authors,  and  an 
entire  change  of  the  provision  as  it  existed  before,  in  which  it  is  declared  that 
a  mere  prorogation  of  the  term  granted  to  the  debtor  should  not  discharge  the 
surety.  It  is  proper,  therefore,  that  we  should  state  the  reasons  which  have 
induced  us  to  propose  this  amendment. 

"  Pothier,  from  whom  principally  the  French  Code  has  adopted  a  provision 
similar  to  that  which  we  propose  to  abolish,  gives  as  a  reason  for  his  opinion^ 
that  where  the  creditor  accords  the  debtor  a  prorogation  of  the  time,  this  does 
not  prevent  the  surety  from  acting  against  the  debtor,  and  providing  for  his 
indemnity,  if  he  perceives  that  the  fortune  of  the  debtor  is  beginning  to 
diminish. 

"  Notwithstanding  the  respect  due  to  an  authority  of  such  weight,  we  do  not 
think  that  this  doctrine  is  in  accordance  with  general  principles,  as  applicable 
to  matters  of  suretyship,  nor  that  it  is  just  to  drive  the  surety  to  this  recourse. 
The  obligation  which  the  surety  contracts  is  to  pay  at  the  time  fixed  by  the 
contract,  if  the  debtor  himself  does  not  '  This  security  is  given  for  a  limited 
time.  When  the  time  of  performing  the  obligation  arrives,  the  surety  should 
have  the  right  of  insisting  on  the  execution  of  the  contract,  that  he  may  be 
discharged,  or  at  least  that  he  may  be  informed  of  the  amount  which  he  has 
to  pay.  To  prolong  his  obligation  beyond  the  term  fixed,  is  to  force  him  be- 
yond his  undertaking ;  to  subject  him  to  conditions  to  which  he  did  not  mean 
to  submit     In  fine,  it  is  changing  his  eontra4:L^^    See  Amendments,  p.  119. 

If  we  apply  the  spirit  of  these  remarks  and  of  the  amendment  to  the  case 
before  us,  how  does  the  matter  stand  ? 

Mrs,  Deeuir  had  a  right,  as  surety,  to  be  subrogated  to  the  rights  of  the 
plaintiff,  under  the  original  contract,  against  her  co-surety  to  the  extent  of  their 
share  of  liability,  which  t'nfar  se  her  co-surety  was  bound  to  have.  For  being 
bound  as  sureties  in  solido^  either,  on  paying  the  whole  debt  had  a  right  to  re- 
sort to  the  co-surety  to  reimburse  one  half.  But  if  the  appellant  had  paid  the 
plaintiff  the  whole  claim,  and  demanded  a  subrogation  of  the  rights'  of  the 
plaintiff  against  Madnme  Gondran^  the  plaintiff  could  not  liave  given  it  By 
his  agreement  he  was  estopped  from  present  suit  Thus  the  co-surety's  right 
under  the  contract  had  been  changed,  to  the  co-surety's  detriment,  by  the  act 
of  the  creditors ;  and  therefore,  in  our  opinion,  the  co-surety's  liability  was  pro 
tanto  discharged. 

We  are  of  opinion,  therefore,  that  the  judgment  against  the  appellant  for  the 
whole  amount  of  the  note  and  interest,  was  erroneous,  and  that  the  judgment 
should  be  reduced  by  one-half,  being  the  amount  of  the  share  of  the  co-surety, 
Mrs.  Oondran. 

It  is,  therefore,  decreed  that  the  judgment  of  the  Court  below  against  Mrs, 
Margaret  Deeuir,  vrife  of  Ovid  Lejeune,  be  reversed,  and  that  the  said  plaintiff 
recover  of  the  said  Margaret  Deeuir  the  sum  of  $1771  50,  with  interest  there- 
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on  from  the  3d  April,  1850,  until  paid,  at  the  rate  of  eight  per  cent,  per  annum      aotsKmAio 
and  costs  of  the  suit  agningt  her  in  the  Court  below,  the  costs  of  the  appeal  to       Uoovtu 


be  paid  by  the  plaintiS^ 


E.  A.  BsifinsT,  Tutrix,  v!  Staxnbs,  Sheriff  and  another. 

Where  the  Sberitt  leries  property  in  the  potecnrion  of  the  Judgment  debtor,  the  party  representing 
himtelf  as  the  ovner,  who  sues  for  damages  for  an  Illegal  sefxare,  must  make  oat  his  title  A1II7 
aai  dearly  beftm  tthe  Sheriff  can  be  molcted.  Hie  daties  of  the  Sheriff  are  delicate  and  his  re* 
qwwsifailftics  great,  and  unless  Courts  of  justice  are  cautious  In  entertaining  claims  for  damages 
ag^nst  Ikim,  the  eflkiency  of  the  law  may  be  hnpaired. 

APPEAL  from  the  District  Court,  Eighth  District,  Penn,  J.     Wattenon,  for- 
piaintifC     J.  JL  Jojm^  for  defendant  {Starned)  and  appellant 

DcNBAB,  J.  Under  an  execution  issued  on  a  judgment  obtained  by  the  de- 
fendant StUeB  against  Eliza  Anne  Bennett^  the  Sheriff  seized  certain  slaves, 
which  he  found  in  her  possession.  Shortly  afterwards  the  present  suit  was  in- 
stituted by  Mn,  Bennett^  as  tutrix  of  her  daughter  by  a  former  marriage,  Oeta- 
tine  Williamson^  arerring  that  the  title  to  the  slaTes  seized  was  in  her  said 
daughter,  and  praying  that  the  seizure  be  set  aside,  and  that  the  defendants 
in  solido  be  adjudged  to  pay  her,  for  the  use  of  her  daughter,  five  hundred  dol- 
lars damages  and  hire  for  the  negroes  during  their  detention.  It  appears  from 
the  Sheriflf^s  return  that  the  slaves  were  restored  to  the  plaintiff  not  long  after 
their  seizure,  so  that  the  suit  resolved  itself  simply  into  an  action  for  damages. 
The  Court  below  gave  judgment  against  the  defendants  for,  in  solido^  the  sum  of 
two  hundred  dollars,  from  which  Starnes,  the  Sheriff,  has  appealed.  The  other 
defendant  is  not  before  us.  We  have  carefully  examined  the  evidence  adduced 
on  the  trial,  and  are  by  no  means  satisfied  that  the  title  of  the  plaintiff  OctaninB 
WUiuimson  has  been  established  so  fully  and  clearly  as  to  authorize  us  to  mulct 
the  Sheriff  in  damages  for  their  seizure.  The  general  principle  is  true,  that  the 
Sheriff  who  wrongfully  seizes  the  property  of  another  is  a  trespasser,  and  ac- 
<:oitling  to  the  circumstances  of  the  case,  is  liable  in  damages  as  such,  but  he 
who  sets  up  title  as  owner,  ought  to  establish  it  clearly  and  satisfactorily. 

We  are  not  to  be  understood  as  deciding,  in  the  present  case,  that  Octavine 
WiUiamMn  is  not  the  owner  of  the  slaves  which  were  seized,  but  that  the  evi- 
dence offered  on  her  behalf  is  masked  by  circumstances  which  raise  serious 
doabtsiin  our  minds.  The  duties  imposed  by  law  upon  a  Sheriff,  armed  with  a 
writ  of  execution,  are  frequently  of  a  very  delicate  nature,  and  his  responsi- 
bilities great  Unless,  therefore,  it  is  made  manifest  that  he  has  exceeded  his 
poweis,  and  stepped  beyond  the  line  of  duty,  Courts  of  justice  may  well  be 
(atntious  in  entertaining  claims  for  damages  against  him,  or  the  efficiency  of  the 
law  will  be  arrested ;  particulariy  in  cases  where  the  debtor  is  in  open  and  no- 
torious possession  and  enjoyment  of  property,  the  paper  title  to  which  may  be 
in  another. 

It  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  Court,  so  far  as  it  regards  the  Sheriff,  B.  B.  Starnes^  be  reversed  and  set 
aside,  and  judgment  is  rendered  in  his  favor,  the  plaintiff  and  appellee  paying 
eosts  in  both  Courts. 
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H.  F.  Bbnnbt  v.  B.  B.  Starnes,  Sheriff. 

[  Same  principle  as  JC.  A.  Bmnet^  Tutrix,  t.  8anu:\ 

APPEAL  from  District  Court,  Eighth  District,  Penn^  J.  Wattenon^  for 
pUdntiff.    Jone$y  for  defendant 

Dunbar,  J.  This  case  does  not  materially  differ  from  that  just  decided  of 
E.  A,  Bennety  tutrix,  y.  the  same  defendants.  The  plaintiff,  who  is  the  husband 
of  Eliza  Ann  Bennet^  the  original  defendant  in  execution,  sets  up  title  and 
claims  as  his  own,  three  of  the  slaves  seized  by  the  Sheriff,  and  prays  damages 
against  the  defendant  in  solido  for  tlieir  illegal  seizure.  There  was  judgment 
in  his  favor  for  one  hundred  and  fifty  dollars,  and  the  defendant,  Stames^  has 
appealed.  We  do  not  consider  that  the  plaintiff  has  established  such  a  title  as 
would  authorize  us  to  affirm  the  judgment  of  the  Court  below,  and  the  opinion 
just  expressed  in  the  case  of  E.  A,  Bennet,  tutrix,  as  regards  the  liability  of 
Sheriffs,  we  reiterate  here. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
lower  Court,  so  far  as  it  regards  the  defendant,  B,  B.  Stames^  Sheriff,  be  revers- 
ed and  set  aside,  and  judgment  is  rendered  in  his  &vor,  the  plaintiff,  appellee, 
paying  costs  in  both  Courts. 


Petkr  O'Nbal,  Adm  ,  v.  Jane  Oatks. 

An  administrator  has  no  right  to  claim  from  an  heir  the  dellverj  and  possession  of  property  of  which 
the  heir  became  an  ondivided  proprietor  with  his  co-heirs  on  the  death  of  the  common  ancestor; 
without  suggestion,  or  proof  that  soch  property  is  necessary  for  the  payment  of  the  debts  of  the 
succession. 

APPEAL  from  the  District  Court,  Sixth  District,  Bohertson,  J,    Hemm  and 
Gily  for  plaintiff  and  appellant     Dunn^  for  defendant. 

DuKBAR,  J.  This  is  an  action  instituted  by  Peter  O'Neal^  as  administrator 
of  the  succession  of  Kancy  Oates^  to  recover  from  the  defendant  a  negro  woman 
and  child,  which  he  avers  to  be  the  property  of  the  estate,  and  hire  for  their 
detention.  The  defendant  pleads  that  she  holds  possession  of  these  s^ves  as 
tutrix  of  her  minor  son,  William  Thomas  Oates^  issue  of  her  marriage  with 
Henry  OateSy  who  was  the  son  of  Nancy.  That  the  said  ITaiuiy  had  in  her  life 
time  divided  her  negroes  amongst  her  children,  and  that  to  her  son  Henry  she 
gave  the  slaves  in  controversy  by  way  of  advancement  She  specially  denies 
the  right  of  the  administrator  to  take  this  property  out  of  her  possession.  That 
there  are  no  debts  to  be  paid  ;  that  if  there  are,  she  is  ready,  on  behalf  of  her 
child,  to  give  security  therefor,  and  that  the  heirs  of  Nancy  Oates  alone,  by  au 
action  of  Partition,  have  any  right  to  call  in  question  her  child's  title  to  the  pro- 
perty. There  was  judgment  in  her  favor,  and  the  administrator  has  appealed. 
The  original  ownership  of  the  slaves  by  Nancy  Oatss  is  admitted,  and  the  heir- 
ship of  the  minor  child  of  the  present  defendant,  by  representation,  is  also  con- 
ceded. No  proof  has  been  offered,  nor  indeed  has  any  allegation  been  made 
that  the  succession  of  Nancy  Oates  is  in  debt     Under  the  circumstances  the 
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appcHntment  of  an  adminutrator  seems  to  have  been  unnecessary.  Admitting,  O'Nkal 
howerer,  that  it  was,  this  Court  held  in  the  case  of  Davis  t.  Davis^  6th  Annual,  Oatq. 
561,  that  the  administrator  of  an  estate  has  no  right  to  sue  an  heir  upon  a  debt 
dae  bj  hhn  to  the  estate,  and  compel  him  to  bring  the  money  into  Court,  where 
there  is  neither  suggestion  nor  proof  that  it  is  necessary  for  the  payment  of  the 
debts  of  the  succession.  So  in  like  manner,  neither  has  an  administrator  the 
right  to  sue  the  heir  for  the  delivery  and  possession  of  property,  of  which  he 
becime  an  undivided  proprietor  with  his  co-heirs  upon  the  death  of  the  common 
ancestor.  C.  C,  1214.  It  is  a  question  to  be  settled  amongst  the  heirs  them- 
selves  on  a  partition  of  the  estate.  From  the  evidence  it  would  seem  that 
Nancy  Oateg  divided  her  negroes  amongst  her  children  in  her  lifetime,  and  that 
the  present  plaintiff,  who  was  her  son,  received  one.  If  there  was  any  inequal- 
ity it  can  be  adjusted  in  the  manner  pointed  out  by  law. 

This  view  of  the  case  renders  it  unnecessary  for  us  to  express  any  opinion  on 
the  BiU  of  Exceptions  taken  by  plaintiff  on  the  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed  with  costs. 


Statk  op  Louisia.na  v.  Hbnry  a.  Ridding  el  al. 

WbflB  the  obligation  of  a  bafl  bond  if  for  the  prisoner  to  appear  and  remain  nntil  diflcharged  by 
taeeoiuve  of  law,  Uie  •oretlei  are  boond,  though  the  priBoner  be  indicted  for  an  olfeace  dllTerent 
from  that  for  which  he  was  committed. 

APPEAL  from  the  District  Court,  Sixth  District,  Parish  of  East  Baton  Rouge, 
Burhcj  J.*      Jones,  for  the  sureties. 

DusBAB,  J.  This  is  an  appeal  from  a  judgment  on  a  bail  bond  by  the  sure- 
ties of  Ridding^  who  allege  in  their  deftnce,  that  they  cannot  be  held  respon- 
sihle  for  the  appearance  of  their  principal  to  answer  a  different  and  higher 
crime  than  the  one  recited  p  their  bond. 

It  appears  that  Ridding  was  committed  to  jail,  in  the  parish  of  East  Baton 
Boogc,  by  a  magistrate,  for  the  crime  of  shooting  one  Samuel  Oldfleld,  with  in- 
tent to  kill,  and  was  admitted  to  baU  by  order  of  the  District  Judge. 

The  bond  recites:  '*That  whereas  the  above  bounden  Henry  A,  Ridding  is 
m  the  custody  of  the  Sheriff  of  the  parish  of  East  Baton  Rouge,  by  virtue  of  a 
commitment  issued  by  John  R,  Dufroe,  justice  of  the  peace,  in  and  for  said 
pvish,  on  a  cluu^  of  shooting  one  Samuel  Oldfield  with  intent  to  kill,  now  on 
file,  and  to  be  brought  before  the  Grand  Jury  of  said  parish,  at  the  next  Jury 
tenn  o(  the  Sixth  District  Court,  to  be  holden  in  and  for  said  parish.  Now  if 
&e  said  Henry  A,  Ridding  shall  well  and  truly  make  his  personal  appearance, 
in  the  Sixth  District  Court  for  said  parish,  on  the  second  Monday  of  October 
next,  1861,  at  the  Court  House  of  said  parish,  to  answer  to  such  matter  and 
ind  things  as  shall  then  and  there  be  objected  or  exhibited  i^inst  him,  the 
nid  Henry  A.  Ridding,  and  shall  there  continue  and  remam,  from  day  to  day, 
*nd  from  term  to  term,  until  he  be  discharged  by  duo  course  of  law,  or  surren- 
der his  body  to  the  custody  of  said  Court,  then  this  obligation  to  be  null  and 
▼Old,  otherwise  to  remain  in  full  force  and  virtue.'^ 

*  After  Judgment  wai  rendered  on  the  bond,  an  muuoceraftil  attempt  was  made  to  annul  tlte 
Hgrncoi,  before  JUberimm,  J,  who  snoceeded  Burke^  J. 
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B^AfB  On  the  17th  October,  1851,  at  a  sesBion  of  the  District  Coart,  for  the  parish 

RuMMMo.       of  East  Baton  Rouge,  the  Grand  Jury  found  a  true  bill,  on  an  indictment  against 

Ridding^  for  shooting  with  intent  to  commit  murder.     Upon  which  day  the 

said  Ridding  failing  to  appear,  and  his  sureties  also  failing  to  produce  him,  on 

motion  of  the  District  Attorney,  a  judgment  was  entered  up  against  him  and  his 

•  sureties,  upon  their  bail  bond. 

It  is  clear  to  us  that  there  has  been  a  forfeiture  of  the  bail  bond. 

**  If  the  sureties  are  bound  by  recognizance  that  a  defendant  shall  appear  in 
the  King's  Bench,  the  first  day  of  such  a  term,  to  answer  to  a  particular  infor- 
mation against  him,  and  not  to  depart  until  he  shall  be  discharged  by  the 
Court,  and  afterwards  the  Attorney  General  enters  a  noUe  prosequi,  as  to  that 
information,  and  exhibits  another,  on  which  the  defendant  is  convicted,  and  re- 
fuses to  appear  in  Court,  after  personal  notice,  the  recognizance  is  forfeited  by 
the  default ;  for  being  express  that  the  party  shall  not  depart  till  he  be  dis- 
charged by  the  Court,  it  cannot  be  satisfied  unless  he  be  forthcoming,  and  ready 
to  answer  to  any  other  information  exhibited  against  him,  before  he  receives 
his  discharge,  as  much  as  that  he  was  particularly  bound  to  answer."  Ist 
Chitty's  Criminal  Law,  105. 

Here  the  obligation  is  the  same — to  appear  and  remain  until  the  defendant 
be  discharged  by  due  course  of  law,  or  surrender  his  body  to  the  custody  of 
the  Court. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed,  with  costs. 


New  Okleans   and  Carrollton  Railroad   Company  v,  Boswobth, 

LiLEs  at  al. 

The  remedy  of  parUes  to  a  judgment  alleging  matters  i»pais,  against  one  not  a  party  to  the  record, 
is  by  an  action  in  the  ordinary  form,  and  not  by  rule ;  therefore,  proceedings  against  the  heirs  by  & 
Judgment  creditor  of  their  deceased  Cather,  to  make  them  liable  for  their  father's  debts  because 
they  had  taken  possession  of  his  succession,  and  made  an  informal  distribution  of  it  among  them- 
selves, must  be  by  an  ordinary  action,  and  not  by  rule. 

A  judgment  obtained  against  one  who,  though  citwl,  dies  before  Issue  Joined,  Is  anulli^. 

APPEAL  from  the  District  Court,  Tenth  District,  Parish  of  Carroll  Copley ^  J. 
Snyd&ry  for  plaintiffs  and  -appellants.     Selby,  for  defendants. 

RosT,  J.  The  phiintiffs,  having  cbtained  a  judgment  against  Lil^  m  1840, 
have  taken  a  rule  upon  his  heirs,  who  were  all  minors  at  the  time  of  his  death, 
to  show  cause  why  said  judgment  should  not  be  made  exigible  against  them,  on 
the  ground  that  they  have  rendered  themselves  liable  for  the  debts  of  their  father 
by  taking  possession  of  his  succession,  and  making  an  informal  distribution 
of  it  among  themselves. 

In  that  aspect  of  the  case  it  would  not  materially  differ  in  principle  from  that 
of  Reynolds  et  al.  «.  Horn  et  aL,  4th  Ann.,  187,  in  which  it  was  held  that  the 
remedy  of  parties  to  a  judgment  alleging  matters  inpais^  against  one  not  a  party 
to  the  record,  was  by  an  action  in  the  ordinary  form,  and  not  by  rule.  But 
there  is,  in  fact,  no  judgment  against  LiUs  that  can  be  made  exigible  against  his 
heirs ;  he  died  after  being  cited,  but  before  issue  joined,  and  judgment  was 
entered  against  him  through  error  and  in  ignorance  of  his  death.    That  judg- 
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ment  is  «  nnllitj,  and  there  is  nothing  for  the  rule  to  rest  upon.    It  should,  New Okwaiwahd 
therefore,  have  been  discharged,  but  the  District  Judge  erred  in  rendering  a  final       wis  Oo. 
judgment  for  the  defendants.  Bobwobte,  Lojb, 

It  is^  therefore,  ordered  that  the  judgment  be  reversed,  and  the  rule  taken  by        "  ^^ 
the  plaintiSs  discharged. 

It  i?  further  ordered  that  the  costs  of  the  District  Court  be  paid  by  the  plain- 
ti£&|  and  those  of  the  appeal  by  the  defendants. 


Benjamin  Lbb  v.  William  Whitehead. 


The  preserlptiaa  of  oneyBftr,efltablUhed  agaliut  certain  real  eoniracU,  does  not  apply  to  tboee  that 
«re  iitBHilated. 

APPEAL  from  the  District  Court,  Fourth  District,  Parish  of  West  Feliciana, 
Perkins^  J.    Stockton  and  Steele^  for  defendant 

BosT,  J.  The  plaintiff  has  enjoined  the  sale  of  certain  slaves,  seized  at  the 
suit  of  the  defendant  against  Kieholas  Barnes^  and  claims  title  to  them  under 
judicial  sales  made  in  other  suits  against  Barnes 

The  defendant  admits  the  existence  of  the  title  alleged,  but  avers  that  it  is  a 
nmulalion,  devised  by  Lee  and  Bamee  for  the  purpose  of  defeating  the  pursuit 
of  the  creditors  of  the  latter,  and  that  the  name  of  Lee  is  merely  used  therein 
to  cast  a  shadow  upon  the  title  of  Bamee^  which,  in  truth,  has  remained 
unchanged  after  the  judicial  sales.  The  District  Court  perpetuated  the  ii^unc- 
tioo,  and  the  defendant  has  appealed. 

Several  questions  have  been  raised  in  argument  which  it  is  not  necessary  to 
nodce  in  detaiL  There  is  no  legal  evidence  that  the  exception  taken  by  the 
plainti£^  during  the  trial,  was  acted  upon  by  the  Court,  or  that  he  excepted  to 
any  of  the  testimony  offered  by  the  defendant  in  support  of  the  issue  of  simu- 
lation, and  it  clearly  results  from  the  evidence  which  he  himself  introduced,  and 
the  admisdons  which  he  required  the  defendant  to  make,  that  the  case  was 
tried  on  that  issue. 

We  deem  it,  also,  unnecessary  to  take  into  consideration  the  informalities  of 
the  judicial  sales,  alleged  as  grounds  of  nullity  by  the  defendant's  counsel  He 
avers  in  his  answer  that  the  sales  were  made  not  only  with  the  consent  of  Bamee^ 
bat  by  his  procurement;  they  must,  therefore,  be  considered  as  his  acts,  without 
r^ard  to  the  form  pursued  and  the  informalities  which,  under  a  different  state 
of  &ct8,  might  perhaps  affect  their  validity. 

Under  three  executions  issued  in  suits  against  Ba/mes^  the  slaves  in  contro- 
versy, with  others,  and  a  large  body  of  land,  partly  in  cultivation,  were  seized 
and  adjudged  by  the  Sheriff  to  the  plaintiff  for  the  sum  of  two  thousand  five 
handred  dollars,  subject  to  the  mortgages  mentioned  in  the  certificate  of  the 
Recorder,  read  at  the  sale,  which  amounted  to  upwards  of  sixty  thousand  dol- 
lars. Two  days  after  the  sale,  which  took  place  in  the  month  of  April,  1841, 
Lee^  the  purchaser,  gave  Barnes  a  power  of  Attorney  to  manage  and  administer 
the  property  sold  Barnes  continued  alone  in  possession  until  the  fall  of  the 
jear,  when  Lee  came  from  the  State  of  Mississippi  with  his  &mily,  and  lived  on 
11 
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Lug         the  place  during  more  than  one  year.     Eariy  in  1843  he  gave  another  power  of 

Whiotbad.     attorney  to  Barnes^  authorizing  him  not  only  to  administer,  hut  also  to  sell  and 

mortgage  the  property.     He  then  returned  to  the  State  of  Mississippi,  and  had 

never  been  seen  on  the  place  again  until  he  made  the  affidavit  on  which  the 

injunction  in  this  case  issued,  in  April,  1851. 

The  defendant  admitted  before  the  trial,  for  the  purpose  of  avoiding  a  contin- 
uance, that  if  an  absent  witness  for  the  plaintiff  was  present,  he  would  testify 
that  Le^  took  possession  of  all  the  property  purchased  by  him,  and  remained  in 
actual  possession  thereof  for  more  than  a  year,  when  he  left  on  account  of  ill- 
health  and  the  dissatisfaction  of  his  family,  and  that  during  the  time  he  was  on 
the  place  he  exercised  all  the  rights  of  ownership  over  the  property,  and  no 
other  person  exercised  any  rights  of  ownership  during  that  time. 

Two  other  witnesses,  relatives  of  Lee  and  Barnes,  also  testified  to  the  residence 
of  Lee  upon  the  place  during  more  than  one  year,  and  that  he  exercised  the 
rights  of  ownership  during  that  time.  It  is  proved  that  at  least  six  months 
elapsed  after  the  sale,  before  Lee  came  to  live  upon  the  plantation,  and  that 
JBarnes  continued  to  reside  there  after  he  came.  Admitting  the  statement  that 
Lee  exercised  the  rights  of  ownership  while  he  remained,  to  be  true,  it  is  insuf- 
ficient to  do  away  the  presumption  of  simulation,  resulting  from  the  facts  that 
the  seller  remained  alone  in  possession  during  the  six  months  which  followed 
the  sale,  and  that  he  has  had  sole  control  of  the  property  since  the  departure  of 
Lee,  That  presumption  rests  on  motives  of  morality  and  public  policy,  and 
after  it  once  attaches,  it  cannot  be  removed  by  so  easy  an  expedient  as  the 
temporary  residence  of  the  purchaser  on  the  premises  sold.  The  parties  must, 
in  aU  such  cases,  produce  proof  that  they  are  acting  in  good  faith,  and  establish 
affirmatively  the  reality  of  the  sale.     G.  C.  2456  and  1915. 

The  Court  is  unanimously  of  opinion  that  the  plaintiff  has  failed  to  make  that 
proof,  and  that  thejudgment  rendered  in  his  favor  is  clearly  contrary  to  evidence. 

One  of  the  facts  admitted  by  the  defendant  to  prevent  a  continuance,  was 
that  the  absent  witness  of  the  plaintifif  would,  if  present,  testify  that  Lee  had 
the  means  to  pay  the  two  thousand  five  hundred  dollars,  for  which  the  property- 
was  adjudicated  to  him ;  but  there  is  no  proof  that  he  made  the  payment  out 
of  those  means,  and  it  is  shown  on  the  other  side  that  Barnes  had  at  the  time, 
in  the  hands  of  his  factor  in  New  Orleans,  two  thousand  seven  hundred  dollars, 
of  which  no  account  is  given.  Suffering  his  lands  and  slaves  to  be  sold  when 
he  had  on  hand  a  sum  larger  than  the  amount  they  brought,  is  a  course 
of  conduct  so  unusual  and  inexplicable,  that  we  cannot  bring  our  minds  to 
believe  that  he  would  have  resorted  to  it,  if  the  sale  had  been  intended  to  be 
serious.  The  only  rational  explanation  of  which  it  is  susceptible  is,  that  Barnes, 
finding  himself  hopelessly  insolvent,  attempted  in  that  manner  to  defeat  the 
claims  of  a  portion  of  his  creditors,  by  placing  his  property  in  the  hands  of  a 
third  person,  who  would  hold  it  for  his  benefit,  subject  only  to  the  mortgages 
anterior  in  date  to  those  under  which  it  was  sold — ^presumptions  of  that  kind 
are  authorized  in  cases  of  insolvency. 

It  is  urged  that  the  mortgages  to  which  the  property  was  subject  have  since 
been  paid  by  Lee;  but  there  is  no  evidence  that  he  had  any  means  to  pay  them 
beyond  the  property  which  he  purchased ;  and  no  inference  favorable  to  the 
good  faith  and  reality  of  the  transaction  can  be  drawn  from  the  fact  that  this 
property  and  its  fruits  have  been  applied  to  the  payment  of  the  mortgages, 
while,  on  the  other  hand,  the  unquestionable  fact  that  some  of  those  mortgages 
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have  been  satisfied  out  of  other  means  of  Barnes,  satisfactorily  shows  that  the  ^ 

release  of  those  incumbrances  were  to  inure  to  his  benefit     What  interest  had     WHwrnAa. 
he  otherwise  to  apply  hiB  own  means  to  pay  mortgages  for  which  the  property 
sold  was  bound  in  the  hands  of  the  purchaser,  and  how  could  he  do  so,  in  good 
conscience,  when  those  means  were  the  common  pledge  of  his  unprotected  cred- 
itors? 

It  has  not  escaped  the  attention  of  the  Court  that  all  those  payments  were 
made  by  Barnes,  as  agent  of  Lee,  and  while  Lee  resided  in  another  State,  at  a 
distance  of  about  two  hundred  miles.  We  must  presume  that  he  ordered  them 
to  be  made,  or  was  at  least  duly  advised  of  them  by  his  agent;  but  he  has 
not  seen  fit  to  lay  before  us  a  line  or  a  word  of  the  correspondence  which  must 
necessarily  have  passed  between  them,  if  the  sale  was  real. 

In  1844,  Barnes,  pretending  to  act  as  agent,  exchanged  a  tract  of  land  for 
another  belonging  to  Mrs.  Demos,  who  agreed  to  pay  him  (10,000,  for  the  differ- 
ence in  yaiue.  Barnes  not  only  acted  without  authority  in  making  that  exchange 
— the  power  of  attorney  only  authorizing  him  to  sell  or  mortgage — ^but  he  forgot 
on  that  occftadn  the  limits  of  the  paper  title  of  his  principal,  and  sold  as  agent 
lands  which  were  his  own,  and  to  which  I^ee  had  no  claim. 

In  1845  he  pointed  out  to  the  U.  S.  Marshal,  as  his  own,  part  of  the  Bushy 
bayou  plantation,  purchased  by  Lee.  The  land  was  seized  and  sold  to  satisfy  a 
judgment  against  Barnes, 

In  1847  the  Legislature  granted  to  Barnes,  the  agent  of  Lee,  the  privilege  of 
keeping  a  ferry,  which  he  has  kept  ever  since. 

These  acts  of  the  agent  were  all  of  such  a  nature  as  to  require  explanation ; 
the  pointing  out  the  property  of  his  principal  as  his  own,  and  causing  it  to  be 
sold,  was  a  fraud  with  which  no  owner  of  property  would  put  up ;  yet  so  far  as 
the  record  shows,  Lee  never  complained,  and  his  confidence  in  his  unfaithM 
agent  has  remained  unabated  to  this  day. 

There  are  other  &cts  in  the  record  leading  to  the  same  conclusion,  but  we 
have  said  enough  to  show  that  the  plaintiff  has  failed  to  establish  his  good  faith 
and  the  reality  of  the  sale,  as  under  the  facts  of  the  case  he  was  bound  to  do. 
Having  come  to  the  conclusion  that  the  title  of  Barnes  was  not  divested  by  the 
Sheriff's  sales,  it  is  clear  that  prescription  of  one  year  cannot  be  invoked  by 
the  plaintiff*.  That  prescription  only  applies  to  real  contracts — this  case  is 
hardly  distinguishable  from  that  of  Brwin  v.  The  Bank  of  Kentuehy^  5  Ann., 
page  1. 

The  judgment  of  the  defendant  against  Barnes  bearing  interest  at  the  rate  of 
ten  per  cent,  per  annum,  no  further  interest  can  be  allowed  on  the  dissolution  of 
the  injunction. 

It  is  ordered  that  the  judgment  be  reversed. 

It  is  further  ordered  that  the  injunction  be  dissolved,  and  the  defendant  be 
allowed  to  proceed  under  his  execution. 

It  is  further  ordered  that  the  defendant  recover  from  the  plaintiff  and  Richard 
Featherston,  his  surety  on  the  ii^unction  bond,  in  solido,  the  sum  of  two  hun- 
dred and  fifty  dollars  damages. 

It  is  further  ordered  that  plaintiflk  pay  costs  in  both  Courts. 
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Charlrs  Simon  and  Brothrk  v,  Wm.  L.  Burivett. 

When  at  the  time  of  the  institution  of  a  suit  to  rescind  the  sale  of  a  slaye,  the  rendor  resides  In 
Baton  Rouge,  and  the  slave  is  In  a  dying  condition  in  New  Orleans,  no  tender  need  be  made. 

It  seems  that  when  tiie  vendor  revises  peremptorily  to  rescind  the  sale  of  a  slave,  no  legal  tender 
Is  neeeasary. 

APPEAL  from  the  District  Court,  Sixth  District,  BoberUon^  J.  Brunot^ 
for  plaintiffs  and  appellants.  A,  M,  Dunn  and  /.  W.  Seymour^  for  de- 
fendant 

RosT,  J.  We  are  of  opinion  that  the  verdict  and  judgment,  in  this  case,  arc 
contrary  to  evidence. 

Samuel  Weil,  who  took  charge  of  the  slave  in  controversy  for  the  plaintiffs, 
on  the  day  they  purchased  her  from  the  defendant,  has  testified  that,  two  days 
after  the  sale,  she  was  sick  and  unable  to  work ;  and  that,  after  a  few  days,  he 
wrote  to  them  that  she  was  worth  nothing,  and  that  he  would  not  have  her  a3 
a  gift  After  ten  or  twelve  days,  her  health  not  improving,  she  was  sent  to  the 
plaintiffs,  in  this  city,  and  placed  by  them  under  the  care  of  a  skillful  physician, 
who  attended  her  until  she  died.  He  has  testified  that  the  disease  was  of  long 
standing ;  that  it  had  assumed  the  chronic  form,  and  become  incurable  when  he 
first  saw  her,  and  that  it  progressed  slowly,  but  surely,  till  the  final  termination 
by  death,  about  five  months  after  the  sale.  Another  physician,  who  also  at- 
tended the  patient  and  was  called  in  consultation,  fully  corroborated  this  testi- 
mony. A  post  mortem  examination  would,  no  doubt,  have  been  more  satisfac- 
tory than  the  conjectural  opinions  of  physicians  as  to  the  nature  and  conse- 
quences of  the  disease ;  but  those  opinions,  corroborated  as  they  are  by  the 
testimony  of  Weily  are  sufiScient  to  make  out  a  prima  facia  case  in  favor  of  the 
plaintiffs,  and  the  testimony  of  the  defendant  is  not  inconsistent  with  the  truth 
of  the  facts  sworn  to  by  the  plaintiffs*  witnesses.  It  has  been  urged  in  ail- 
ment, that  a  tender  of  the  slave  had  not  been  shown.  At  the  time  the  suit  was 
instituted,  the  slave  was  in  a  dying  condition  in  this  city,  and  could  not  be  ten- 
dered to  the  defendant  in  Baton  Rouge.  One  of  the  plaintifife  went  there,  and 
Informed  him  of  the  situation  of  the  slave,  and  asked  him  to  rescind  the  sale, 
which  he  peremptorily  refused  to  do.  After  that  refusal,  we  are  not  prepared 
to  say  that  a  legal  tender  would  have  been  necessary  under  any  circumstances. 
Cottle  V.  WiUon,  1  Ann.  p.  4 ;  Fuentea  v.  Cdbdllero,  1  Ann.  p.  28 ;  Bowman 
T.  TFord,  18  L.  R.  897.  The  disease  is  shown  to  have  existed  within  the  three 
days  which  followed  the  sale,  and  the  presumption  is  that  it  existed  before  the 
sale ;  but  as  there  is  nothing  to  show  that  the  defendant  was  apprised  of  its 
existence,  he  must  be  held  to  have  acted  in  good  faith. 

The  slave  iiaving  rendered  no  service  to  the  plaintiffs,  the  defendant,  besides 
refunding  the  price  of  (660,  must  re-imburse  the  expenses  incurred  during  the 
prolonged  illness  of  the  slave,  which  we  assess  at  (100.  The  expenses  occa- 
sioned by  the  sale  are  not  shown. 

It  is  ordered  that  the  judgment  in  this  case  be  reversed. 

It  is  further  ordered  that  the  plaintiffe  recover  from  the  defendant  seven  han- 
dred  and  fifty  dollars. 

It  is  further  ordered  that  the  defendant  pay  costs  in  both  Courts. 
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Ghablbs  Dban,  adm.  v.  Thomas  H.  Wade. 

Irttm  of  admliiistntioD  make  fUl  proof  of  the  party*!  capacity  until  tb«y  are  revoked.    They  must 

have  fhdr  efltet,  and  the  TepiUrlty  of  the  proceedings  on  which  they  issued  cannot  be  examined 

eoOateraHy. 
Vole  alleged  to  be  given  to  plaintlfl;  as  administrator^  for  the  price  of  an  improvement,  or  pre-emp- 

tloB  on  public  land— and  that  plalntUT  eontracted  to  make  defendant  a  title  thereto.    IIM: 

flach  a  oontraet  ooold  only  bind  plaintiff  personally. 

APPEAL  from  the  District  Court,  Tenth  District,  Parish  of  Carroll,  Perldns, 
Jr.j  J.    Drew  <6  Bonner,  for  plaintiff.     Selby,  for  defendant  and  appellant 
DuiTBAR,  J.    This  suit  is  brought  on  a  promissory  note  for  fifteen  hundred 
and  ten  dollars,  drawn  by  the  defendant,  payable  to  the  legal  representatives  of 
Alfred  Dean,  deceased. 

To  this  action  the  defendant  filed  sercral  exceptions,  only  one  of  .which  we 
consider  it  necessary  to  notice,  in  which  he  alleges  that  the  plaintiff  was  ap- 
pointed administrator  by  the  clerk  of  the  District  Court  of  Carroll,  out  of  Term 
time,  after  an  opposition  had  been  made  to  his  appointment  by  Henry  A,  Burt, 
and,  consequently,  such  an  appointment  conferred  no  power  upon  him. 

By  reference  to  the  order  making  the  appointment,  we  find  it  therein  ex- 
pressly stated,  that  the  plaintiff,  Charles  Bean,  was  appointed  after  the  lawful 
notice  had  ^een  given,  no  opposition  having  been  made,  and  his  letters  of  ad- 
ministration are  in  the  usual  form.  **  Letters  of  administration  make  full  proof 
of  the  party's  capacity,  until  they  be  revoked.  They  must  have  their  effect, 
and  the  regularity  of  the  proceedings  on  which  they  issued,  cannot  be  examined 
odlaterally.''  BUs  v.  Viesti,  2d  Louisiana,  249  ;  2  Annual,  588 ;  Eogan,  Cura- 
tor, y.  Thoff^Mon. 

The  defendant,  after  his  exceptions  were  overruled,  pleaded  a  general  denial, 
and  farther  alleged  that  the  note  sued  on  was  given  in  part  for  the  purchase  of 
an  improvement,  or  pre-emption  on  public  land,  and  that  plaintiff,  as  adminis- 
trator, entered  into  a  written  contract  with  the  defendant  to  make  him  a  title 
thereto,  which  he  has  failed  to  do.  Admitting  that  the  plaintiff,  as  administra- 
tor of  Alfred  Bean,  made  such  a  contract  with  the  defendant,  it  could  only 
bind  him  personaUy,  and  not  as  administrator ;  because,  in  that  capacity,  he 
had  no  right  to  make  any  such  contract,  and  the  defendant  must  look  to  him 
individually  for  its  performance,  or  for  damages  for  the  breach  of  it 

This  view  of  the  case  will  render  it  unnecessary  to  notice  the  several  bills  of 
excqjftion,  taken  by  the  defendant 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 


Margaret  E.  Woodward  v.  A.  Ledoux  &  Co. 


r  of  a  tract  of  land  cannot  refbse  to  pay,  on  the  groand  that  the  vendor's  tiUe  haa 
not  been  confirmed  by  the  United  States. 


r  la  not  entitled  to  a  diminution  of  the  price  where  the  deficiency  in  theUnd  does  not 
exceed  ooe-twentieth  of  the  tract  sold. 

APPEAL  from  the  District  Court,  Seventh  District,  Stirling,  J.    Bailiff,  for 
plaintiff  and M)pel]ant    Cited  C.  C.  2427;  9  Rob.  288;  10  Rob,  426;  6 
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Woodward     Rob.,  193;  1  A.,  284;  12  Rob.,  626;  4  A.,  458;  Noe  v.  Taylor,  11  Rob.,  656  ; 
Lh»«.        Toledano  v.  Detiban,  4  Rob.,  830 ;  4  R.,  315 ;  5  Rob.,  75 ;  10  R.,  6  ;  2  A.,  136 ; 
3  A.,  192;  4  A.,  109.    Breuier  S  Collins  and  U,  B.  d>  E.  Phillips,  for  defen- 
dant 

Dunbar,  J.  The  defendants  sold  a  "tract  of  land,  situate  in  the  parish  of 
West  Feliciana,  on  the  waters  of  Thompson's  Creek,  acgoining  and  bounded  by 
lands  of  Cyrus  Ratliff,  Riddle  and  others,  containing  about  seventeen  hundred 
and  twenty  arpens,  be  the  same  more  Or  less,^*  to  the  plaintiff,  for  the  sum  of 
sixteen  thousand  dollars.  A  mortgage,  to  secure  the  payment  of  the  price,  was 
retained  on  the  property,  and  the  purchaser  failing  to  pay  the  purchase  money, 
as  stipulated  in  the  act  of  sale  and  mortgage,  the  vendors  took  out  an  order  of 
seizure  and  sale,  which  was  enjoined  by  the  plaintiff  in  the  present  suit 

The  District  Judge  sustained  the  injunction  until  >the  defendants  should  give 
security  to  indemnify  the  plaintiff  against  any  damages  she  may  suffer  from 
being  evicted  from  said  land,  or  until  defendants  furnish  her  with  a  good  and 
valid  title,  and  upon  defendants  giving  bond  and  security,  as  specified  in  the 
decree,  it  was  ordered  that  the  iiyunction  be  dissolved. 

From  this  judgment  the  plaintiff  has  appealed. 

The  grounds  of  plaintiff,  for  resisting  the  payment  of  the  purchase  money, 
are. 

First  That  the  vendors  have  no  title  out  of  the  government  of  the  United 
States,  and,  consequently,  having  no  title,  they  cannot  be  permitted  to  give  se- 
curity and  require  payment,  as  the  defect  is  incurable,  and  no  lapse  of  time 
would  cure  the  defect,  as  prescription  does  not  run  against  the  government  of 
the  United  States. 

Second.  That  the  quantity  of  land  is  greatly  deficient,  and  that  other  per- 
sons are  in  possession  of  a  portion  of  said  land  and  refuse  to  give  it  up. 

Third.  That  there  are  judgments  and  mortgages,  and  suits  brought,  claiming 
a  lien  upon  the  land,  which  vendois  are  bound  to  remove,  or  quiet,  before  they 
can  exact  payment 

In  support  of  the  first  ground  of  the  defence,  the  plaintiff  introduced  the 
testimony  of  Amos  Kent,  Register  of  the  United  States,  and  R  W.  Boyd,  the 
United  States  Surveyor  General  for  the  State  of  Louisiana,  who  prove  in  sub- 
stance, that  they  have  been  unable  to  find  any  confirmation  by  the  United 
States  Government  of  the  land  sold  by  the  defendants  to  the  plaintiff.  This, 
however,  is  by  no  means  conclusive  as  to  the  defectiveness  of  the  title  of  defen- 
dants. Their  title  may  have  been  complete  under  the  French  or  Spanish  gov- 
ernment, and  required  no  confirmation  to  give  it  validity  under  ours.  If  not 
complete  and  requiring  confirmation,  it  does  not  follow  that  this  confirmation 
will  not  be  yet  obtained  In  the  case  of  Onidry  v.  Greeti,  1st  Martin,  N.  S., 
475,  it  was  held :  *'  That  the  purchaser  of  a  tract  of  land  of  1400  arpents  can- 
not refuse  payment  on  the  ground,  that  the  United  States  have  only  confirmed 
the  title  to  640."  In  the  case  of  Bessy  v.  Pintado  et  als,  8d  La.,  489,  it  was 
decided,  '*  that  the  sale  of  land,  under  a  Spanish  grant,  is  not  void,  because  the 
United  States  refused  to  confirm  it,  nor  does  that  circumstance  amount  to  an 
eviction."  See  also  the  case  of  Pepper  v.  Dunlap,  just  decided  by  this  Court 
We  have,  therefore,  concluded  that  this  defence  is  untenable. 

The  next  ground  of  defence — that  the  land  is  deficient  in  quantity,  and  that 
persons  are  in  possession  of  a  portion  of  it  and  refuse  to  give  it  up— we  con- 
sider equally  untenable.    The  evidence  s)biow8  that  the  plaintiff  has,  within  the 
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bonndiiieg  of  the  tract  as  possessed  by  her,  1663  arpents  of  the  1720  sold  ;  and     Woodwaw) 
this  deficiency  would  not  entitle  her  to  a  diminution  in  price,  as  it  does  not  ex-       lk^z. 
oeed  <me-tifcntieth.    Civil  Code,  Art  2470. 

The  last  objection  of  the  pUintif^  of  suits,  liens  and  mortgages  against  the 
tract  of  land  sold  to  her^  has  been  removed  by  the  judgment  of  the  Court  be- 
W,  requiring  the  vendors  to  give  security — ^which  they  allege  they  are  willing 
to  da    Civil  Code,  Art  2636. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 

Rehearing  refused. 


Board  of  Selvctmbk  v,  SpiXDiNo  6c  Roorrs. 

Ae  tax  impiMed  t^  the  town  of  Batoo  Rouge  apon  public  exhibitions  Is  a  mere  poltoe  regulation, 
BecesBsry  to  the  order  and  the  very  existence  of  tovms  and  cltiet,  and  not  restrained  by  any 
pnvMoo  of  the  Oooetltatlon  of  the  United  Stotes. 

APPEAL  from  the  Mayor's  Court,  town  of  Baton  Rouge,  /.  R  Ihrfrocqy 
Mayor. 

Defendants  were  proprietors  of  a  steamboat  on  which  they  had  Circus  ezhi- 
iHtioDg.  They  claimed  the  right  to  give  these  exhibitions  without  the  usual 
town  license,  on  the  ground  that  they  had  taken  out  a  coasting  license,  under 
the  act  <tf  Congress. 

Seymour^  for  plaintifl&.    Brunot^  for  defendants  and  appellants. 

Boer,  J.  We  shall  not  attempt  to  decide  whether  Circus  exhibitions  are 
nch  a  coasting  trade  as  the  license  of  the  custom  house  could  authorize  the 
defendants  to  cany  on,  on  board  of  the  Floating  Palace ;  for  admitting  that  it 
can,  and  that  the  license  is  in  proper  form,  the  tax  imposed  by  the  town  of 
Baton  Rouge  upon  public  exhibitions,  is  a  mere  police  regulation,  necessary  to 
tbe  Older  and  the  very  existence  of  cities  and  towns,  and  neither  surrendered 
nor  restrained  by  any  provision  in  the  Constitution  of  the  United  States.  The 
Kithori^  of  the  State,  in  such  cases,  is  complete,  and,  as  it  has,  in  this  instance, 
been  del^ated  to  the  plaintiffe,  they  are  entitled  to  recover. 

Judgment  afiBrmed,  with  costs. 


E.  M.  Peacock,  adm.,  v.  Thos.  Chapman. 

florety  disehar^  beeaose  of  time  granted  to  principal. 

APPEAL  from  the  District  Court,  Seventh  District,  Parish  of  East  Feliciana, 
Stirling^  J.    Muse  A  Merrick^  for  pkintiff  and  appellant     Winter^  for 
defendant 

Ecsns,  C.  J.     The  plaintifife  are  appellants  from  a  judgment  rendered  against 
ftem  in  a  suit  against  the  defendant  as  a  surety  of  William  Sewell, 

On  the  7th  day  of  February,  1839,  Sewell  became  the  purchaser  of  certain 
tkiTea  for  the  sum  of  (2571,  payable  on  a  credit  of  one,  two  and  three  years, 
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Pkaoock  in  equal  instalments,  bearing  ten  per  cent  interest  until  final  payment  It  was 
Ghapiux.  agreed  that  the  proces  verbal  of  the  sale  should  have  the  effect  of  a  judgment 
and  be  recorded  in  the  book  of  mortgages.  The  proces  verbal,  signed  by  SeweU^ 
and  Chapman^  his  surety,  was  so  recorded.  The  sale  was  under  the  authority 
of  the  Court,  directing  the  sale  of  the  property  of  the  succession  of  the  late 
Malachi  Weston, 

The  slaves  were  subsequently  sold  to  John  P,  Oamey,  who  assumed  the  pay* 
ment  of  the  purchase  money,  and  made  on  account  a  partial  payment 

The  plaintifi&  sued  CkMmey  and  had  judgment  against  him,  by  which  the 
slaves  were  directed  to  be  sold,  so  as  to  meet  the  last  instalment  of  the  price 
due  on  the  7th  February,  1842.  On  the  7th  June,  1842,  the  plaintiffs  consented 
that  the  sale  should  be  made  on  a  credit  of  twelve  months,  and  they  were  so 
sold,  and  Carney  became  the  purchaser  again,  and  gave  the  plaintiffs  his  twelve 
months  bond. 

By  thus  extending  the  term  of  credit  on  the  sale  of  the  property  m(»lgaged 
to  the  plaintiffs,  equally  for  the  benefit  of  the  surety  as  for  their  own,  the  plain- 
tifis  could  no  longer  give  the  defendant  the  subrogation  which  he  had  a  right  to 
exact  on  paying  the  debt  This  act  of  the  creditor  released  the  surety.  Code, 
3080.     Lolddl  v.  Niphler^  4  Louisiana,  205. 

The  judgment  of  the  District  Com*t  is,  therefore,  affirmed,  with  costs. 


Jesse  Kennedy  v.  R.  J.  Bkaseley,  administrator. 

When  a  sale  b  made  In  writing,  whioh  oontaini  no  receipt  for  the  price,  nor  acknowledgment  of  . 
of  payment— the  presumption  will  be  that  the  money  wae  not  paid. 

APPEAL  firom  the  District  Court,  Tenth  District,  Parish  of  Carrol,  PerhinA^ 
jr.,  J.    Ryan^  for  plaintiff.    Selby^  for  defendant  and  appellant. 

EusTis,  C.  J.  This  suit  is  for  the  sum  of  $1250,  being  the  alleged  price  of 
two  slaves  sold  by  the  plaintiff  to  Samuel  Oanady^  the  administrator  of  whoso 
succession  the  defendant  is.  The  judgment  was  in  favor  of  the  plaintiff  and 
the  defendant  has  appealed. 

The  defendant,  in  his  answer,  admitted  the  purchase  by  the  deceased,  and 
pleaded  payment  It  rested,  therefore,  with  the  defendant  to  establish  his  de- 
fence by  proving  his  allegation  of  payment 

The  sale  was  by  an  act  under  private  signature.  It  recites  that  the  plaintiff 
bad  sold  Canady  two  negroes,  for  the  sum  of  twelve  hundred  and  fifty  dollars. 
It  contains  no  receipt  for  the  money,  nor  acknowledgment  of  payment  Ac- 
cording to  the  uniform  practice  in  this  State,  when  money  is  paid  on  a  contract 
mention  of  the  fact  is  made  by  an  express  acknowledgment,  or  some  equivalent 
term.  Sexnaider  v.  Fleming^  1  Martin,  N.  S.,  257 ;  Code,  2234.  The  act  con- 
tains no  such  recognition,  and  we  arc  satisfied  from  evidence  aliundey  that  the 
money  was  not  paid. 

No  other  issue  having  been  made,  except  that  of  payment,  there  is  no  ground 
for  reversing  the  judgment 

The  judgment  of  the  District  Court  is,  therefore,  affirmed,  with  costs. 
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Statu  of  Louisiana  v.  The  Judge  op  the  Third  Judicial  District 
Court,  Parish  of  Jeffrrson. 

Yhe  proriso  to  the  second  section  of  the  Act  of  22d  March,  1S4S,  reUttre  to  appeab  and  notices 
of  Jadgment,  doe*  not  apply  to  the  parish  of  Jefferson. 

IX  the  mattsr  of  an  application  for  a  Mandamus  in  the  case  of  Bachy  Bamett 
<fc  Co,  V.  A.  Leopold,     Zepy,  Intervenor. 

Slidell,  J.  This  is  the  second  application  for  the  interposition  of  this 
Court,  which  has  been  made  in  this  cause,  and  its  decision  turns  upon  the 
question  of  the  plaintiffs*  right  to  a  suspensive  appeal,  under  the  circumstances 
of  the  case. 

It  appears  that  upon  an  execution  taken  out  by  the  plaintiffs  against  the  de- 
fendant, certain  goods  were  seized.  Levy  intervened  and  claimed  the  owner- 
ship ;  he  also  asked  damages.  There  was  judgment  in  Levy^s  favor,  ordering 
the  restoration  of  the  goods  to  him  and  awarding  him  damages.  This  judg- 
ment was  signed  on  the  10th  February,  1853.  On  the  2l8t  February,  1853,  the 
pUintifi&  filed  a  petition,  asking  an  appeal  from  the  judgment,  in  general  terms, 
and  not  specifying  whether  they  desired  a  suspensive,  or  devolutive  appeal.  On 
the  25th,  the  Court  signed  an  order  granting  an  appeal,  with  a  similar  generality 
of  language,  and  upon  condition  that  the  appellant  should  give  bond,  with  good 
security,  in  the  sum  of  (650.  A  rule  was  subsequently  taken  in  the  Court 
bdow  by  Lery^  upon  the  plaintiffs,  to  show  cause  why  execution  should  not 
issue,  upon  the  ground  that  the  bond  was  insufficient  for  a  suspensive  appeal, 
&c    The  rule  was  made  absolute,  and  in  doing  so  the  District  Judge  remarked: 

**In  this  case  the  intervenor  and  third  opponent,  A.  Levi/j  has  ruled  the 
plaintiff  to  show  cause  why  an  execution  should  not  issue  upon  the  judgment 
rendered  in  his  favor,  upon  the  ground,  that  the  amount  of  the  appeal  bond 
was  insufficient  The  judgment  for  the  intervenor  was  for  (400  damages,  and 
the  delivery  of  certain  movable  property,  being  merchandize.  The  lowest 
estimative  value  that,  under  the  testimony  of  the  case,  can  be  put  on  the  mer- 
chandize was  (295.  In  taking  a  suspensive  appeal,  the  party  was  bound  to 
secure  the  sum  of  (695,  by  giving  bond  in  an  amount  exceeding  that  sum  by 
one  half,  under  articles  575,  576,  C.  P.  According  to  this  calculation,  the  bond 
should  have  been  for  (1000  and  upwards.  But  the  bond  actually  filed  is  only 
for  (650.  This  falls  far  short  of  the  rule  prescribed  by  law,  and,  therefore, 
must  be  deemed  insufficiently  the  execution  of  the  judgment 

"  It  is  ordered,  therefore,  that  the  rule  be  made  absolute,  and  the  third  oppo- 
nent and  intervenor  be  authorized  to  issue  execution  upon  the  judgment  ren- 
dered in  his  fiivor  against  the  plaintiff  in  this  case,  and  a  writ  of  possession 
according  to  law." 

An  application  was  then  made  to  this  Court  for  a  prohibition.  The  answer 
of  the  District  Judge  was: 

"Your  respondent  ordered  an  execution  to  issue  on  the  judgment  rendered 
in  fever  of  Levy,  against  Baeh^  Barnett  &  Co,^  for  the  reason,  that  the  bond 
filed  by  the  appellants,  Bach^  Bartiett  &  Co.,  was  insufficient  in  amount  to  sus- 
tain a  suspensive  appeal.  He  avers  that  the  record  of  the  case  will  show  that 
judgment  was  rendered  in  favor  of  Leoy  for  (400  damages,  and  for  the  owner- 
12 
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^^'V'  ^*-     ship  and  possession  of  Merchandize,  the  lowest  estimative  value  of  which,  ac- 
TrajuDOBOF  TOT  cording  to  the  evidence  on  file,  was  $295.     That  the  bond  filed  by  the  appellant 
DisnucT  csocBT.  was  for  $650,  which  your  respondent  considered  insufficient  in  amount  to  oper- 
ate as  a  stay  of  execution  on  a  judgment  for  movables  and  money,  amounting 
to  $605. 

"  Your  respondent  refers  to  the  copies  of  the  record  for  the  facts  of  the  case 
to  sustain  the  foregoing  statement,  and,  submitting  these  his  reasons,  most  re- 
spectfully prays  to  be  hence  dismissed.*' 

#  "J.  CALVETT  CLARK,  Judge." 

For  these  reasons,  and  considering  also  the  ruling  in  4th  An*l,  p.  3,  Bym  v. 
Biddell  et  al^  and  Marshall  v.  Grrand  Qulf  Railroad  Company^  5th  An'l,  p. 
861,  we  dismissed  the  application.     See  ante,  p. — 

The  present  application  is  made  on  the  ground  that  the  plaintiff,  on  the  14th 
March,  tendered  a  new  bond,  in  the  Court  below,  for  $2500,  and  that  they  have 
a  right  io  a  suspensive  appeal  within  15  days  after  the  a^oumment  of  the 
Court,  on  the  last  day  of  the  February  term.  They  rely  on  the  statute  of  1843, 
p.  40,  which  provided  as  follows : 

^''Section  2.  That  the  articles,  575  and  624,  of  the  Code  of  Practice,  be  so 
amended  that  whenever  an  answer  has  been  filed  in  a  suit  in  which  the  defen- 
dant has  had  personal  service  made  upon  him,  to  appear  and  file  his  answer,  or 
when  a  judgment  has  been  rendered  in  a  case,  after  answer  filed  by  the  defen- 
dant, or  by  his  counsel,  the  party  cast  in  the  suit  shall  be  considered  duly 
notified  of  the  judgment,  by  the  fact  of  its  being  signed  by  the  Judge.  Pro- 
vided, that  in  the  country  parishes  no  execution  shall  issue  in  cases  where  an 
appeal  lies  until  fifteen  days  after  the  a<]^umment  of  the  Court,  by  which  the 
judgment  was  rendered,  within  which  delay  a  party  may  take  a  suspensive  ap- 
peal, on  filing  petition  and  appeal  bond,  as  now  provided  by  law.'* 

The  District  Judge  has  refused  to  grant  a  suspensive  appeal 
The  subject  is  one  involving  the  practice  of  the  District  Court  of  the  parish 
of  Jefferson,  which  is  regulated,  in  many  respects,  by  statutes  specially  framed 
with  reference  to  that  Court  Upon  these  statutes  the  learned  Judge  of  the 
District  Court  has  been  acting  for  several  years.  We  must  suppose  he  has,  ne- 
cessarily, given  them  repeated  and  careful  consideration ;  and  his  interpretation, 
under  such  circumstances,  is  entitled  to  great  deference,  and  ought  not  to  be 
disturbed  by  us,  unless  it  should  seem,  upon  a  careful  scrutiny,  manifestly 
erroneous. 

Those  statutes  are  numerous.  The  multiplicity  of  legislation  was,  perhaps, 
the  necessary  consequence  of  the  inherent  difficulties  which  attended  the  organ- 
ization of  the  new  judiciary  system  under  a  nei;i4bonstitution ;  although  it  is 
certainly  to  be  regretted  ( if  such  a  course  had  been  possible  )  that  all  the  legis- 
lation, touching  that  Court,  had  not  been  embraced  in  a  single  act  There  are, 
in  those  statutes,  if  superficially  examined,  seeming  inconsistencies  of  phrase- 
ology, and,  perhaps,  some  occasional  obscurity  with  regard  to  the  intention  of 
the  lawgiver.  But  upon  the  whole,  after  carefully  comparing  the  various  acts, 
we  have  come  to  the  conclusion  adopted  by  the  district  Judge,  to  wit :  that  the 
intention  of  the  legislature  was  to  distinguish,  in  many  respects,  the  practice  of 
the  District  Court  of  Jefferson  from  what  may  be  termed  the  country  Courts ; 
and  to  assimilate  it  to  the  practice  of  the  city  of  New  Orleans,  of  which  the 
town  of  Lafayette  then  substantially  formed  a  part,  and  with  which  city  Lafa- 
yette has  been  subsequently  incorporated. 
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It  seema  to  us,  therefore,  that  the  District  Judge  did  not  err  in  refusing  to    StatiofLa. 
applj  to  his  Court  the  provisions  of  the  Act  of  1848.     It  would  be  unnecessary  Thb  Judo'b  of  thb 
to  cite  in  detail  the  language  of  the  later  statutes.     We  shall  content  ourselves  i^^ujr^Owaa^, 
with  a  reference  to  them. 

See  Acts  of  1846,  p.  45,  56,  68,  99,  110. 

It  is,  therefore,  ordered  that  the  application  be  dismissed,  and  that  the  appli- 
cants pay  costs. 


L.  A.  Davis,  adm'x,  v.  Chas.  II.  Davis. 

lo  a  anit  on  an  obligation  by  prirate  writing,  the  plaintiff  la  not  required  to  prove  defendant's 
rignatore,  ooIcm  it  be  expressly  denied :  and  If  a  Judgment  by  default  be  talceu,  it  is,  in  legal 
intexidment,  a  Joining  of  issue  without  a  denial  of  the  signature. 

When  plaintiff  prayed.  In  an  amended  petition,  tliat  defendant  might  be  ordered  to  declare,  on  oath 
in  open  Court,  on  a  day  to  be  fixed,  whether  a  certain  account  was  not  correct— a  Judgment  by 
default  cannot  be  confirmed  on  the  day  after  the  filing  of  rach  petition,  without  any  day  having 
been  fixed  for  defendant  to  answer,  and  without  answer  to  the  interrogatories. 

APPEAL  from  the  District  Court,  Sixth  District,  Parish  of  East  Baton  Rouge, 
Burl\  J.  No  Counsel  appeared  for  the  plaintiff.  RatUff^  for  defendant 
and  appellant 

RosT,  J.  This  is  a  suit  upon  three  promissory  notes  of  the  defendant,  and 
also  upon  an  account  for  medicines  furnished,  and  fifty  dollars,  money  loaned. 
The  plaintiff  took  a  judgment  by  default,  which  was  made  final  after  the  legal 
delays^  The  defendant  has  appealed,  and  alleges,  as  a  ground  of  error  in  this 
Court,  that  no  part  of  the  plaintiff^s  claim  was  proved,  as  required  by  article 
312  of  the  Code  of  Practice. 

The  claim  for  money  loaned  was  not  allowed  by  the  District  Court  It  is, 
th^^ore,  unnecessary  to  consider  it 

It  is  true  that  article  312  of  the  Code  of  Practice  provides,  that  the  plaintiff 
must  prove  his  demand  in  all  cases ;  but  it  is  also  true  that  under  the  disposi- 
tions of  arts.  324  and  325  of  the  same  Code,  when  the  demand  is  founded  upon 
an  obligation  under  private  signature,  which  is  alleged  to  have  been  signed  by 
the  defendant  he  bi  bound  to  declare,  in  his  answer,  whether  or  not  he  acknow- 
ledges his  signature,  and  that  the  plaintiff  is  only  called  upon  to  prove  it  when 
it  is  expressly  denied.  In  legal  intendment,  the  issue  in  this  case  was  formed 
when  the  judgment  by  default  was  entered  on  the  records  of  the  Court,  and  as 
on  such  an  issue,  there  is  no  express  denial  of  the  defendant's  signature,  this 
Court  has  held,  on  a  former  occasion,  and  is  stiU  of  opinion,  that  it  need  not  bo 
proved.     See  7th  Annual,  p  — 

The  plaintiff  filed  an  amended  petition,  praying  that  the  defendant  might  be 
ordered  to  declare  on  oath  in  open  Court,  on  a  day  to  be  appointed  by  the 
Court,  whether  the  account  of  medicines,  annexed  to  the  original  petition,  was 
not  correct,  and  the  day  after  the  filing  of  this  petition,  without  any  time  having 
been  fixed,  or  any  answer  made  to  the  interrogatories,  the  judgment  by  default 
i  made  final,  and  the  amount  to  which  they  had  reference,  appears  to  have 
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Davb  been  allowed.  This  allowance  was  evidently  premature,  and  the  defendant  is 
Davb.        entitled  to  relief  pro  tanto. 

It  is  ordered  that  the  judgment  be  reversed. 

It  is  further  ordered  that  the  judgment  be  rendered  in  favor  of  the  plaintiff, 
in  her  capacity  as  administratrix,  and  against  the  defendant,  Charles  21,  Da^is, 
for  the  sum  of  nine  hundred  and  five  dollars,  twenty-eight  cents,  with  8  per 
cent  interest  on  six  hundred  and  seventy  dollars  and  fifty  cents,  from  1st  Jan- 
uary, 1851,  until  paid,  and  interest,  at  the  same  time,  on  one  hundred  and 
nineteen  dollars  and  seventy-eight  cents  from  the  15th  May,  1851,  and  legal 
interest  friom  judicial  demand  on  one  hundred  and  fifteen  dollars. 

It  is  further  ordered,  that  for  the  sum  of  sixty-four  dollars  and  seventy-two 
cents  there  be  judgment  against  the  plaintiff  as  of  nonsuit 

It  is  further  ordered  that  the  defendant  pay  the  costs  of  the  District  Coui-t. 
Those  of  this  appeal  to  be  paid  by  the  plaintiff  and  appellee. 
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Wm.  J,  Sharp  v,  Charlks  H.  Davis. 

RosT,  J.  The  facts  of  this  case  are  substantially  the  same  as  those  in  the 
case  of  L.  A.  Davis^  adni'x.  v.  Charles  U.  Davis,  just  determined.  The  plain- 
tiff sues  upon  a  promissory  note  of  the  defendant,  and  claims  also  from  him  the 
hire  of  certain  slaves.  The  defendant  having  failed  to  appear,  a  judgment  by 
default  was  taken  against  him,  and,  after  the  legal  delays,  made  final,  without 
any  proof  of  the  plaintiff's  claim.  For  the  reasons  given  in  the  case  of  DatiSy 
the  judgment,  so  far  as  it  allows  the  hire  of  slaves,  must  be  reversed. 

It  is  ordered,  that  the  judgment,  in  this  case  be  reversed.  It  is  further  or- 
dered, that  the  plaintiff  recover  from  the  defendant  the  sum  of  eight  hundred 
dollars,  with  8  per  cent  interest,  from  the  1st  January,  1850,  till  paid,  subject 
to  the  following  credits,  to  wit:  $100,  paid  17th  February,  1851;  $223  78, 
paid  28d  August,  1851 ;  $100,  paid  December  16th,  1851. 

It  is  further  ordered,  that  upon  the  claim  for  the  hire  of  slaves,  there  be 
judgment  against  the  plaintiff  as  of  nonsuit. 

It  is  further  ordered,  that  the  defendant  pay  the  costs  of  the  District  Court, 
and  the  plaintiff  those  of  this  appeal. 


Thr    State    v.  Tub  Judge   op    the  Fourth   District    Court   of 

New  Orleans. 

Mo  maodamuB  will  be  issued  when  the  applicant  has  an  adequate  remedy  by  appeal. 

IN  the  matter  of  John  Weisse,  praying  for  a  Mandamus,  in  the  case  of  Wei»se 
V.  Ma^daline  Ginder^  his  wife.     Upton^  for  the  applicant 
Slidell,  J.    John  Weisse  has  presented  his  petition  for  a  mandamus,  accom- 
panied by  an  affidavit  and  transcripts  of  certain  records.    He  alleges  that  the 
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Jadge  of  the  Fourth  District  Court,  of  New  Orleans,  has  committed  a  denial  of     Thb  Brxn 
justice,  in  refusing  to  sign  a  judgment  duly  rendered  in  his  Court,  and  that  no  thr  Judgk  or  thb 
adequate  remedy  is  left  him  except  the  writ  of  mandamus ;  that  the  transcripts,  eo^[.KT  op '^Nkw 
which  he  files,  show  the  judgment  in  question  was  properly  obtained,  and  that       Ohlkaxs. 
a  subsequent  ex  parte  judgment,  rendered  by  the  District  Judge  without  lawful 
cause,  should  be  set  aside.     Wherefore  he  prays  a  rule  upon  the  District  Judge, 
to  ^w  cause  why  a  peremptory  mandamus  should  not  issue,  commanding  him 
to  sign  the  first  mentioned  judgment,  and  why  the  ex  parte  decree  should  not 
be  annulled. 

The  circumstances  exhibited  by  the  evidence,  which  accompanies  the  appli- 
cation, are  as  follows:  In  January,  1853,  a  judgment  was  rendered  by  the 
IMstrict  Court  for  Jefferson,  by  which  Weisse  was  separated  from  bed  and 
board,  in  his  suit  against  Magdaline ;  the  community  was  dissolved,  and  the 
custody  of  their  children  was  awarded  to  her.  This  suit  was  founded  upon 
chaiges  of  the  wife's  misbehayior,  her  abandonment  of  the  matrimonial  domi- 
dl,  &C. 

On  the  7th  February,  1853,  Weme  instituted,  in  the  Fourth  District  Court  of 
New  Orleans,  another  suit  against  his  wife.  In  his  petition  he  alleges,  that 
since  several  years,  she  had  absented  herself  from  his  domicil,  without  lawful 
cause,  &c ;  and  asks  a  decree  of  divorce.  A  judgment  by  default  was  taken, 
and  on  the  8th  March,  1863,  after  hearing  evidence,  it  was  confirmed.  It  was 
decreed  that  the  bonds  of  matrimony,  between  the  plaintiff  and  his  wife,  be 
dissolved,  and  that  she  pay  the  costs  of  suit  Before  this  judgment  had  become 
final  by  the  signature  of  the  District  Judge,  the  decree,  rendered  in  the  District 
Court  of  Jefierson,  appears  for  the  first  time  to  have  been  brought  to  his  notice ; 
and  on  the  14th  March,  he,  ex  officio,  caused  to  be  entered  an  order,  in  which 
after  reciting  the  decree  in  Jefierson,  he  declares  his  opinion  that  the  institution 
of  the  suit  in  his  Court  was  improper,  and  orders  the  judgment  of  divorce,  ren- 
dered on  the  28th  March,  to  be  set  aside,  and  that  the  suit  be  dismissed  at  the 
Itlaintiff's  costs. 

Any  present  consideration  of  the  merits  of  this  controversy  would  be  super- 
fioous  and  premature.  The  sole  question  now  before  us  is,  whether  a  manda- 
mus should  issue  as  prayed  for. 

Considering  the  importance  of  the  subject,  and  the  frequency  of  such  appli- 
cations, we  have  taken  pains,  long  since,  to  define  the  powers  of  this  Court 
touching  the  writ  of  mandamus,  and  explain  the  circumstances  under  which  it 
would  be  issued.  It  seems  surprising  then,  at  this  late  day,  any  misconstruction 
on  the  subject  should  exist  It  is  abundantly  settled  that  this  Court  disclaims 
any  general  superintending  control  over  the  District  Courts,  and  limits  its  sum- 
mary actions  to  those  cases  where  its  interposition  is  necessary  for  the  mainte- 
nance of  its  appellate  jurisdiction.  These  principles  were  repeatedly  recog- 
nized by  our  precedessors ;  and  we  considered  them  as  resting  upon  a  wise 
policy,  and  a  sound  exposition  of  the  constitution  under  which  our  State  has 
been  governed.  From  those  principles  was  naturally  deduced  the  well  settled 
rule  that  a  mandamvs  will  not  be  issued  where  the  applicant  has  an  adequate 
remedy  by  appeal.    See  Succemon  of  Macarty^  2  Annual,  980. 

Applying  this  rule  to  the  case  before  us,  it  is  obvious  that  the  writ  of  manda- 
mus ought  not  to  issue.  The  judgment  of  8th  March,  1853,  being  unsigned, 
was  incomplete.  It  was  open  to  revision  by  application  for  a  new  trial,  which 
the  judge  might  even  comnuind  ex  officio.     Gale  v.  Kemper^  10  Louis'a,  209 ; 
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Tot  SriTR      Smith  v.  Delahous^ay^  9  Rob.,  60,     His  power  also  extends,  not  only  to  the  set* 

Tu  JcDOR  OP  TOT  ting  aside  an  incomplete  judgment,  but  to  a  dismissal  of  the  cause.    If  this 
4Te   Dbtrict  ,,,.,?, 

CoiTRT  or  Nbw  power  be  unduly  exercised,  tne  party  who  conceives  himself  injured  has  his 

remedy  by  appeal     It  is  not  even  suggested  that  the  District  Judge  hasrefttaed 

to  sign  the  judgment  of  dismissal,  so  as  to  put  the  plaintiff  in  a  position  to 

appeal ;  and  this  Court  cannot  presume  he  would  refuse  to  do  so. 

Any  consideration  of  the  correctness  or  incorrectness  of  the  judgment  of 
dismissal,  at  the  present  time,  would  be  obviously  premature. 

It  is  clear  that  there  is  no  ground  for  a  mandamus,  as  prayed  for.  The  ap- 
plication is,  therefore,  dismissed,  and  the  applicant  is  to  pay  the  costs  of  the 
application. 


RoBKRT  M.  Lea,  tutor,  v.  George -'W.  Kicuardsox  and  wife. 

Though  the  mother  be  excluded  from  the  tutorship  of  her  minor  children  bj  oontractiog  a  teeond 
marriage,  she  does  not  thereby  forfeit  her  maternal  power;  but  still  retains,  paramount  to  the 
tutor,  the  right  of  rearing  and  educating  them. 

APPEAL  from  the  District  Court,  Seventh  District,  Parish  of  West  Feliciana, 
Stirling^  J.     Muse^  for  plaintiff  and  appellant'    Ratliff^  for  defendants. 

EusTis,  C.  J.  This  appeal  is  taken  by  the  plaintiff,  Robert  M.  Lea^  who  is 
the  tutor  of  Letitia  E,  Edwards^  a  minor  under  the  age  of  ten  years,  from  a 
judgment  of  the  Court  of  the  Seventh  District,  sitting  in  the  parish  of  West 
Feliciana,  by  which  the  defendant,  Narcissa  J.  Eichardson,  wife,  by  second 
marriage,  of  George  W,  Eichardson^  and  the  mother  of  the  minor,  was  main- 
tained in  the  custody  and  control  of  her  child. 

There  are  several  questions  which  have  been  urged  before  us  on  this  appeal, 
but  we  only  consider  it  material  to  determine  that  which  relates  to  the  right  of 
the  mother  to  be  protected  in  the  possession  of  her  child. 

Admitting  that  the  mother,  by  contracting  a  second  marriage  without  apply- 
ing for  a  family  meeting,  forfeited  the  tutorship  of  the  child,  and  that  she  has 
formally  renounced  all  claim  to  it,  and  that  the  plaintiff  has  been  duly  appointed 
tutor  in  the  place  and  stead  of  the  mother,  it  by  no  means  follows  that  the 
judgment  of  the  District  Court  ought  to  be  reversed. 

By  the  Spanish  law  the  widow  retained  the  right  of  rearing  and  educating 
her  minor  child,  if  she  was  of  good  reputation ;  but,  on  her  marrying,  the  child 
was  immediately  withdrawn  frpm  her  power ;  for  as  *^  the  antient  sages  have 
said,  a  woman  is  wont  to  love  her  new  husband  so  much  that  she  may  not  only 
give  him  the  property  of  her  children,  but  may  consent  to  their  death  for 
the  sake  of  pleasing  him."  Partida  6th,  tit.  XVI,  law  19 ;  Institutes  of  the  law 
of  Spain,  book  1,  tit.  3. 

This  law  is  repealed,  and  its  sinister  spirit  has  no  place  in  our  morals.  The 
article  271  of  the  Code  provides,  that  the  mother  who  refuses  the  tutorship  of 
the  children,  retains  the  superintendence  of  them,  and  the  care  of  their  education. 

By  the  Roman  law  the  mother  and  grandmother,  by  a  second  marriage,  lost 
the  right  of  tutorship  of  their  children  and  grandchildren.  But  with  regard  to 
the  custody  and  education  of  the  children,  the  mother,  by  a  second  marriage, 
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onlj  forfeited  tiie  right  of  their  being  exclushely  committed  to  her  charge.  ^ 

Maieldey  on  the  Roman  law,  §  536.  Richasmox. 

In  the  case  of  Ihlia  Webh^  at  the  suit  of  Amos  Webb,  7th  Annual,  page  — , 
this  Couit  held  that,  by  the  exclusion  from  the  tutorship  of  the  children  on  the 
part  of  the  mother,  by  reason  of  a  second  marriage,  she  did  not  lose  her  mater- 
nal power,  which  was,  in  respect  to  the  children,  paramount  to  that  of  the 
totor,  and  still  retained  the  right  of  rearing  and  educating  them. 

There  is  not  the  slightest  reproach  on  the  conduct,  or  repute,  of  the  mother, 
or  her  husband.  It  seems  they  have  no  establishment  of  their  own,  but  board 
at  the  hoiise  of  her  sister.  There  is  no  suggestion  of  any  danger  of  unsuitable 
asBodation  to  which  the  minor  would  be  exposed,  and  as  the  District  Judge  had 
the  child  and  the  mother  before  him,  he  had  every  opportunity  of  forming  a 
eorrect  opinion  of  the  best  means  of  promoting  the  welfare  of  the  party  in 
whose  interest  he  was  called  upon  to  act 

It  appears  that  the  child  had  lived  with  the  plaintiff,  no  doubt  with  the  free 
consent  of  the  mother,  and,  it  is  urged,  she  was  seduced  frx>m  his  house  by 
stratagem.  Before  we  condemn  the  artifices  of  a  mother  in  getting  possession 
of  her  child,  we  should  bear  in  mind  that  they  have  their  origin  in  the  intensity 
of  natural  affection,  and  when  we  find  this  love  reciprocated,  and  the  child 
pleading  against  being  separated  from  the  author  of  its  being,  we  must  admit 
that  nothing  human,  at  her  age,  can  present  stronger  guarantees  for  her  future 
wen  being.  If  the  child  lived  with  the  plaintiff  with  the  consent  of  the  mother, 
that  consent  could  be  withdrawn ;  and  we  have  nothing  before  us  on  which 
we  would  be  authorized  in  disturbing  the  judgment  of  the  District  Court 

The  judgment  is,  therefore,  affirmed,  with  costs. 


Gko    p.  Saltknberry  V,  Richard  Loucks  et  al. 

Hie  Actor  1844,  requiring  bond  to  be  glren  to  the  State  by  the  Register  and  Receiver  of  the  Land 
Oflfee,  does  not  proTide  for  the  transfer,  or  assignment  of  it  to  individuals  aggrieved  by  the  Re- 
gister. And  it  Is  not  seen  how  the  obligation  of  the  sureties  to  the  State  can  be  extended  by 
iaipiieatiocL, so  as  to  inure  to  the  benefit  of  third  persons. 

Ae  eondltioa  of  the  bond  is,  that  Loucks  shall  weU  and  falthlblly  do  and  perform  all  the  duties 
lequiied  of  him  by  law,  in  his  capacity  of  Register  of  the  Land  Office.  To  receive  the  price  of 
lands  sold  is  not  one  of  his  official  duties  :^4hal  is  expressly  assigned  to  the  Treasurer.  The 
fA^intiir  deposited  the  price  of  the  land  bought  by  him  with  the  Register.  He  made  the  Register 
Us  own  agent,  and  the  sureties  have  not  warranted  against  the  rislcs  of  this  agency. 

APPEAL  from  the  District  Court,  Sixth  District,  Parish  of  East  Baton  Rouge, 
JSoberUon.J, 
RosT,  J.  The  Act  of  1844,  under  which  the  defendant  Richard  Loucks  was 
appointed  Receiver  and  Regi.ster  of  the  Land  Office,  required  that  he  should 
give  good  and  sufficient  security  to  the  State  for  the  faithful  discharge  of  the 
duties  of  the  office,  and  the  hond  sued  upon  was  given  in  compliance  therewith. 
In  1851,  the  plaintiff  made  application  to  Loucks  to  purchase  certain  lands, 
sod  paid  him  the  sum  of  $725 ;  whereupon  Loucks  delivered  to  him  a  certifi- 
cate showing  that  said  sum  had  heen  paid  hy  the  plaintiff,  as  required  by  law. 
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SALTXNBnttT     and  that  he  was  entitled  to  the  land.    The  money  paid  to  Lmth  was  not  paid 

L0VCK8.        over  by  him  to  the  Treasurer,  and  he  made  no  entry  of  the  purchase  on  his 

books.    The  successor  of  Lou^hs^  for  these  and  other  reasons,  refused  to  issue 

a  patent  for  the  land.    The  question  raised  by  the  issue  is,  whether  the  secari- 

ties  of  Loucl'9^  on  his  bond,  are  liable  to  the  plaintiflf. 

The  Act  of  1844,  requiring  the  bond  to  be  given,  does  not  provide  for  the 
transfer  or  assignment  of  it  to  individuals  aggrieved  by  the  register.  It  is,  on 
its  face,  in  favor  of  the  State  alone,  and  we  do  not  see  how  the  obligation  of  the 
sureties  can  be  extended,  by  implication,  so  as  to  inure  to  the  plaintiff's  benefit 
But  if  it  could  be,  the  plaintiff's  case  is  not  made  out 

The  condition  of  the  bond  is,  that  LotLcTcs  shall  well  and  faithfully  do  and 
perform  all  the  duties  required  of  him  by  law  in  his  capacity  of  Register  of  the 
Land  Office.  To  receive  the  price  of  the  lands  sold,  is  not  one  of  the  duties 
required  of  him  by  law — ^that  duty  is  expressly  assigned  to  the  State  Treasurer. 
The  plaintiff,  knowing  this,  deposited  the  money  in  the  hands  of  Lou^ihSy  thus 
constituting  him  his  agent  to  make  the  payment  It  is  no  part  of  the  under- 
taking of  the  sureties  to  warrant  against  the  risks  of  that  agency. 

The  grounds  that  the  land  sold  was  not  in  the  district  of  LoueH,  and  did  not 
belong  to  the  State  at  the  time  of  the  sale,  would  only  give  the  plaintiff  the 
•  right  to  have  the  money  refunded,  if  he  had  paid  it  into  the  Treasury.  Land 
thus  situated  can  no  more  be  said  to  have  been  sold,  in  discharge  of  the  duties 
of  the  ofiBcc,  than  if  it  had  been  in  Maine  or  California,  and  the  maxim  of  ca- 
veat emptor  would  apply  equally  to  either  case. 

Judgment  affirmed,  with  costs. 


Thomas  Pagndergast  v.  Margarft  Cassidy  and  Alexander  Shaw, 

her  husband. 

'-g     95|  When  a  married  woman,  not  separated  in  property,  Is  engaged  in  trade,  she  will  be  presumed  to  trade 

IC^    459)  on  the  fimds  of  the  community  in  the  absence  of  proof  to  the  contrary,  and  the  assets  in  her  hands 

will  be  liable  for  community  debts. 
The  profits  of  the  labor  of  husband  and  wife  belong  to  the  community. 

APPEAL  from  the  District  Court,  Sixth  District,  Bohertson,  J.  /.  W.  Seymour 
and  A.  S.  ITerron^  for  plaintiflf.     Elam^  for  defendants  and  appellants. 

RosT,  J.  In  1846  John  P.  Michel  and  wife  executed  an  act  of  donation  of  a 
certain  piece  of  land  in  favor  of  Margaret  Cassidy^  who  accepted  the  same,  and 
made  them  at  the  same  time  a  manual  gift  of  the  sum  of  eleven  hundred  dollars, 
which  was  the  full  value  of  the  land. 

The  plaintiflf,  who  is  a  judgment  creditor  of  Alexander  8haw^  the  husband  of 
the  defendant,  seeks  to  subject  that  property  to  his  judgment  on  the  ground  that 
the  donation  was  a  sale  in  disguise,  made  to  the  mfe  during  the  existence  of  the 
community  to  which  the  property  sold  belongs. 

The  only  defence,  besides  the  plea  of  the  general  issue,  is  that  the  petition 
fails  to  disclose  any  legal  right  which  can  divest  the  defendant  of  her  title. 

There  was  judgment  below,  decreeing  the  land  in  controversy  to  be  the  sepa- 
rate and  paraphernal  property  of  the  defendant,  M.   Cassidy,  purchased  with 
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her  aepanie  funds,  and  dismissing  the  plaintiff's  petition.     From  that  dismisRal    PnnnMAsr 
the  present  appeal  is  taken.  Oasbidt  ik  Shaw. 

It  is  conceded  that  the  donation  was,  in  truth,  a  sale.  There  is  no  plea  in  the 
answer  that  the  price  was  paid  with  paraphernal  funds,  or  that  the  defendant 
had  any  such  funds ;  and  no  evidence  in  support  of  either  of  these  facts  is  found 
IB  the  record. 

It  is  shown  that  the  defendant  kept  a  milliner's  shop,  and  that  she  traded  on 
her  own  accotint ;  but  as  the  case  is  placed  before  us,  we  are  under  the  necessily 
of  presuming  that  she  traded  with  the  funds  of  the  conununity ;  if  she  did,  the 
entire  assets  in  her  hands  were  at  all  times  liable  for  the  community  debts ;  if 
die  did  not,  the  profits  out  of  which  the  purchase  seems  to  have  been  made, 
would  still  be  common  under  the  disposition  of  the  Code,  which  classes  as  com- 
munity property  the  produce  of  the  reciprocal  industry  and  labor  of  both  hus- 
band and  wife.  C.  C.  2371.  The  only  mode  in  which  the  defendant  could  evade 
that  disposition  of  law,  would  have  been  to  obtain  a  separation  of  property  to 
which  her  industry,  and  the  improvidence  of  her  husband,  would  no  doubt  have 
entitied  her. 

This  view  of  the  case  renders  it  unnecessary  to  determine  whether  the  defen- 
dant, who  holds  under  a  simulated  act,  could,  in  any  event,  be  considered  as  a 
lona  Jide  purchaser  in  her  own  right,  and  if  she  could  be,  whether  the  evidence 
that  she  did  so  purchase  should  not  be  found  in  the  act  itself 

It  is  ordered  that  the  judgment  be  reversed.  It  is  further  ordered  that  the 
property,  described  in  the  petition,  be,  and  it  is  hereby  adjudged  to  belong  to 
the  community  existing  between  the  defendant  and  Alexander  ShaWy  her  hus- 
band, and  liable  as  such  to  be  seized  under  the  judgment  of  the  plaintiff  against 
AUxander  Shaw^  also  described  in  the  petition,  and  it  is  further  ordered  that  the 
defendants  pay  costs  in  both  Courts. 


New  0«i-eans  and  Carhollton  Railvoad  Company  r.  W.  W.  Chapman. 

A  ytiwn^^*  to  ttie  creditor  to  pay  the  debt  of  another  is  binding,  and  requires  no  consideration,  or 
,  bat  the  original  debt 


APPEAL  from  the  District  Courts  Seventh  District,  Stirling,  J.    Brewster 
A  CoUins  and  Merrick,  for  plaintiff    Bowman  <fc  De  Zee,  for  defendant 
and  appellant 

Dunbar,  J.  The  defendant  is  appellant  from  a  judgment  rendered  against 
him  on  two  promissory  notes,  executed  by  himself,  to  his  own  order,  and  de- 
livered to  the  plaintiffis.  Various  grounds  of  defence  are  set  up  in  his  answer, 
and  two  amended  answers.  In  the  original  answer  he  admits  the  execution 
of  the  notes,  and  that  he  is  bound  thereon — ^that  he  gave  them  to  take 
up  a  debt  due  by  his  father  to  the  plaintiffs,  his  fether  being  insolvent ;  but 
that  the  plaintiffs  agreed  to  give  him  a  reasonable  time  for  their  payment,  and 
tiiat  if  this  is  accorded,  he  is  still  willing  to  pay.  In  his  amended  answer  he 
avers,  that  the  debts  of  his  father,  for  which  he  executed  the  two  notes  sued 
on,  consisted  of  two  drafts  and  a  note,  all  drawn  by  James  Chapman,  the 
ftther— that  he  has  just  discovered  that  his  said  father  was  not  liable  on  the 
diaCts,  in  consequence  of  the  laches  of  the  plaintiffs,  and  that  he  has  reason  to 
believe  that  one  of  the  drafts  ought  to  have  been  credited  on  the  note — ^that, 
13 
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NKwOKuinisD  therefore,  ho  has  erroneously  giyen  his  obligations  for  a  much  larger  amount 
BOAD  Go.       than  his  father  really  owed,  and  that  he  is  entitled  to  credit  therefor,  and  that, . 
w.  w.  Ohjlpmav.  in  fi^t,  making  allowance  for  these  errors,  and  crediting  him  with  the  amount 
of  sundry  collaterals  placed  in  the  hands  of  the  attorney  for  the  plainttflb,  he  is 
entitled  to  a  judgment  in  his  favor  for  the  excess. 

In  his  second  amended  answer,  defendant  states  that  he  was  induced  to  gire 
his  notes,  principally  on  the  ground  that  the  sureties,  or  accommodation  endor- 
sers of  his  father  on  the  original  drafts  and  note,  were,  as  he  supposed,  liable 
for  the  same,  and  that,  wishing  to  save  them  from  loss,  his  father  being  insol- 
yent,  he  took  up  the  debt — ^that  he  has  just  ascertained  that  the  said  sureties 
were  not  liable  at  the  time,  having  been  discharged  by  the  kiehes  of  the  plain- 
tifSi,  and,  on  a  portion  of  the  debt,  by  prescription — that  he,  therefore,  gave  his 
own  notes  in  error,  and  prays  judgment  accordingly. 

The  evidence  establishes  that  James  Chapman  originally  owed  the  plaintiflb 
the  sum  of  thirty-six  hundred  dollars,  for  which  they  held  his  note,  endorsed 
by  /.  Nettlei — ^that  at  its  maturity  he  executed  a  new  note  for  $8,200,  giving  a 
draft  at  ten  months  upon  his  factors,  in  New  Orleans,  for  the  curtaihnent  and 
interest,  amounting  to  $674  45.  This  draft  was  endorsed  by  J.  KettUs,  When 
the  note  for  $8,200  matured,  a  new  one  was  given  for  $2,880,  and  a  draft,  in 
like  manner,  at  ten  months,  given  for  curtailment  and  interest,  amounting  to 
$589  67,  also  endorsed  by  Nettles,  Both  drafts  were  protested  for  non-pay- 
ment, as  well  also  the  note  for  $2,880.  The  Utter  matured  on  the  11th  of  Feb- 
ruary, 1844,  and  the  drafts  respectively  on  the  11th  of  December,  1842  and 
1848.  It  is  conceded  that  these  three  obligations  formed  the  basis  of  the  notes 
sued  on,  as  well  as  one  other  note,  which  is  not  included  in  the  present  suit. 
W,  2>.  Wintsr,  a  witness  offered  by  defendant,  states  that  the  original  daima 
were  placed  in  his  hands  for  settlement — and  that,  on  receiving  them,  he  ad- 
dressed the  defendant  in  reference  to  them — ^that  defendant  stated  he  was  under 
no  legal  obligation  to  pay  them,  but  that  he  had  settled  many  of  his  father*s 
debts  since  he  became  the  purchaser  of  his  property,  and  was  anxious  and 
desirous  to  settle  them  all,  and  would  do  so  if  the  creditors  would  give  him  time. 
Witness  also  states,  that  an  additional  motive  for  settling  was,  that  defendant 
did  not  wish  his  father's  endorsers  sued,  who  were  then  very  much  involved. 
That  the  note  and  drafts  were  all  exhibited  to  defendant,  and  no  representation 
made  as  to  the  liability  of  the  parties  thereto,  other  than  that  which  really  ex- 
isted. The  claims  seem  to  have  been  placed  in  witness'  hands  for  collection 
about  the  21st  June,  1846,  and  immediately  thereafter  the  defendant  promised 
to  settle.  The  settlement  was  not,  however,  finally  consummated  till  the  5th 
of  February,  1848. 

In  the  original  answer  of  defendant,  filed  nearly  six  years  after  his  first  pro- 
mise to  pay,  he  acknowledges  the  validity  of  his  obhgations  and  simply  asks 
for  time. 

We  are  satisfied,  from  the  testimony,  that  James  Chapman^  the  &ther,  was 
indebted  to  the  plaintiffs  to  the  amount  for  which  his  son,  the  defendant,  gave 
the  promissory  notes  now  sued  on.  To  make  a  contract  of  this  nature,  a  pro- 
mise to  pay  the  debt  of  another,  valid,  it  is  only  requisite  to  show  the  pre-exis- 
tence  of  the  debt  which  one  has  promised  to  pay  to  him  who  is  the  creditor. 
This  is  the  pact  eonstitutdB  pecunm  and  requires  no  further  consideration  or 
foundation  than  the  original  debt.  Pothier,  Traitc  dcs  Obligafiatis,  1st  voL,  p. 
867,  Dti  Port  Constitute  PfCfinuT. 
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This  Yww  of  the  case  renders  it  unnecessarj  to  notice  other  questions  argued  J»^  ^^"""pf JI^ 
«&t  much  length  in  the  brief  of  defendant's  counsel.  boad  Oo. 

It  ia»  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  w.  w.  oiiAPiuir. 
District  Court  be  affirmed,  with  costs  in  both  Courts. 


St.  Victor  Barrett  v.  General  Mutual  Insurance  Company  of 

New  York. 

rnS  case  should  have  followed  that  of  the  same  Plaintiff  v.  The  New  Orleans 
Insurance  Company  of  New  Orleans.  Ante  p.  8.  It  is  inserted  here,  be- 
cause the  argument  for  a  re-hearing  has  been  deemed  of  sufficient  importance 
to  be  published. 

Ersns,  C.  J.  {So»t^  J.,  absent)  This  is  an  action  on  another  policy  on 
goods  shipped  on  board  the  schooner  W.  C.  Preston.  The  facts  are  established 
in  the  same  manner  and  to  the  same  extent  as  in  the  other  cases.  For  the  rea- 
sons giren  in  the  case  of  Lapme,,A  Ferri  y.  The  Sun  Mutual  Inmiranee  Co,^ 
[Ante  p.  1,]  the  judgment  in  this  case  is  affirmed  with  costs. 

Briffgt,  for  defendant,  applied  for  a  re-hearing. 

In  the  sixth  chapter  of  Amould,  2d  edition,  §  243,  it  is  stated  that  "  in  every 
policy  of  marine  insurance  there  is  an  implied  warranty  that  the  ship  shall  be 
sea-worthy  for  the  Toyagc,  by  which  is  meant  that  she  shall  be  in  a  nt  state  as 
to  repairs,  equipments,  crew,  and  all  other  respects  to  encounter  the  ordinary 
perils  of  the  royage  insured  at  the  time  of  sailing  on  it" 

The  reason  of  the  rule  is  then  given,  and  reference  is  made  to  the  observations 
of  Lord  Bldon,  in  DougloM  v.  ScougaU,  4  Dow.  276,  and  oi  Lord  Eedeoddle^  in 
WUkie  T.  Oeddet^  8  Dow.  60. 

And  the  author  proceeds  to  say,  that ''  The  Courts  have  accordingly  held  that 
the  sea-wortiiiness  of  the  ship  for  the  voyage,  when  she  sails,  i%  a  condition  pro- 
cedent  to  the  underwriters'  Itabilitiee  for  any  loss  incurred  in  the  voyage." 

If  she  be  not  so  sea- worthy,  says  Lord  mlenborough^  '*  from  whatever  cause 
this  may  arise,  and  though  no  fraud  was  intended  on  the  part  of  the  assured, 
the  underwriters  may  answer,  *'  We  are  not  liable." 

At  page  65«5 — **  Thus  in  an  action  brought  by  an  innocent  shipper  of  goods, 
(who  had  no  interest  whatever  in  the  ship,)  on  proof  being  given  tiiat  the  ship 
was  miseaworthv  when  she  sailed.  Lord  Man^ld  non-suited  the  plaintiff,  say- 
ing that  the  implied  warranty  could  not  be  dispensed  with  in  any  case,  and  that 
»  now  well  understood  to  be  the  law  of  England  on  this  subject"  Oliver  v. 
CowUffy  Park  on  Ins.,  470,  8th  London  Edition. 

He  then  proceeds:  "The  proposition  indeed  ' that  the  implied  warranty  of 
seaworthiness  cannot  be  dispensed  with  in  any  case,'  though  unquestionably  true 
as  a  general  rule,  must  yet  be  understood  with  some  limitations ;  for  the  Allow- 
ing case  siiows,  that  if  a  ship  having  originally  sailed  in  an  unseaworthy  state, 
puts  back  immediately  on  discovering  the  defect^  and  the  underwriters  agree  to 
waive  the  objection,  and  allow  her  to  proceed  on  her  voyage  a  second  time,  (on 
which  occasion  she  sails  seaworthy,)  they  cannot  afterwards  set  up  the  plea  of 
her  original  seaworthiness  as  a  defeuce  against  any  subsequent  loss  totally  un- 
connected therewith."  Which  brings  us  to  the  case  of  Weir  v.  Aberdeen^  2  B. 
k  A.,  320,  and  which  we  shall  now  proceed  to  examine. 

We  must  first,  however,  in  order  to  test  the  force  of  this  and  other  cases, 
establish  our  definitions. 

Seaworthinets  for  the  voyage  does  not  attach  title  till  she  sails,  says  Mr,  Jus- 
tke  Lawrance^  Annan  v.  Woodman^  8  Taunt 

Of  course,  if  she  ultimately  sails  unseaworthy  for  the  voyage,  this  according 
to  fte  rule  laid  down,  wholly  discharges  the  underwriter  from  all  liability  for  loss 
OD  the  voyage,  although  the  policy  may  have  attached  on  her  while  "at"  the 
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Babmrt      port,  owing  to  her  having  been  there  seaworthy  for  her  thett  risk.     Partes  y, 
GracKBALMrruAL^^^^*  ^  ^^^-  ^7.     Per  Park,  arguendo  in  Watson  v.  Clark,  1  Dow.  836,  cited. 
IH8.  Co.  or  N.  Y.  Arnould,  2,  674-5. 

This  warranty  according  to  the  law  of  England,  is  satisfied  if  the  ship  sails  in 
a  seaworthy  condition — the  assured  makes  no  warranty  that  the  ship  shall  con- 
tinue seaworthy  in  the  course  of  it.  Lord  Mansfield  in  Berman  v.  Woodbridge^ 
Doug.  758.  Lord  Mansjield  in  Elden  v.  RoUnson,  Doug.  755,  cited  by  Amould, 
p.  657. 

The  second  description  of  seaworthiness  is  that  for  port  or  inland  navigation. 

There  are  in  fact  different  degrees  of  seaworthiness.  Seaworthiness  for  the 
voya^«  is  one  thing ;  and  seaworthiness  in  port  or  for  inland  navigation,  Ac, 
Quite  another.  Forhes  v.  Wilson,  Park  on  Ins.,  472,  8th  London  edition,  and 
Amould,  page  673,  §  249. 

This  then  is  the  doctrine  of  the  English  tribunals,  and  is  the  law  of  England 
now,  and  was  in  1819,  when  Lord  Tenderden  as  Chief  Justice  of  the  Court  of 
King's  Bench,  delivered  his  opinion  in  Weir  v.  Aberdeen,  and  it  is  quite  impos^ 
sible  that  he  and  his  associate  Judges  should  be  entirely  unacquainted  with  the 
subject  which  we  are  compelled  to  believe  if  his  declaration  that  ho  "was  a  little 
surprised  at  the  proposition,''  be  not  considered  to  have  reference  to  that  which 
was  in  fact  the  turning  point  in  the  case. 

The  report  is  somewhat  meagre,  but  it  begins  thus :  "  Action  upon  a  policy  of 
insurance,  dated  21st  Feb.,  1817,  on  the  ship  Prince  Cobourg,  and  her  outfit  at  and 
from  London  to  Bahia ;  and  the  declaration  stated  that  the  following  memoran- 
dum of  the  5th  April,  1817,  was  endorsed  upon  the  policy.  It  is  agreed,  that 
the  Prince  Cobourg  inay  load,  unload  and  reload  goods,  and  discJiargepartofher 
cargo  at  Ramsgate,     Plea  non-assumpsit 

It  is  needless  to  narrate  the  facts  which  are  of  course  well  known  to  the  Court, 
and  are  set  out  in  the  opinion. 

It  was  objected  on  the  part  of  the  defendant  that  the  ship  having  been  over- 
laden, was  unsea'worthy  at  the  commencement  of  the  voyage,  and  that  the  mem- 
orandum v>as  invalid,  for  want  of  a  new  stamp,  and  also  from  having  been 
obtained  without  making  a  due  communication  to  the  underwriters.  The  learned 
Judge  (Best)  however  was  of  opinion,  "  that  this  being  a  policy  on  ship,  the  risk 
had  commenced  before  any  goods  had  been  laden,  and  he  left  two  questions  to  the 
jury ;  first,  whether,  when  she  sailed  from  Ramsgate,  she  was  properly  laden, 
and  in  a  seaworthy  state ;  and  secondly,  whether  tiie  subsequent  loss  had  been 
occasioned  by  the  circumstance  of  the  vessel  having  been  overladen  between 
London  and  Ramsgate."  The  Jury  found  that  she  was  seaworthy  when  she  sailed 
from  Ramsgate,  and  that  the  subsequent  loss  had  no  relation  to  her  unseawor* 
thiness  between  London  and  Ramsgate,  and  a  verdict  was  entered  for  plaintifll 

Now  the  Court  will  find  in  the  opinions  refusing  a  rehearing,  that  the  attach- 
ing of  the  policy  whilst  the  ship  was  in  port  and  before  loading,  was  considered 
as  avoiding  the  necessity  of  a  new  stamp,  the  policy  not  having  failed  ab  initio, 
and  the  defect  being  cured  by  the  waiver  of  the  objection,  the  original  stamp 
was  sufficient ;  and  although  the  opinion  of  Best  in  the  i*eport  is  not  set  out,  it 
was  of  course  on  this  ground  that  he  considered  it  material.  It  legalized  the 
contract  which  by  the  memorandum  was  considered  as  commencing  at  Rama- 
gate. 

On  the  motion  for  a  new  trial,  it  was  again  urged,  1st,  that  her  having  saOed 
in  an  unseaworthy  condition,  was  a  breach  of  a  condition  precedent;  and  2d, 
'*  that  supposing  the  policy  to  have  attached,  the  putting  into  Ramsgate  wa«  a 
deviation ;  for  the  memorandum  could  not  avail  the  pktintiff,  inasmuch  as  it 
operated  as  a  new  policy,  and  therefore  required  a  new  stamp,  and  the  liberty 
there  given  was  obtained  from  the  underwriters  without  having  disclosed  the 
important  fact  that  the  vessel  had  strained  much  owing  to  her  having  been  over- 
laden, or  that  a  protest  had  been  made." 

We  now  come  to  the  opinion  of  Chief  Justice  Abbott,  who  says:  "It  appears 
in  this  case  that  the  vessel  at  the  time  of  her  departure  was  not  in  a  fit  condition 
to  perform  her  voyage,  in  consequence  of  her  having  at  that  time  a  greater  cargo 
than  she  could  conveniently  or  perhaps  safely  convey.  The  master  having  dis- 
covered this,  and  having  met  with  bad  weather,  (which  was  perhaps  the  cause  of 
the  discovery  being  ever  made,)  put  back  into  the  Downs,  and  having  obtained 
permission  to  go  into  Ramsgate  for  the  purpose  of  discharging  part  of  her  car- 
go, went  there  and  did-  land  some  porti4m,  and  so  having  removed  the  objection 
that  had  previously  existed,  put  the  ship  into  a  fit  condition  to  perform  the  voy- 
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age,  and  the  Juiy  have  found  that  the  Ioas  which  suhsequentlv  happened,  was  Babrrt 
io  DO  degree  attributable  to  the  condition  in  which  she  had  originally  sailed,  and  GnaBALMcTUAL 
from  which  she  had  freed  herself  by  discharging  part  of  her  cargo  at  Ramsgate.  las*  Oo.  or  N.  Y. 
But  it  4s  said  that  this  memorandum  expressing  the  consent  of  the  underwriters 
is  toid^  and  that  in  order  to  bind  the  underwriters,  a  new  contract  was  necessary, 
ioasmach  as  the  fact  of  the  vessel  baring  once  sailed  with  a  cargo  greater  than 
was  proper  for  that  voyage,  and  therefore  in  an  unseaworthy  state,  wholly  put 
an  end  to  their  liability  on  the  policy.  That  proposition  would  go  the  length 
of  establishing  that  if  a  vessel  at  the  outset  of  the  voyage  be  by  mistake  or  ac- 
cident  unseaworthy,  owing  to  some  defect  which  is  imme^tely  discovered  and 
remedied  before  any  loss  happens  in  consequence  of  it,  still  the  policy  would  be 
void  and  the  underwriters  not  liable.  I  confess  that  I  was  a  little  surprised  at 
that  proposition,  because  if  true  in  point  of  law,  I  fear  we  should  find  many 
cases  indeed,  where  it  would  turn  out  that  the  assured  could  have  no  claim  upon 
the  underwriters,  because  something  was  wanting,  or  something  excessive  at  the 
instant  of  the  ship's  departure,  although  the  want  had  been  supplied  or  the  ex- 
cess removed  before  the  loss  happened.  Suppose  for  instance  a  vessel  is  unsea- 
worthy, unless  she  has  two  anchors,  being  destined  for  a>  long  vo^'^age,  and  she 
sails  from  London  to  Gravesend  with  only  one,  shall  it  be  said  that  if  no  loss  hap- 
pens between  London  and  Gravesend,  and  the  vessel  at  Gravesend  takes  on  board 
her  second  anchor  and  then  proceeds  on  her  voyage,  that  the  underwriters  are 
not  liable  for  a  subsequent  loss,  and  that  the  policy  is  completely  at  an  end,  that 
seen  if  the  underwriters  agree  to  waive  the  objection,  and  to  allow  her  to  proceed 
sn  her  voyage,  then  consent  shall  be  unacailing.  These  inconvcniencics  which 
would  be  continually  occurring  in  practice,  would  lead  to  dangerous  conse- 
quences, by  opening  the  door  to  the  underwriters  to  break  their  engagements  by 
uieans  of  trivial  circumstances,  the  effect  of  which  no  one  can  contemplate.  / 
fkiniy  therefore,  the  proposition  cannot  be  maintained.  As  to  the  objection  that 
this  was  a  deviation,  it  is  sufficient  to  answer  that  it  was  done  by  the  permission 
of  the  underwriters  with  respect  to  the  communication  made  to  them,  it  was  quite 
clear  that  the  underwriters  icpre  told  all  that  was  in  substance  necessary  for  them 
to  know^  for  they  were  told  that  when  the  vessel  sailed  she  had  too  large  a  cargo 
on  board,  and  that  she  was  not  in  a  situation  Jit  to  perform  her  toyage.  Upon 
the  whole,  ther^ore,  I  think  that  the  rule  must  be  refused.^^ 

We  would  now  ask,  what  were  the  propositions  before  the  Court?  "We  take 
them  to  be  those  stated  on  the  application  for  a  new  trial.  First,  that  the  policy 
neeer  attached;  and  that  if  it  did,  the  putting  into  Ramsgate  was  a  deviation, 
because  the  memorandum  endorsed  on  the  policy  was  toid,  inasmuch  as  it  opera- 
ted as  a  new  policy,  and  ther^ore  required  a  new  stamp  ;  and  because  import- 
ant facts  were  not  disclosed  to  the  underwriters. 

Now  we  have  seen  that  on  the  trial.  Best,  J.  held,  that  being  on  (he  ship,  it  did  , 

attach,  because  she  was  seaworthy  for  her  then  condition ;  and  as,  by  the  mem- 
orandum, the  underwriters  had  waived  a  defence,  which  would,  but  for  the 
waiver,  have  availed  them,  the  waiver  by  endorsement,  related  back  to  the  origi- 
nal execution  of  the  contract,  and  did  not  constitute  a  new  contract,  requiring  a 
new  stamp.  That  the  consent  was  considered  to  have  disposed  of  the  plea  of 
deviation,  is  too  plain  to  require  illustration.  The  opinion  is  awkwardly  ex- 
pressed, but  no  doubt  can  exist  in  the  mind  of  any  one,  it  seems  to  us,  that  the 
whole  must  be  construed  together,  and  that  when  Lord  Tenderden  expresses  his 
surprise  at  a  doctrine  which  was  then,  and  is  now,  admitted  to  be  law,  the  con- 
chiding  paragraph  **  that  even  if  the  underwriters  agree  to  waive  the  objection, 
and  allow  her  to  proceed  on  her  voyage,  their  consent  shall  be  unavailing,"  must 
be  considered  as  inducing  the  declaration,  that  upon  the  whole,  he  thought  the 
rale  must  be  refused. 

This  construction  is  warranted  by  the  opinions  of  the  other  Judges.  Bayley,  J., 
says,  I  am  of  the  same  opinion.  There  was  not  any  fraud  or  concealment  in  this 
case,  so  as  to  vacate  the  memorandum;  for  it  distinctly  appears  that  the  under- 
writers were  told  that  the  ship  had  been  overloaded,  and  that  from  that  circum- 
stance she  was  in  an  unseaworthg  state.  As  to  the  fact  that  the  ship  had  strained, 
it  is  to  be  observed,  that  if  that  straining  had  rendered  her  unseaworthy,  the 
non-tommunieation  of  that  fact  would  hate  vacated  the  policy  ;  but  as  the  jury 
negatived  that  hd,  it  was  immaterial.  The  question  then  is,  whether  the  mem- 
orandum required  a  new  stamp,  and  the  case  of  Hubbard  y.  Jackson,  4  Taunt 
174,  is  an  authority  to  show  that  a  warranty  may  be  waived  without  a  new 
stamp.     Now  it  is  a  warranty  that  the  ship  shail  be  seaworthy,  and  therefore  it 
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BAntETT  does  not  require  anew  etamp  in  ord^  to  waive  it.  On  these  grounds,  I  am  of 
Oeticral'  Mgttal  opinion  that  the  memorandum  in  this  case  did  not  require  a  neuf  stamp,  and  that 
Iks.  Oo.  or  N.  Y.  the  rerdict  is  right. '^ 

Holroyd,  J.  "  I  am  of  the  same  opinion.  I  do  not  think  that  the  overload- 
ing which  rendered  the  ship  ujiseaworthy  at  the  time  of  her  sailing,  made  an  end 
of  the  policy.  The  inconveniences  which  have  been  pointed  out,  induce  me  to 
think  Uiat  such  a  proposition  is  contrary  to  law ;  no  authority  has  been  cited  in 
support  of  it ;  and  unless  some  cogent  authority  were  produced,  I  should  not 
accede  to  it.  It  appears  to  me  that  the  risk  continued  to  the  term  qf  the  lass, 
and  that  the  plaintiff  is  entitled  to  recover." 

Now  here  is  authority  stronger  than  that  of  the  G.  J.,  if  the  language  is  to  be 
understood  without  reference  to  the  particular  facts  of  the  case,  or  the  quo  ani- 
mo  with  which  it  was  employed.  Bailey,  J.,  is  also  of  the  same  opinion  with  the 
Chief  Justice,  and  yet  distinctly  tells  you  that  seaworthiness  is  a  warranty  f 
and  that  as  it  has  been  decided  that  a  warranty  may  be  waived  or  modified  at 
any  time  prior  to  the  natural  termination  of  the  risk  without  a  new  stamp,  there- 
fore this  waiver  was  good  without  a  new  stamp,  and  therefore  the  plaintiff  was 
entitled  to  recover — ^in  other  words,  that  the  endorsement  related  back  to  the 
date  of  the  original  policy,  which  to  this  extent  was  not  destroyed ;  and  this  is 
all  that  Lord  Tenterden  ever  intended  to  say,  or  that  Bblroyd  or  Best  intended 
to  say. 

Had  the  memorandum  of  waiver  not  been  there,  does  the  Court  undertake  to 
say  that  the  underwriters  should  have  been  held  liable  ?  That  the  breach  of  a 
warranty  of  seaworthiness  for  the  voyage  occurring  on  the  departure  of  a  ship 
for  London,  could  be  cured  at  Ramsgate !  if  so,  why  not  at  Madeira,  or  at  any 
port  short  of  that  of  her  destination  ?  and  what  becomes  of  the  general  rule  f 
and  yet  if  the  view  the  Court  has  taken  of  it  be  correct,  to  this  conclusion  we 
must  come.  Lord  Tenderden  must  be  understood  as  declaring  that  a  warranty 
once  broken  can  be  subsequently  cured  without  the  consent  of  the  underwriters, 
a  doctrine  we  are  quite  sure  his  lordship  never  heard  broached  in  Westminster 
Hall,  and  are  equally  sure  he  is  innocent  of  having  originated. 

The  doctrine  is  fully  and  unconditionally  asserted  in  Sergeant  MarshalVs  trea- 
tise upon  the  law  of  insurance,  the  first  edition  of  which  was  published  in  1802, 
and  the  second  in  1808,  and  in  Mr.  Justice  Parkas  work,  published  in  1786. 
It  is,  as  we  have  before  .observed,  impossible  to  conceive  the  Court  surprised,  or 
considering  this  doctrine  as  a  novelty. 

That  the  very  portion  of  the  opinion  relied  on,  which  has  been  quoted  by  wri- 
ters as  establishing  this  novel  doctrine  should  bo  considered  a  dictum,  we  should 
infer  from  the  illustrations  put.  His  Lordship  talks  of  accidental  deficiencies  or 
excesses  immediately  discovered  and  corrected,  and  supposes  a  vessel  navigating 
from  London  to  Gravesend  with  one  anchor,  and  there  taking  in  the  other.  This 
is  river  navigation,  and  he  well  knew  that  for  such  a  risk  the  seaworthiness  of 
the  voyage  is  not  exacted,  and  that  in  the  instance  put,  the  underwriters  would 
be  bound  by  other  principles  of  law.  But  if  intended  to  meet  the  point  raised 
at  bar,  they  are  fall  of  significance,  for  it  was  argued  that  the  risk  neter  at- 
tached, that  the  breach  of  the  warranty  so  completely  avoided  the  contract,  that 
the  endorsement  must  be  considered  as  a  new  acceptance  of  the  risk,  a  new  con- 
tract between  the  parties ;  and  as  such  wanting  a  stamp  to  give  it  validity.  This 
Best  at  the  trial  answered  by  saying  that  the  policy  being  on  the  ship,  attached 
htfore  loading  ;  and  in  this  view,  and  with  this  intendment,  the  case  put  is  such 
as  might  be  expected  from  Chief  Justice  Abbott,  and  ceases  to  be  inappropriate, 
as  to  our  humble  judgment  it  would  be,  were  the  popular  reading  of  this  opinion 
to  be  admitted  as  correct 

He  never  considered  that  these  observations  would,  apart  from  the  facts  of 
the  particular  case,  be  construed  as  overturning  a  doctrine  so  completely  set* 
tied,  or  that  they  would  be  considered  in  themselves  decretal. 

The  recent  work  of  Mr.  Amould  has,  however,  accepted  the  result  of  our  ex- 
amination as  its  true  exposition,  since  in  the  second  edition  of  his  work  on  In- 
surance, p.  657,  he  says  after  citing  the  authority :  ''  It  must  be  understood, 
however,  that  this  doctrine  is  strictly  limited  to  cases,  in  which  there  is  clear 
evidence  both  that  the  underwriters  have  agreed  to  waive  the  objection  to  the 
ship^s  original  want  of  seaworthiness,  and  also  that  the  subsequent  loss  was 
wholly  unconnected  therewith. 

To  the  English  doctrine  and  definitions,  that  seaworthiness  for  the  voyage  is  a 


NEW  ORLEANS,  APRIL,  1858.  103 

condition  precedent,  and  satisfied  if  the  ship  saite  in  the  required  condition.  And       Babuit 
that  this  complete  equipment  is  not  required  for  port  or  inland  navigation.  omsftAL  VTnrAL 

The  American  system  of  jurisprudence  has  added  a  third  and  qualified  war-  im.  co.  ot  N.  Y. 
rantj,  the  nature  of  which  together  with  the  recognition  of  the  English  as  the 
goMaral  rule,  is  dearly  set  forSi  in  Starbuek  ▼.  New  England  Insurance  Co,^  19 
PickeTing,  where  the  Court  says :  '*  The  obligation  of  the  assured  to  have  his 
vessel  seaworthy  at  the  commencement  of  the  voyage,  and  his  obligation  to  keep 
her  seaworthy  during  this  voyage,  depend  on  different  considerations,  and  im- 
pose different  duties.  If  the  amured  does  not  make  her  eeaworthp  at  firsts  she 
IS  not  a  vessel.  But,  if  she  meets  with  an  accident  (^fter  the  beginning  of  the 
vviyage,  as  the  very  contract  of  insurance  supposes  that  she  may,  it  is  tiie  duty 
of  tii^  assured  to  make  repairs."  If  he  does  not  repair,  when  he  reasonably 
ought  to  do  so,  and  a  loss  arises  from  it,  the  assured  cannot  recover,  because  it 
IS  not  a  loss  by  any  of  the  perils  insuredagainst ;  but  if  the  loss  arise  from  another 
cause,  he  ma^  recover.  The  difference  is  this :  If  the  vessel  is  not  seaworthy  at 
first,  Ui£  pohey  ntoer  attaches  ;  in  the  other  case,  the  insurers  having  become 
responsible,  continue  liable  for  all  losses  not  arising  from  the  fault  of  the  ownr 
er$,  Ac.  See  Copdand  v.  l<iew  England  Insurance  Go,^  2  Metcalf,  432,  487. — 
Paddock  V.  Franklin  Insurance  Co,,  11  Pick.  227,  284. 

We  shall  now  examine  the  American  doctrine  and  the  cases  cited  in  support 
of  this  supposed  qualification  of  the  general  rule,  and  will  begin  with  Kent^  who 
in  speakine  of  this  warranty,  says,  p.  858 :  "  This  warranty  of  seaworthiness 
relates  to  the  commencement  of  the  risk,  and  the  warranty  is  not  broken  if  she 
becomes  unseaworthy  afterwards,**  and  then  goes  on  to  notice  the  American  doc- 
trine with  reference  to  the  obligation  to  keep  the  ship  in  this  condition,  and  says : 
**A  breach  of  the  implied  warranty  of  seaworthiness  in  the  course  of  the  voy- 
age has  no  retrospective  operation,  and  does  not  destroy  a  just  claim  to  damages 
for  losses  occurring  prior  to  the  breach  of  this  implied  condition."  ^*  Every  war-  . 
ranty  is  a  part  of  the  contract ;"  *^  it  differs  firom  a  representation  in  this  respect^ 
that'it  is  in  the  nature  of  a  condition  precedent,  and  requires  a  strict  and  literal 
performance.  Whether  the  thing  warranted  be  material  or  not,  and  whether  the 
low  happened  by  reason  of  a  breach  of  the  warranty,  or  did  not,  is  immaterial^ 
a  breach  of  it  atoids  the  contract  ah  initio.  Every  condition  precedent  requires 
a  strict  performance  to  entitle  a  party  to  his  right  of  action.  But  seaworthiness 
in  port  may  be  one  thing,  and  seaworthiness  for  the  whole  voyage  quite  another." 

He  then,  as  in  the  case  with  all  the  writers  except  Amould,  takes  up  Weir  & 
Aberdeen,  and  after  stating  that  the  general  rule  is  that  a  **  vessel  must  be  sea- 
worthy at  Uie  commencement  of  the  risk,  whatever  that  risk  may  be,  in  order 
to  make  the  policy  attach  and  charge  the  insurer,"  observes  \  ^^  It  was  held  in  the 
case  of  Weir  v.  Aberdeen,  that  though  a  ship  be  unseaworthy  at  the  commence- 
ment of  jthe  risk,  yet  if  the  defect  be  cured  before  a  loss,  a  subsequent  loss  is 
recoverable  under  the  policy.  The  argument  of  Lord  Tenderden  in  &vor  of  this 
doctrine  is  rery  weighty,  but  a  doubt  seems  to  have  been  thrown  over  its  solidity 
by  the  Supreme  Court  of  the  United  SUtes,  referring  to  1  Peters*  R.  170." 

We  have  here  the  doctrine  laid  down  as  we  have  stated  it,  and  the  only  ex- 
ception cited  is  that  of  the  case  we  have  reviewed,  and  yet  this  is  the  doctrine 
which  Lord  Tenderden  is  supposed  to  have  treated  as  novel,  and  as  one  which 
snprised  him. 

In  the  case  referred  to.  Judge  Story,  in  reference  to  the  case  in  question, 
raoely  says :  ^*  In  this  point  of  view  it  is  not  necessary  to  rely  on  the  doctrine 
of  Mr.  Chief  Justice  Abbott  in  Weir  v.  Aberdeen,  which  goes  the  length  of  as- 
sorting  that  if  there  be  unseaworthiness  at  the  commencement  of  the  voyage,  and 
the  defect  is  cured  before  the  loss,  the  subsequent  loss  is  recoverable  under  the 
policy.  This  is  an  important  doctrine,  and  well  worthy  of  discussion,  whenever 
it  comes  directly  in  judgment" 

Here  the  Court  will  find  the  tables  again  changed,  and  both  Chancellor  Kent 
and  Mr.  Justice  Story  treating  the  (pinion  of  Lord  Tenderden  as  heresy,  and  one 
at  which  they  might  express  surprise. 

We  shall  now  refer  to  Mr,  FhUlips,  and  the  authorities  he  has  dted  in  support 
of  this  doctrine,  and  see  whether  they  are  more  to  the  point 

It  is  needless  to  refer  to  those  which  are  in  affirmance  of  the  doctrine  we  are 
advocating,  they  will  be  found  at  p.  808,  829,  second  edition. 

The  quotation  from  this  author,  cited  by  the  Court,  we  are  unable  to  find,  and 
it  must  therefore  be  an  addition  to  or  alteration  of  the  text  in  the  edition  of  which 
we  have  not  seen. 
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Barrkit  In  that  referred  to,  the  2d,  he  says,  "Ihat  the  effect  of  non-complianoe  with 

OnfERALMPTOAL^^c  wannnty  of  seaworthiness,  as  well  as  of  the  forfeiture  of  any  other  condi- 
iHH.  Oo.  or  N.  Y.  tion,  is  to  discharge  the  underwriters  from  their  liability  under  the  policy."  If 
this  condition  is  forfeited  at  the  commencement  of  the  risk,  it  doubtless  dis- 
charges from  all  liability  under  the  policy ;  **  but  it  does  not  appear  that  a 
forfeiture  of  this  condition,  subsequently  to  the  commencement  of  the  risk,  dis- 
charges the  undemTiters  from  their  liability  to  pay  antecedent  losses ;  on  the 
contrary,  the  underwriters  are  liable  for  previous  losses ;"  and  Annan  v.  Wood- 
nian,  8  Taunt.  299,  and  Taylor  v.  Lowell^  3  Mass.  347,  are  cited  as  authority. 

We  now  come  to  our  unfortunate  case,  which  he  introduces  under  the  mar- 
ginal heading  of  Temporary  Unseaworthiness,  and  says:  '*  Though  it  appears  by 
many  of  the  preceding  cases  that  a  non-compliance  with  the  warranty  of  sea- 
worthiness, discharges  the  underwriters  from  all  subsequent  liability,  yetitieefM 
to  he  intimated^  in  an  opinion  given  by  Chief  Justice  Abbott,  that  a  non-com- 
pliance with  this  warranty  may  take  place,  and  still,  if  the  defect  whereby  it  is 
violated  is  of  a  temporary  nature,  and  soon  remedied,  and  it  appears  tliat  no 
loss  could  have  occurred  m  consequence  of  the  defect,  the  liability  continues,  or 
revireSj  notwithstanding  such  violation ;"  p.  830 ;  and  then  sets  out  the  opinion 
and  the  remark  of  Mr.  Justice  Story,  in  1  Peters,  already  ^ven  thereoa 

And  at  page  885  says :  '*  In  Weir  v.  Aberdeen^  *  the  circumstance  that  the 
policy  was  at  and  from  the  port,  so  that  t?ie  policy  attathed^  and  the  risk  com- 
menced before  sailing  was  not  expressly  relied  upon,  or  made  the  avowed  ground 
of  the  decision ;  but  such  was  the  fact,  and  would  seem  to  reconcile  it  with  the 
decisions.^  "  That  is,  the  breach  was  not  at  the  commencement  of  the  risk.  This 
is,  as  we  have  shown,  tiie  very  point  in  the  case,  if  coupled  with  the  waiver. — 
The  &ct  was,  as  wo  have  shown,  directly  decided  hyBes%  and  forms  the  leading 
feature  in  the  judgment  of  Mr.  Justice  Bailey ;  and  as  we  have  endeavored  to 
show,  was  the  fact  upon  which  the  case  depended ;  for  had  it  not  attached,  the 
whole  reasoning  would  have  fallen  to  the  ground.  The  argument  for  the  plain- 
'   tiff  is  not  set  out,  and  this  may  have  occasioned  the  mistake. 

The  next  authority  is  Taylor  v.  Lowell,  8  Mas&  881,  which  is  introduced  by 
the  following  remark :  *^  It  has,  however,  been  distinctly  held  in  Massachusetts, 
New  York  and  South  Carolina,  that  a  temporary  non-compliance  with  this  im- 
plied warranty  does  not  discharge  the  underwriters  from  a  liability  for  all  subse- 
quent losses,  where  it  distinctly  appears  that  no  damage  or  subsequent  ehange 
of  risk  was  occasioned  by  such  non-compliance." 

This  case  is  somewhat  of  the  same  complexion  as  Weir  v.  Aberdeeri,  and 
Judge  Phillips  fairly  states  the  contradictory  complexion  of  the  decree,  and  for 
the  purpose  of  reconciling  the  contradiction,  infers  that  it  must  have  been  de- 
cided upon  the  doctrine  in  question. 

The  ship  was  insured  12th  January,  1798,  lost  or  not  lost,  at  and  from  Cal- 
cutta to  her  ports  of  discharge  in  the  United  States.  The  assured  had  advice  of 
her  arrival  at  Calcutta,  in  July,  1797,  and  that  she  would  probably  sail  from 
thence  in  August  of  that  year,  and  the  insurers  were  so  informed.  She  did  sail 
on  the  19th  August,  for  the  United  States,  but  leaking  badly  put  back  to  Cal- 
cutta, where  she  was  unladen,  made  seaworthy,  and  sailed  in  February,  1798, 
from  Calcutta  to  the  United  States,  and  arrived  at  Boston  in  safety.  Suit  uku 
brought  for  the  premium,  and  resisted  on  the  ground  that  the  ship  sailed  in  an 
unscaworthy  condition,  and  that  as  the  risk  had  therefore  never  attached,  no 
premium  was  earned.  This  was  the  issue  raised,  and  why  the  Court  undertook 
in  its  opinion  to  go  over  so  much  ground  it  is  difficult  to  understand. 

The  Court  correctly  decided  or  rather  exposed,  that  seaworthiness  for  the 
voyage  is  one  thing,  seaworthiness  for  the  port  another ;  that  accidents  chargea- 
ble on  the  underwriters  might  well  happen  to  a  ship  or  goods  in  port,  and  be 
independent  of  the  forfeiture  resulting  from  subsequent  sailing  in  an  unseawor- 
thy  condition ;  that  under  this  doctrine,  the  policy  m  question  attached,  and  the 
premiums  were  earned,  and  that  the  liability  to  this  extennt  once  attaching,  was 
not  discharged  bv  the  sailing  of  the  ship  in  an  unseaworthy  condition,  but  con- 
tinued through  the  voyage,  and  entitled  them  to  call  for  payment  on  a  contract 
of  binding  force  upon  the  parties  on  the  return  of  the  ship  to  Boston.  This  does, 
it  seems  to  us,  reconcile  the  contradictions  otherwise  apparent  in  this  opinion, 
and  was  in  fact  aU  the  Court  was  called  upon  to  decide,  the  risk  attaching  but 
for  an  instant,  the  premium  was  earned,  and  the  case  was  at  an  end ;  and  if  as 
Judge  Phillips  thinks,  the  Court  went  further,  it  was  an  exposition  of  law  gra- 
tuitously given  by  the  Court,  and  cannot  be  considered  decretal. 
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The  case  of  Dehhis  v.  The  Ocean  Limranee  Company,  16  Pick.  303,  is  not       b^butt 
in  point     The  risk  was  nt  and  from  Boston  to  St.  Thomas,  and  a  market  in  o„B,j^*MrTrAL 
the  West  Indies,  &c.    Tlic  original  warranty  had  been  satisfied.    The  ship  ar-  iics,  Co.  orN.  N. 
rived  at  St  Thomas  in  safety,  and  it  was  for  a  breach  of  the  continuous  duty  to 
keep  the  ship  seaworthy  imposed  by  the  American  doctrine  in  an  intermediate 
Toyi^e,  that  was  urged  a^  a  defence.     Peabody,  J.     "  But  there  is  another  an- 
swer :  If  it  were  not  proper  to  make  the  passage  without  more  ballast,  yet  it  wm 
no  Ireaeh  of  the  implied  warranty  of  seaworthinemy  but  a  neglect  to  keep  her 
in  that  state.     And  if  she  had  been  lost  in  consequence  of  that  neglect,  the  de- 
fendants might  have  availed  themselves  of  that  neglect     But  she  made  the  pas- 
sage in  safety.     The  defect,  if  any,  was  cured,  for  it  is  not  suggested  that  she 
was  not  in  good  sailing  trim  when  she  left  the  West  Indies.'* 

We  leaTe  the  Court  to  decide  whether  this  case  is  not  a  direct  authority  for 
ear  position,  and  whether  the  distinction  between  the  warranties  and  the  conse- 
quence resulting  from  their  breach,  could  be  more  distinctly  pointed  out 

The  case  of  the  Amerir/in  Insurance  Company  v.  Ogden,  15  Wondall  582, 
20,  287,  is  equally  inapplicable.  It  was  a  time  policy  for  six  months.  The  ves- 
sel sailed  the  26th  November,  on  a  voyage  from  New  York  to  Charleston,  thence 
to  Norfolk,  and  thence  to  St  Thomas,  in  the  West  Indies.  There  w€Uf  no  pre- 
tence that  the  original  tparranty  was  broken.  She  sailed  seaworthy  from  New 
Toik,  but  in  going  into  Charieston  lost  her  small  bower  anchor,  and  failed  to 
replace  it ;  and  encountering  bad  weather,  sprung  her  foremast,  and  became 
leaky. 

The  case  of  Chase  v.  The  Eagle  Ins,  Co.,  6  Pickering,  52,  is  still  inapplicable. 
Aasmnpsit  on  a  policy  of  insurance  upon  property  on  board  the  Delia,  at  and 
from  New  York  to  Lynn,  with  liberty  to  call  at  Newport  The  ship  sailed  on 
the  13ih  or  15th  December,  from  New  York,  with  an  underdeck  and  deck  load, 
and  proceeded  to  Newport,  where  she  arrived  the  next  day,  and  unloaded  her 
deck  load. 

We  subscribe  to  every  principle  advanced  in  this  opinion,  but  are  unable  to 
see  in  what  possible  way  it  can  be  cited  atf  authority  against  us.  The  vessel 
complied  witii  her  warranty,  and  sailed  in  a  seaworthy  condition,  and  thus  the 
warranty  was  fulfilled.  She  went  into  her  port  under  the  permission  to  do  so, 
and  had  she  been  there  made  unseaworthy  by  the  willful  neglect  or  ignorance 
of  tiie  master,  the  American  doctrine  continuing  the  obligation  to  maintain  her 
in  that  condition,  would,  as  the  Court  has  said,  have  avoided  the  contract ;  but 
the  jmy  found  that  he  had  not  done  this,  and  the  Court  sustained  the  verdict 

McMillan  A  Ewart  v.  Union  Insurance  Company  of  Charleston,  1888,  is  ex- 
tracted from  the  Charleston  Courier,  February  26, 1889,  we  are  therefore  obliged 
to  take  it  as  it  is  given  in  Uie  text,  and  can  only  say  that  if  correctly  reported, 
it  is  in  violation  of  a  principle  established  by  the  highest  authorities  in  an  infinite 
variety  of  cases. 

Gltreland  v.  Union  Insurance  Company^  8  Mass.  308,  is  the  last  case  cited 
as  iUostrating  this  subject,  and  proof  of  the  adoption  in  Massachusetts,  New 
Yotk  and  South  Carolina,  that  a  temporary  non-compliance  with  this  implied 
warranty  does  not  discharge  the  underwriters  from  a  liability  for  all  subsequent 
fesBes,  where  it  distinctly  appears  that  no  damage  or  subsequent  change  of  risk 
was  oocasioned  by  such  non -compliance,  and  we  have  found  it  as  little  applica- 
ble to  the  subject  as  the  rest 

There  is  no  allegation  that  the  ship  was  unseaworthy  at  the  commencement  of 
the  voyage,  and  the  only  approximation  to  the  subject  is,  that  it  was  contended 
tint  the  ne^ect  of  the  captain  to  take  his  papers  with  him  from  the  Isle  of 
Fiance:  Now  admitting  this  to  have  been  the  case,  it  was  still  a  breach  of  the 
oonthnioas  obligation  U>  keep  the  ship  in  a  state  of  seaworthiness  we  have  so 
eften  adverted  to,  and  not  that  breach  of  the  warranty  which  is  held  to  be  a 
condition  precedent 

The  case  mentioned  by  the  Court  having  reference  to  the  needle,  we  suppose 
tiiat  cited,  p.  810,  Stanwood  v.  £ieh,  S.  J.  S.  Mass.  Suff.  Novcjittber,  1817, 
turned  altorother  upon  another  point  If  Judge  Phillips'  statement  be  correct  ,it 
was  shown  by  a  variety  of  witnesses,  that  notwithstanding  the  utmost  care  of 
master  and  owners,  iron-bodies  will  sometimes  occasion  a  variation,  snd  there 
being  no  ne^gence,  the  Court  did  not  consider  the  ship  unseaworthy',  seeming 
to  acquiesce  in  the  opinion  of  the  witnesses. 

We  have  gone  through  all  the  cases  cited  by  Judge  Phi  flips  with  some  degree 
of  minuteness,  because  we  were  sensible  that  it  was  our  duly  to  rest  otir  objec- 
14 
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barrctt  tion  to  the  decision  of  the  Court  on  other  grounds  than  our  mere  assertion  thai 
Oidibral" Mutual t^c  cases  were  not  in  point;  we  have,  we  believe,  shown  Ihat  they  are  not,  and 
Iks.  Oo.  or  N.  Y.  we  beg  to  assure  the  Court  that  in  the  analysis  of  each  we  have  honestly  repeat- 
ed them  without  the  slightest  endeavor  to  dress  them  to  our  purpose.  It  may  bo 
still  as  Judge  Phillips  says,  a  settled  rule  of  American  jurisprudence,  but  it 
must  be  shown  on  other  grounds  and  supported  by  other  authorities  than  those 
he  has  adduced. 

We  believe  that  it  is  not  so — that  he,  like  other  writers,  has  been  misled  by 
the  case  of  Weir  v.  Aberdeen^  and  tiiat  he  has,  in  endeavoring  to  find  analogous 
cases,  confounded  the  American  doctrine  of  continuous,  obligation  with  the  ini- 
tiatory condition  to  which  that  case  undoubtedly  has  reference. 

The  principles  established  in  the  case  15  and  20  Wendell,  were  recently  and 
fully  discusseid,  and  resulted  in  the  same  decision  in  Small  v.  Oibsan^  first  tried 
in  B.  R,  and  afterwards  in  error  in  the  Exchequer  Chamber,  reported  English 
Law  and  Equity  Reports,  vol  3,  and  the  leading  doctrines  as  we  have  explained 
them,  arc  fully  recognised  as  appli^ble  alike  to  policies  for  time  and  voyage,  and 
it  seems  to  us  that  the  Court  should  pause  before  it  undertakes  to  overturn  s 
doctrine  which  has  been  admitted  to  be  true  for  centuries,  even  upon  one  or 
two  state  decisions  which  may  or  may  not  have  been  properly  presented  or  dc- 
tennined,  if  such  are  to  be  found,  and  we  have  found  none. 

We  would,  however,  again  repeat  our  conviction,  that  had  not  the  master  of 
the  W.  C.  Preston,  when  he  left  for  the  Bay  of  St  Louis,  ordered  her  to  follow 
him,  she  never  would  have  left  her  moorings  until  his  return.  We  have  asked 
this  question  of  merchants  and  seamen,  and  have  received  the  like  answer.  We 
repeat  that  it  is  impossible  to  believe  that  a  schooner,  navigated  by  three  men 
and  a  cook,  should,  in  the  absence  of  her  captain,  break  up  from  her  moorings, 
and  proceed  to  sea,  on  her  voyage  to  Galveston ;  and  this  is  sworn  to  by  the 
witness,  examined  under  a  commission,  who  says  that  they  did  not  sail  for  the 
Bay  of  St  Louis,  but  for  Galveston. 

The  inference  is  irresistible,  that  she  left  her  moorings,  and  went  to  sea  to  pick 
the  captain  up ;  and  if  this  be  the  fact,  it  is  unnecessary  to  tell  the  Court  that 
it  was  a  deviation.  The  master  says  he  boarded  the  schooner  twenty  miles  from 
the  Bay  of  St.  Louis,  and  that  he  was  on  board  when  he  discovered  the  loss  of 
the  water.  This  may  be,  but  wo  do  not  believe  it ;  and  are  satisfied,  that  on  the 
ground  of  deviation,  as  well  as  from  the  fact  that  she  went  to  sea  in  an  unaea- 
worthy  condition,  the  underwriters  are  discharged.  Wherefore  we  pray  that 
the  case  may  be  re-argued  at  bar. 

Rehearing  refused. 


N.  B.  Riddle  v.  Ctrus  Ratliff  et  al. 

The  perfecting  of  {Dcomplete  Spanish  tlUei  to  land  In  LouIilAna,  of  right  belongs  to  the  leglalatiTe 
branch  of  the  Federal  Government,  and  their  power  to  deal  with  euch  titles,  In  their  political  ca- 
pacity, and  to  determine  to  whose  benefit  they  should  Inure,  is  beyond  the  control  of  the  JnHidiary. 

In  Incomplete  grants,  where  the  land  has  been  separated  from  the  pnbllc  domain,  the  King  of  Spain 
had  no  power,  or  dhcretion,  which  he  could  lawfully  exercise  In  relation  to  It,  and  none  passed  to 
the  United  States.  The  land  was  and  has  remained  private  property,  which  no  legislation  of  Ooii> 
gress  could  affect. 

Incomplete  titles  like  settlement  and  cultivation  were  mere  equities,  and  the  Oovemraent  had  the 
right  to  say  in  what  manner  they  should  ripen  Into  perfect  title.<i,  and  to  establish  a  limit  beyond 
which  these  equities  should  ceti»e  to  have  effect.  Tlie  confirmation  was  the  title,  and  inured  to  tJi« 
benefit  of  the  party  to  whom  it  was  made.  But  in  casen  of  complete  grants,  the  confirmation  {s  not 
the  title,  but  only  Its  recognition,  and  in  ascertaining  the  righU  of  parties,  it  must  be  laid  ont  of  view-. 

Tnder  the  Bpsnish  Government  verbal  sales  of  lands  might  perhaps  be  shown,  but  only  in  the  case  of 
actual  and  continued  possession  by  the  purchaser. 

APPEAl.  from  the  District  Court,  Seventh  District,  Parish  of  West  Feliciana. 
Sterling,  J.     U,  B.  Vhillips  and  K  C,  Hiidson,  for  plaintiff.    Matliff,  for 
defendants. 
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RoBT,  J.    Tfajs  is  a  petitory  action. 

The  plaintiff  daims  titte-  under  a  complete  Spanish  grant  in  faror  of  Felix      lUTuwr, 
Bernard^  bearing  date  the  18th  of  June,  1787. 

The  sale  from  the  grantee,  Bernard^  to  Zaehariah  Smith,  under  whom  the 
plaintiff  allies  he  holds,  has  not  been  produced,  and  the  sale  from  Zaehariah 
Smith  Co  the  next  yendee,  has  not  been  established  bj  legal  evidence.  But  it 
is  shown  that  in  1826,  the  land  was  confirmed  to  John  Rhea,  as  holder  of  the 
Spanish  grant,  and  it  is  urged  in  behalf  of  the  plaintiff  that  the  confirmation  is 
eridence  of  the  titie  being  in  Rhea,  and  that  as  the  chain  of  conyeyances  is 
complete  firom  Rhea  down  to  him,  his  title  is  sufficiently  proved.  The  District 
Court  sustained  that  defence  on  the  authority  of  the  case  of  Purvis  et  als,  v. 
HarmonMon  et  al.,  4  Ann.  421.  The  titie  in  that  case  was  an  inchoate  Spanish 
gruit,  which  had  not  divested  the  former  Government  of  the  fee  in  the  land. 
The  conclusion  to  which  we  came  was  that  the  whole  matter  of  perfecting  incom- 
plete titles  to  land  in  Louisiana,  of  right  belonged  to  the  Legislative  branch  of 
the  Federal  Government,  and  that  their  power  to  deal  with  such  tides  in  their 
pditical  capacity,  and  to  determine  to  whose  benefit  they  should  inure,  was  be- 
yond the  control  of  the  Judiciary. 

In  this  case  there  was  a  grantee,  and  the  land  had  been  separated  from  the 
public  domain  before  the  change  of  Government  The  King  of  Spain  had  no 
power  or  discretion  which  he  could  lawfully  exercise  in  relation  to  it,  and  none 
ptaaed  to  the  United  States  under  the  Treaty.  It  was  and  has  remained  private 
property,  which  no  legislation  of  Congress  can  affect  If  there  had  been  no  con- 
firmation by  the  United  States,  the  plaintiff  would  have  been  required  to  trace 
his  titie  to  the  original  grantee,  unless  he  could  hold  by  prescription.  The  con- 
finnation  leaving  the  title  precisely  as  it  was  before,  and  being  merely  a  recogni- 
tkm  of  it  by  the  United  States,  it  cannot  alter  the  legal  rights  of  parties  claiming 
onder  or  adversely  to  that  titie,  or  change  the  law  of  evidence  in  relation  to  it 

The  distinction  between  perfect  and  inchoate  tities  has  been  carefully  preserved 
in  the  Acts  passed  by  Congress  for  the  adjustment  of  tities  and  claims  to  land  in 
Louisiana.  The  Act  of  1805,  which  those  passed  subsequentiy  have  followed,  pro- 
vides that  every  person  claiming  lands  by  any  complete  French  or  Spanish  grant, 
may,  and  every  person  claiming  under  an  incomplete  French  or  Spanish  grant, 
or  by  virtue  of  settiement  and  cultivation,  shall  deliver  to  the  Register  of  the 
Land  Office  a  notice  in  writing,  stating  the  nature  and  extent  of  his  claim ;  thus  • 
making  it  optional  to  apply  for  the  confirmation  of  complete  grants,  and  recog- 
nizing their  binding  force  upon  the  Government  without  it  The  same  section  re- 
quires parties  claiming  under  complete  grants,  as  well  as  others  to  which  it  refers, 
to  deliver  to  the  Register,  to  be  recorded,  the  original  grant  or  patent,  together  ' 
with  the  wanmntor  order  of  survey,  and  the  plat  The  object  of  this  provision  was 
to  ascertain  which  lands  had  been  separated  from  the  public  domain  by  the  for- 
mer Governments,  and  no  penalty  is  attached  to  it ;  while  the  Act  provides  that 
if  any  person  claiming  by  virtue  of  any  incomplete  French  or  Spanish  grant,  or 
mider  settiement  or  cultivation,  shall  neglect  to  deliver  the  notice  of  his  claim, 
and  cause  the  evidence  of  it  to  be  recorded  in  the  Register's  Office,  all  his  rights 
dull  become  voi^  and  forever  thereafter  be  barred,  and  his  titie  shall  not  be  ad- 
mitted as  evidence  in  any  Court  of  the  United  States  against  a  titie  derived  from 
file  United  States.    Statutes  at  large,  page  826. 

Incomplete  tities,  like  settiement  and  cultivation,  were  mere  equities,  and  the 
Government  had  the  right  to  say  in  what  manner  they  should  ripen  into  perfect 
tities,  and  to  establish  a  linut  beyond  which  those  equities  should  cease  to  have 
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effect.    The  confiiination  was  the  title,  and  inured  to  the  benefit  of  the  party  to 
Raiufv.       whom  it  was  made.     But  in  cases  of  complete  g^nts,  the  confirmation  is  not  the 
title,  and  in  ascertaining  the  rights  of  parties  claiming  under  them,  it  must  be 
laid  out  of  view. 

It  has  been  urged  that  at  the  time  the  sales  to  Zathariah  Smith  and  his  brother 
are  alleged  to  have  been  executed,  verbal  sales  of  land  were  authorized,  and  that 
there  is  evidence  in  the  record  from  which  verbal  sales  may  be  implied.  This 
might  perhaps  be  the  case  if  actual  and  continued  possession  by  the  purchasers 
had  been  shown ;  but  in  default  of  possession,  the  evidence  relied  on  by  the 
plaintiff  to  support  the  alleged  sales,  is  not  such  as  a  court  of  justice  can  act 
upon. 

The  plaintiff  has  fiuled  to  make  out  his  case,  and  the  judgment  must  be  in 
favor  of  the  defendants  for  that  portion  of  the  land  claimed  beyond  the  two  hun- 
dred and  thirty-six  arpents  and  two-fifths,  covered  by  BernarcPg  patent  The 
plaintiff  claims  under  it  as  far  as  the  back  lines  of  the  tracts  fronting  on  the  Mis- 
sissippi River ;  but  he  has  failed  to  show  the  existence  and  position  of  that  line 
at  the  time  the  patent  issued,  while  it  is  proven  by  the  defence  that  the  front 
tracts  were  not  granted  for  eight  or  ten  years  after  its  date.  There  was  no  fixed 
and  known  boundary  of  the  firont  tracts  at  the  date  of  the  grant,  by  which  the 
quantity  it  specifies  can  bo  controlled.  The  patent  itself  is  silent  in  relation  to 
that  boundary,  and  only  specifies  the  firont  with  such  a  depth  between  parraOel 
lines  as  will  give  two  hundred  and  thirfy-»x  and  two-fiths  superficial  arp^ats. 
The  defendants  are  entitled  to  retain  all  beyond  that  quantity. 

For  the  land  covered  by  BemarcTs  patent,  we  can  make  no  final  disposition  of 
the  case  in  favor  of  the  defendants.  It  is  now  as  it  was  in  the  case  of  WiUiam^ 
et  ah.  V.  Riddellt  an  outstanding  title,  and  as  such  a  bar  to  his  r^overy.  The 
present  defendants  in  interest  were  plaintiffs  in  that  case,  and  had  sued  JSiddeU 
for  the  same  lands.  Riddell  set  up  the  outstanding  title  of  Bernard.  There  was 
judgment  for  the  plaintif&  in  the  District  Court,  and  they  caused  themselves  to 
be  put  in  possession  under  it  Upon  a  devolutive  appeal  subsequently  taken, 
the  judgment  was  reversed,  and  Riddell  ordered  to  be  quieted  in  his  possession 
to  the  full  extent  covered  by  the  outstanding  title.  Why  Riddell  has  not  caused 
thejudgmenttobe  executed,  has  not  been  explained;  but  his  rights  are  not 
affected  by  the  delay ;  no  length  of  time  can  deprive  him  of  the  writ  of  posaee- 
sion  to  which  the  judgment  entitles  him.    This  is  his  only  remedy. 

It  is  ordered  that  the  judgment  in  this  case  be  reversed. 

It  is  further  ordered,  that  for  the  two  hundred  and  thirty-six  arpents  and  two- 
fifUis,  of  the  land  covered  by  the  patent  of  Felix  Bernard,  there  be  judgment 
against  the  plaintiff  as  of  non-suit 

It  is  further  ordered  that  the  defendants  be  quieted  in  their  possession  and  title 
against  the  claims  and  pretensions  of  the  plaintiff,  to  all  the  land  claimed  by 
him,  situated  between  the  prolongation  of  the  side  lines  of  the  Bernard  grant, 
beyond  the  extent  for  which  it  calls,  and  the  rear  line  of  the  grants  on  the  Mis- 
sissippi River  as  the  said  line  now  exists. 

It  is  further  ordered,  that  the  plaintiff  pay  costs  in  both  Courts. 
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The:  State  of  Louisiana  v.  Cazeau  &  Blanchard. 

Tbere  Ss  bo  ol^eclion  to  the  inserUmi  of  tereral  offences  of  the  same  nature  In  an  indictment  in  separate 
eoonta,  thoi^  differing  flram  each  other  in  degree  and  punishment,  i^en  these  offences  are  all 


Hie  ri^t  to  compel  the  proaecotor  to  elect  on  which  charge  he  wUl  proceed,  is  confined  to  cases  where 
the  Indletmeiit  oontaina  ctisrges  which  are  actually  distinct,  and  which  grow  out  of  dUferent  trans- 


Tte  term  ffelonj  means  a  crime  of  great  magnitude,  and  sul^t  to  an  Infamous  punishment— <death,  or 
Inpriaonment  at  hard  labcMr. 

Id  an  indictment  against  several,  where  the  offence  is  Huch  that  It  may  have  been  committed  by  seve- 
ral—they  are  not  of  right  entitled  to  be  tried  separately—bat  are  to  be  tried  in  that  manner  only 
when  the  Court  on  sufficient  cause,  may  think  proper. 

Ike  Suiwoue  Court  cannot  review,  in  criminal  cases,  the  acts  of  a  Judge  of  the  first  instance,  resting 
in  hLi  discretion. 

In  an  IndJctment  against  several,  each  deflmdant  is  entitled  to  his  peremptory  challenge.  This  is  not 
a  right  to  sdect,  bot  a  right  to  reject— and  no  one  defendant  can  complain  that  Jurors  not  challenged 
by  hbo,  have  been  cliallenged  by  a  co-defendant. 

The  improper  reception  of  parol  evidence  offered  by  the  State,  of  the  contents  of  a  policy  of  insurance, 
ii  cored  by  the  subseqpient  introduction  of  the  policy  by  the  defendant. 

It  te  a  general  rule  that  whenever  tlie  credit  of  a  witness  is  to  be  impeached  by  proof  of  anything  that 
be  has  said,  declared,  or  done  in  relation  to  the  caiise,  he  is  first  to  be  asked,  upon  cross-examination, 
whether  lie  has  said,  decl&red,  or  done  that  which  14  intended  to  be  proved,  in  order  that  he  may 
hnve  an  opportunity  of  expUlning  that  which  \»  prima  fctcie  contradictory. 

The  title  of  an  Act  cannot  control  the  pUin  meaning  of  the  words  in  the  body  of  the  Statute. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  La/rue^  J.     SouU  <fi 
Barton^  for  appellant 

The  Indictment  contains  two  counts : 

\9t  Count : — ^For  preparing  combustibles  for  setting  the  building  on  fire : 
2d  Count: — For  actually  setting  fire  to  and  burning  that  building : 
In  both  counts  that  building  is  described  as  being  **  occupied  as  a  mansion 
hoose  by  the  said  Pierre  Caaeau.^^ 

ASSIOmiEKTS   OF  ERROR   WITH   COMMENTS  THEREON. 

\gt  Error. — ^The  refusal  of  the  District  Judge,  either  to  require  the  District 
Attorney  to  make  his  election  upon  which  of  the  two  counts  the  defendant  (7a- 
teau  should  be  tried,  on  account  of  the  misjoinder  and  duplicity  of  counts,  or  to 
quash  the  whole  indictment  therefor. 

Aet8  of  28,  p.  88.— The  1st  section  of  the  Act  of  February  21,  1828,  (under 
wfakh  this  indictment  was  framed,)  punishes  the  maliciotis  setting  fire  to  a  man- 
sion boose,  ^,  with  tUatk. 

The  2d  section  of  that  act  punishes  the  preparing  and  placing  combustibles, 
with  intent  to  set  fire  to  such  mansion  house,  &c.,  with  imprieormient  at  hard 
labor  for  a  term  of  between  10  and  15  years. 

There  are  but  two  classes  of  crimes  at  Conunon  Law,  which  fall  within  the 
definition  of  felonies;  they  are, 

Ist     All  such  as  are  punished  capitally  ;  or 

2d.  All  which  involve  "  a  forfeiture  of  lands  and  goods^^^  <&e.  All  other 
ofieiices  at  Common  Law  are  misdemeartors  only. 

Now  in  Louisiana  we  have  no  criminal  offences  punished  by  "  a  forfeiture  of 
lands  and  goods,'^  and  consequently  wo  have  no  crimes  de&mcd  felonies  at  Com- 
mon Law,  except  such  as  are  punished  by  death. 

It  foUowB,  that  this  indictment  charges  a  misdemeanor  in  the  first  count,  and 
a  felony  in  the  second ;  and  the  question  raised  by  the  rules  referred  to  is,  can 
they  be  joined  ?^ 

Avoimng  details,  we  think  the  negative  of  this  pr(^>osition  is  irrefutably  main- 
tained in  the  references  and  quotations  we  now  cite : 

Arch.  Grim.  Proceedings,  p.  60. — "A  defendant  ought  not  to  be  charged  with 
dafkmut  felonies  in  different  counts;  as  for  instance,  murder  in  one  count,  and 
a  burglary  in  the  other ;  or  a  burglary  in  the  house  of  A.  in  one  count,  and  a 
distinct  bui^gUry  in  the  house  of  fi.  in  another,'*  &c. 
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StatrotLa.  IMd  61. — "So  upon  an  indictment  for  robbery,  «nd  for  an  assault  toi^A  an 
CjuEEAn^i  Bum-  ^'i^^'^^  ^^-i  ^  different  counts,  the  prosecutor  must  elect  upon  which  he  wiU 
oiARo.        proceed." 

If  then  distinct  felonies  cannot  be  joined  in  distinct  counts,  it  must  be  inferred 
a  fortioriy  that  felonies  and  misdemeanors  cannot  be  Joined. 

The  junction  of  even  mere  mUdsmeanors  in  the  same  indictment,  is  specially 
restricted  to  the  contingency,  that  each  of  them  demand  the  same  judgment. 

3  Term  Rep.  98, 106, 466.  Sd  Maule  tt-  Selwyn  539,  %th  East  46.  2  Burr. 
984.  2d  Corjnpbell  131. — "Indictments  for  misdemeanors  may  contain  several 
counts  for  different  offences,  provided  the  judgment  upon  each  be  the  samb." 

It  is  seen  above,  that  a  count  for  robbery  could  not  be  joined  with  a  count  for 
an  assault  with  an  intent  to  rob,  &c,;  and  nothing  can  be  surer  in  criminal 
pleadings,  than  that  a  count  for  murder  may  not  be  joined  with  one  for  an  assault 
with  an  intent  to  hill ;  and  why  V 

Simply  for  this: — ^That  when  the  whole  offence  aimed  at,  has  been  actually 
committed^  the  intent  to  commit  it^  is  thoroughly  merged  and  absorbed  in  its 
actual  accomplishment,  and  constitutes  therefore,  not  only  a  main  element  of  tho 
principal  charge,  but  of  the  punishment  allotted  to  it. 

In  the  case  at  bar,  the  2d  count  charged  that  Cazeau^s  house  was  aetttaUy  set 
fire  to  and  hurnty  and  the  verdict  responsive  to  this  charge,  and  convicting  him 
of  the  fact, — officially  informs  this  Court  that  the  house  was  thus  set  fire  to  and 
burnt. 

If  Gaaeau  procured  and  placed  the  combustibles,  &c.,  and  was  present  at  the 
burning,  that  made  him  a  principal  to  the  arson ;  and  if  he  procured  and  placed 
them,  but  was  not  present  at  the  burning,  that  made  him  an  accessory  b^ore  the 
fact ;  and  as  the  Act  of  March  18,  1818,  subjects  all  accessories  of  this  class  to 
the  same  penalties  denounced  against  the  principals,  in  neither  conjuncture 
could  he  have  been  prosecuted  for  the  misdemeanor^  when  the  proofs,  if  reliable 
at  all,  must  have  merged  the  misdemeansr  in  the^^^n^,  and  have  convicted  him 
of  that 

There  is  an  Endish  case  most  strikingly  applicable  on  this  point : 

2d.  East  Cr.  Law  1031,  Isaac's  case.  John  Isaacs  was  indicted  for  a  misde- 
meanor at  Cotnmon  Law^  in  setting  fire  to  and  burning  the  house  he  himself  oe- 
eupied,  <tc.j  and  it  being  admitted,  that  several  other  persons  houses  adjoining 
were  also  burnt,  Mr.  Justice  BuUer  said : 

"  If  other  persons  houses  were  in  fact  burnt,  although  the  defendant  might 
only  have  set  fire  to  his  own,  yet,  under  these  circumstances,  the  prisoner  was 
guilty,  IF  AT  ALL,  of  felony  y  the  misdemeanor  being  merged;  and  he  could  not 
be  convicted  on  this  indictment,  and  therefore  directed  an  acquittal." 

This  decision  was  made  in  1799,  and  of  course  before  the  43d  George  m. 
(1803,)  which  being  specially  designed  for  the  protection  of  Insurance  Offices^ 
mxsde  the  burning  one's  own  house^  a  felony. 

The  absurdity  of  such  a  junction  of  counts,  was  strikingly  exemplified  in  the 
finding  of  the  jury  against  the  defendant  Blanehard.  The  only  direct  proof  of 
his  agency,  was  that  he  brought  the  combustible  matters  to  Oazeau's  house,  and 
was  present  and  concurring  when  they  were  placed  and  set  on  fire.  If  the  jury 
believed  the  witness,  (who  was  HercaiSy  and  acknowledged  himself  an  a^eom^- 
plicCy)  then  they  should  have  convicted  him  as  a  principal  in  the  arson ;  and  if 
they  disbelieved  him,  they  should  have  acquitted  him  altogether.  This  latter 
alternative  they  would  doubtless  have  agreed  on,  had  they  not  found  a  safety- 
valve  in  the  first  count,  to  let  off  and  compromise  their  scruples  and  differences 
touching  Blanchard's  guilt  or  innocence  under  the  second  count 

2d  ^ror.  The  Courtis  refusal  to  sever  P.  Cazeau  from  his  co-defendants,  and 
award  him  a  separate  trial,  on  the  grounds  set  forth.  He  charges  his  co-defend- 
ants with  a  conspiracy  to  take  his  life,  under  the  forms  of  law,  for  a  crime  of 
which  they  alone  are  guilty ;  and  with  a  purpose  (as  one  of  the  means  thereof) 
of  depriving  Cazeau  of  his  right  to  "an  impartial  jury  of  the  vicinage,"  by  ma- 
liciously challenging  such  jurors  as  he  should  accept,  and  as  capriciously  accept- 
ing such  as  he  (Cazeau)  should  peremptorily  challenge.  • 

In  most  joint  prosecutions,  as  experience  attests,  no  motives  exist  for  severing 
the  trials  of  co-defendants ;  and  their  interests  being  joint  and  mutual,  no  serious 
difficulties  could  arise  in  selecting  a  jury  acceptable  to  alL 

But  if  their  interests  conflict,  or  (what  amounts  to  the  same)  if  the  parties 
think  that  they  do,  and  they  cannot  or  will  not  agree  in  the  selection  of  jurors, 
what  is  to  be  done  ? 
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If  co-defendantB  in  a  criminal  prosecution  must  agree  in  their  peremptory    Sv^n  or  hx. 
chdlengea,  or  loee  their  right  to  them,  aM  in  cicil  cases,  nothing  could  be  easier  qj^^^^  blax. 
than  to  impannel  a  jury  for  their  trial.  ciaio. 

Bat  if  each  citizen  has  a  right  under  the  Law  and  the  Constitution  to  chal- 
lenge peremptorily  twelve  of  the  jury,  and  an  equal  right  to  be  tried  by  such  of 
tbe  jurors  upon  the  list  whom  the  State  has  not  challenged  either  peremptorily 
or  for  cause,  then,  in  the  coi\juncture  just  stated,  a  joint  trial  is  plainly  impossi- 
ble, and  the  State  must  sever  or  not  try  at  aU. 

Bat  this  matter  mdiy  be  more  appropriately  noticed  under  the  next  head : 

8d  Error,  The  Court's  refusal  to  direct  or  permit  the  several  jurors  to  be 
nrore  and  impannelled,  as  set  forth  in  detail  in  Uill  of  Exceptions,  B. 

This  paper  explicitly  shows  in  detail  that  no  less  than  twelve  jurors,  (not  one  of 
whom  ^  been  challenged  by  the  State,  either  peremptorily  or  for  cause,  and 
each  of  whom  had  been  accepted  by  Fierre  Caztau^)  were  excluded  from  the 
pannel  by  the  Court,  against  his  consent,  and  for  the  reason  that  they  were  pe- 
remptorily challenged  by  his  co-defendants  Blaneha/rd  and  Blanc, 

From  the  same  paper  it  appears,  that  of  these  twelve  jurors,  Blanchard  chal- 
lenged five,  and  Blanc  seven. 

Jieeordp,  16. — ^Now  it  appears  of  Record,  that  Blanc  and  Bertais  were  dis- 
ehuged  firom  the  prosecution  at  an  early  stage  of  the  trial,  and  made  witnesses 
of  in  behalf  of  the  State,  so  that  the  State  had  the  benefit  of  the  seven  peremp- 
toiy  challenges  of  Blanc,  in  addition  to  its  own ;  and  of  course  Cazeau  was  to 
that  extent  pr^udiced  in  making  choice  of  his  jury. 

Nor  was  that  the  worst  of  it ;  for  as  Blanc  was  discharged  before  the  State's 
tegtimouy  was  closed,  of  course  his  discharge  was  not  the  result  of  any  excul- 
patoiy  testimony  of  his  own,  and  as  we  must  suppose,  that  the  Attorney  for  the 
State  was  fully  aware,  of  all  the  proofs  he  could  adduce  in  the  State's  behalf,  it 
is  a  &ir  inference  that  the  discharge  of  Blanc  was  a  foregone  conclusion  of  the 
District  Attorney  before  the  impanelling  of  the  jury  commenced;  and  if  so, 
most  ab  initio  have  known  that  Blanc  could  have  no  just  right  whatever  to  in- 
tenneddle  with,  or  to  thwart  Caaeau  or  Blanchard  in  their  eHbrts  or  their  rights 
to  obtain  a  jury  of  their  choice. 

However  this  may  have  been  in  the  case  at  bar,  nothing  can  be  surer  than 
that  the  State,  if  armed  by  the  judgment  of  this  Court  with  the  power  of  link- 
ing and  holding  in  the  same  prosecution  and  trial,  persons  hostile  and  hateful  to 
euh  other,  must  reap  undue  and  extraordinary  advantages,  through  their  dash- 
ings  and  Collisions,  in  their  choice  of  a  jury  for  their  joint  trial. 

At  all  events,  it  is  patent  upon  the  record  in  the  case  at  bar,  that  Caxeau  stood 
in  an  attitude  of  distrust  and  hostility  to  his  co-defendants,  and  that  through 
their  peremptory  challenges,  added  to  those  of  the  State,  the  prosecution  had  an 
advantage  against  him,  in  the  choice  of  a  jury  of  eighteen  peremptory  challen- 
ges, agamst  his  twelve,  though  the  Statute  restricts  the  State  to  six! 

A  very  serious  objection  to  this  consolidation  of  persons  in  the  same  trial, 
whoe  they  stand  in  militant  relations  to  one  another,  may  be  exemplified  in  the 
delicate  and  embarrassing  attitude  in  which  the  respective  counsel  of  the  militant 
co-defendants  may  be  placed. 

Thete  are  members  of  the  bar  (and  Cazea/u''$  counsel  are  of  them,)  who  could 
not  be  induced  by  any  recompense  to  prosecute,  as  private  counsel,  a  citizen 
npco  a  charge  involving  his  life. 

Xow,  it  was  past  a  doubt  that  Caeeau's  house  had  been  actually  burnt,  and  that 
it  had  been  willfully  done  by  somebody,  and  as  his  co-defendants  had  acknow- 
ledged before  the  Recorder,  their  agency  in  the  doing  of  it,  it  became  the  very 
gist  of  his  defence  to  maintain  his  own  innocence,  by  devolving  the  guilt  on 
them.  To  do  this  eftectually,  might  require  his  counsel  to  join  the  State  in  pro- 
secuting his  co-defendants  for  their  lives.  To  do  it  inefifectually,  might  subject 
them  to  the  reproach  of  doing  less  than  their  duty  towards  their  client 

It  is  not  complained  of  at  all,  that  the  District  Judge  allowed  to  each  of  the 
prisoners,  his  right  of  peremptory  challenge  within  the  limits  prescribed  by  law. 
These  are  means  provided  by  law,  to  secure  that  **  impartial  jury"  which  the 
OoDstitution  guarantees  to  every  citizen  charged  with  a  crime,  iSbc. 

But  the  right  of  peremptory  challenge  is  not  more  invaluable  to  the  citizen,  or 
iBore  essential  to  the  securing  of  that  **  impartial  jury,"  than  the  right  to  be  tried 
by  such  jurors  as  he  (uxeptu,  after  the  State  has  waived  or  exausted  its  rights  of 
challenge. 

Neither  the  Constitution  nor  the  laws  countenance  any  limit  or  qualification 
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State  or  La.  to  each  citizon^s  right  to  ho  tried  hy  the  jurors  of  his  choice,  except  so  far  as  the 
C.UBAU  *A  Blak.  ^^*^®*8  right  of  challenge  peremptorily,  or  for  cause  may  intorifere  therewith. 
casMD.  "  Beyond  this,  the  right  of  acceptance  is  as  peremptory,  as  absolute,  and  as  ex- 
clusive lis  the  right  of  challenge  itself.  Neither  the  Court,  and  still  less  an  im- 
puted accomplice,  can  deprive  him  of  jurors  which  the  State  has  spared  to  his 
choice,  and  the  Constitution  and  laws  have  allowed  him.  If  this  right  of  ac- 
ceptance interferes  with  a  co-defendant's  right  of  challenge,  and  neither  will  give 
way,  that  only  proves  that  they  cannot  be  rightfully  and  lawfully  prosecuted  to- 
gether, and  that  the  trials  must  be  severed.  This  is  all,  but  that  is  indispensible, 
if  each  is  to  be  secured  in  their  constitutional  and  legal  rights  respectively. 

4:ih  Error.  The  Court's  receiving,  and  refusal  to  exclude  from  the  jury  the 
testimony  of  /.  M,  Lapeyre^  (the  President  of  the  N.  O.  Insurance  Company,  a 
witness  in  behalf  of  the  State,)  to  prove  that  Ca^eau  had  insured  the  property, 
together  with  tlie  eontenU  of  the  policy  of  insurance,  without  the  production  of 
the  original,  or  a  duplicate,  or  an  authentic  copy  thereof. 

The  objections  taken  to  this  testimony  wore : 

1st  That  as  the  indictment  charged  no  intent  to  defhtud  the  Insurance  Com- 
pany, the  proof  was  wholly  irrelevant  to  the  issue  under  trial ;  and  if  it  had  been 
relevant, 

2dly.  It  was  but  secondary  and  inferior  proof,  until  the  absence  of  the  pclicy 
and  the  oiticial  books  of  the  Company  had  been  satisfactorily  explained  and  ac- 
counted for. 

The  principles  of  law  trenched  upon  in  this  ruling  of  the  District  Court,  are 
too  fisimiliar  and  incontestible  to  need  a  special  reference  to  authourities,  and 
we  shall  cite  none. 

True,  the  Judge  a  quo  assigns  two  reasons  for  this  decision,  at  the  foot  of  the 
Bill  of  Exceptions. 

The  1st  is :  That  the  testimony  was  admitted  to  prove  *'  the  malice  or  ill  do  - 
sign  of  the  party,  &c" 

The  reply  to  this  is,  that  it  is  no  answer  at  all  to  the  objection  that  the 
defrauding  the  Insurance  Company  was  not  charged  in  the  indictment,  nor 
therefore  in  issue ;  and  if  it  were,  it  is  no  answer  at  all  tf)  the  other  objection, 
that  it  was  but  secondary  testimony. 

The  2d.  point  is,  that  the  policies  were  afterwards  introduced  by  the  par- 
ties, &c 

The  obvious  reply  to  this  is,  that  it  is  no  answer  to  our  objection  at  all,  inas- 
much as  it  is  altogether  ex  post  facto^  a  mere  after  thought,  in  assigning  a  rea- 
son for  making  a  decision,  which  had  no  existence  whatever  at  the  time  that 
decision  was  made.  We  are  constrained  to  add,  that  we  protested  at  the  time, 
as  we  protest  now,  to  the  foisting  into  the  record  by  the  arbitrium  of  the  District 
Court,  a  mere  fact,  which,  under  the  limited  jurisdiction  of  this  Hon.  Court  in 
criminal  causes,  was  a  matter  wholly  in  pais^  unless  brought  into  the  record  by 
a  Bill  of  Exceptions. 

6th  Error,  The  Courtis  refusal  to  admit  in  evidence  the  duly  authenticated 
original  of  the  aiiidavits  and  testimony  taken  before  the  Recorder,  of  such  of 
the  witnesses  as  had  been  examined  on  this  trial,  together  with  that  of  the  co- 
defendant  Blanehardy  as  set  forth  in  the  Bill  of  Exceptions,  D. 

The  objects  stated  for  offering  these  proofs  were : 

Ist  To  contradict  and  discredit  such  of  the  witnesses  whose  testimony  had 
been  taken  both  before  the  Recorder,  and  on  the  trial  of  the  cause,  through  the 
discrepancies  manifest  upon  a  comparison  between  them. 

2d.  To  establish  through  the  same  proofs,  (in  connection  with  that  of  Blan- 
ehard,)  the  existence  and  character  of  that  conspiracy  against  Cazeau^  which 
had  been  charged  in  the  rule  taken,  and  the  aitidavit  theretofore  made  by  him. 

We  think  we  need  cite  no  authority  upon  this  point 

RErSRENCXS: 

1st  Mor.  Digt  862. — ^As  to  the  Louisiana  law  of  Arson,  see  Act  of  May  4th, 
1805,  sections  8,  6,  88,  48,  and  Kerr's  Exposition. 
IIM.  884.~Act  of  February  22,  1817,  sections  4  and  5. 
Ibid,  888.— Act  of  March  12,  1818,  sections  8,  9  and  12. 
Acts  of  1828,  p.  38.— Act  of  February  21,  1828,  sections  1  and  2. 
Acts  of  1829,  p.  101:.— Act  of  1829,  section  1. 
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DBFtyrrioK  of  absoiv  at  common  law,  SfAtiwU. 

4th  BUck.  220;  8d  Chit  Crim.  Law,  630,  82,  88;  2d  Rusfi.  422,  25,  82,  4;  o^«^P,*  »^»- 
2d  East  Cr.  Law,  1014^  15,  22,  3,  6,  6,  8L  "^• 

lodiotmeDts  at  Common  Law  and  under  statute  for  Arson:  8 Chit  Crim.  Law, 
535,  6,  7,  8,  9  and  340,  1— 75. 468. 

As  to  date  of  Common  Law,  see  2d  Black.  Com.,  p.  31. 

is  to  the  definition  of  Felonies,  see  4  BUclu  Com.,  94  to  96. 

/aknson^  Attorney  (General. 

Brror  1. — ^There  is  no  Uw  to  support  this  assignment  The  preparing  com- 
bnstible  materials,  and  the  setUng  fire,  are  parts  of  the  same  act  The  former  is 
inchided  in  the  latter,  A  man  may  be  found  guilty  of'  manslaughter  who  is  in- 
dited for  murder  or  for  assault  and  battery,  though  indicted  for  an  assault  with 
the  intent  to  kill ;  or  for  an  assault  with  mtent  to  kill,  though  indicted  for  an 
asBiult  with  intent  to  murder.  The  punishment  in  all  these  cases  is  different, 
and  ranges  from  death  to  nmple  imprisonment  or  fine ;  and  if  a  person  can  be 
fiMind  gmlty,  under  such  indictments,  of  the  lesser  offence,  it  certainly  can  be  no 
objection  to  an  indictment,  that,  in  different  counts,  it  sets  out  both.  >Vhat  the 
jury  is  authorized  to  find,  cannot  be  wrong  in  the  prosecution  to  charge :  StaU 
T.  St^itderman^  6  An.  286.  In  the  case  of  The  State  v.  Crosby  et  oZ.,  it  was 
held  by  this  Court  that  a  count  for  larceny  may  be  joined,  in  the  same  indict- 
ment, with  one  for  receiving  stolen  goods ;  and  it  is  good  doctrine  in  England  and 
the  United  States,  that  it  is  no  ol^tion*to  an  indictment  that  several  offences  of 
the  same  nature,  though  differing  from  each  other  in  degree,  and  vaiying  in 
ponishments,  are  charged  in  separate  counts:  2  Hale,  173;  Chitty  C.  U  253; 
Wharton  C.  L.  106. 

This  being  the  case,  there  was  no  ground  for  the  motion  to  quash  the  indict- 
nent  for  misjoinder  and  duplicity  of  counts,  and  none,  consequently,  for  that  to 
compd  the  District  Attorney  to  make  his  election  upon  which  of  the  two  counts 
Cazeau  should  be  ^ed. 

The  right  of  election  is  confined  to  cases  where  the  indictment  contains 
ciiarges  which  arc  aetually  distinct^  and  which  grow  out  of  different  transac- 
tions. But  when  several  counts  are  inserted  in  an  indictment  for  the  purpose 
of  meeting  the  evidence  as  it  may  transpire  on  the  trial,  the  charges  being  for 
oflences  technically  of  the  same  nature  and  substantially  the  same,  tiie  right  of 
dectioo  is  never  allowed :  Wharton,  109.  To  fortify  his  position,  the  able  and 
iDgenioas  counsel  for  Cazeau  afl^rms  that,  at  common  law,  a  joinder  of  a  felony 
tnd  a  nusdemeanor,  in  separate  counts  of  the  same  indictment,  is  bad.  and  then 
contends  that  the  offence  of  preparing  combustible  materials  for  setting  fire  to 
a  buildings  at  common  law,  is  a  misdemeanor,  because  not  punishable  nere,  or 
in  England,  with  death.  The  reason  of  the  English  authority  was,  that  in  an 
indictment  charging  a  felony  and  a  misdemeanor,  the  defendant  would  be  de- 
prived of  a  copy  of  the  indictment,  a  special  jury,  &c.  This  reason  has  no 
farce  in  tius  country.  Andjn  the  States  it  has  been  generally  held  that  felonies 
and  nusdemeanors  may  be  properly  joined  when  relating  to  the  same  subject 
matt^:  Wharton,  108,  and  authorities  cited.  But,  preparing  combustibles  to 
set  fire  to  a  building  is  punishable  with  imprisonment  at  hard  labor  in  the  peni- 
tentiary, and  it  has  been  decided  that  the  term,  felony,  has  no  precise  meaning 
in  this  State;,  the  forfeiture  of  lands  and  goods  which  characterized  it  in  Eng- 
land, having  been  abolished ;  and  that  it  is  uudbrstood  to  denote  a  crime  of 
great  magmtude,  and  subject  to  an  infamous  punishmcntr— death  or  imprison- 
ment at  hard  labor :     State  v.  SartigtUy  6  Aa  405. 

ErT9T  2, — ^The  refusal  of  the  Court  to  award  a  separate  trial  to  Cazeau,  fi^m 
his  oo-defendants,  was  a  matter  entirely  within  the  discretion  of  the  Judge  be- 
fore whom  the  case  was  tried.  He  did  not  think  a  sufficient  showing  for  a  sev- 
erance had  been  made,  and  refused  it  No  matter  of  law,  from  wnich  an  ap- 
peal lay,  was  involved  in  his  ruling,  any  more  than  if  it  had  been  an  application 
fbr  a  continuance.  This  Court  wiU  not,  therefore,  revise  the  decision  of  the 
Court  of  the  first  instance  touching  this  point  State  v.  Jaekwn^  6  An.  598 ; 
State  V.  Bradley^  6  Ann.  555. 

&rer  3. — ^The  counsel  for  the  accused  seem  to  Ubor  under  a  strange  hallu- 

cinatioD  on  the  subject  of  the  prisoner's  rights.    They  think  he  has  a  right  to 

eAMM  a  jury,  when,  on  the  contrary,  he  has  only  a  right  to  challenge.    If  the 

doctrine  contended  for  be  true,  it  would  be  impossible,  in  any  case  admitting  of 

15 
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Srin  OP  Li.  peremptory  challcn^s,  to  tiy  two  or  more  persons  at  the  same  time.  If  one 
Gazkau^a  blak-  challenges  a  juror,  that  juror  cannot  sit  in  the  trial,  and  if  another  has  the 
cHAJtD.  right  to  insist  that  the  challenged  juror  sTuiU  sit,  it  is  evident  that  no  jury  could 
ever  be  formed.  The  truth  is,  if  the  District  Judge  erred  at  all  in  this  matter, 
it  was  in  the  interpretation  he  gave  the  law  regulating  challenges,  which  allows 
"the  defendant  or  defendants  twelve  peremptory  challenges."  The  words  of 
the  law  are  not  clear  whether,  when  several  are  tried  together,  the  whole  <yr . 
emh  shall  be  entitled  to  the  twelve.  But  the  Judge,  contrary  to  the  former 
practice  of  the  Court,  gave  to  each  twelve  challenges.  The  accused  certainly 
cannot,  with  grace,  complain  of  this  act  of  favoritism.     Acts  1837,  49,  1. 

Error  4. — ^The  testimony  of  Lasseps  was  to  a  fact  which,  in  this  case,  it  was 
competent  to  prove  by  oral  testimony  ;  but,  before  the  bill  of  exceptions  was 
submitted  to  the  judge,  the  prisoner  himself  had  proved  the  same  fkct  by  the 
production  of  his  policy.  It  can  certainly  bo  no  groimd  of  reversing  the  judg- 
ment, that  the  same  fact  was  proved  by  both  parties,  and  by  each  in  a  dinerent 
way. 

DuNBAK,  J.  The  defendants  were  jointly  indicted  on  two  separate  counts — 
one  for  maliciously  preparing  combustible  matters  with  intent  to  set  fire  to  a 
building,  occupied  as  a  mansion  house,  and  the  other  for  maliciously  sotting  fire 
to  and  burning  the  same  building. 

The  jury  found  Blanchard  guilty  upon  the  first  count,  and  Caua/U  on  the 
second,  without  capital  punishment.  The  District  Judge,  in  conformity  with 
tlie  verdict,  sentenced  Cazeau  to  hard  labor  in  the  State  Penitentiary  for  life, 
and  Blunchard  to  the  same  punishment  for  the  term  of  ten  years ;  from  which 
judgment  they  hare  appealed  to  this  Court. 

There  have  been  numerous  assignments  of  crroi*  made  for  the  defence^  which 
we  shall  proceed  to  notice  in  their  order. 

First,  The  refusal  of  the  District  Judge  to  quash  the  indictment,  or  to  re- 
quire the  District  Attorney  to  make  his  election  upon  which  of  the  two  counts 
the  defendant  Cazeau  should  be  tried,  because  of  the  misjoinder  and  duplicity 
of  the  counts. 

This  was  only  a  matter  of  prudence  and  discretion  which  rested  with  the 
judge  to  exercise  ;  for,  in  point  of  law,  there  is  no  objection  to  the  insertion  of 
several  offences  of  the  same  nature  in  an  indictment  in  separate  counts,  though 
difiering  from  each  other  in  degree  and  punishment,  when  these  offences  are  all 
felonies.  In  most  of  the  States  it  has  been  held  that,  even  felonies  and  misde- 
meanors may  be  properly  joined  when  relating  to  the  same  subject  matter. 
The  right  to  compel  the  prosecutor  to  elect  on  which  charge  he  will  proceed,  is 
confined  to  cases  where  the  indictment  contains  charges  which  are  actually  dis- 
tinct and  which  grow  out  of  different  transactions,  Wharton,  Criminal  Law^ 
106,  108,  109  ;  2  Hale,  173  ;  Chitty's  Criminal  Law,  1  vol.  253.  Both  the  of- 
fences charged  in  the  indictment  are  felonies.  What  wo  understand  by  the 
term  felony,  is  a  crime  of  great  magnitude  and  subject  to  an  infamous  punish- 
ment— death  or  imprisonment  at  hard  labor  in  the  Penitentiary.  The  State  v. 
Paul  Lartigue  et  al,  6th  Ann.  405. 

Second.  The  refusal  of  the  District  Judge  to  award  a  separate  trial  to  (7a- 
zeau  from  his  co-defendants. 

In  an  indictment  against  several,  when  the  offence  is  such  that  it  may  have 
been  committed  by  several,  they  are  not,  of  right,  entitled  to  be  tried  separate- 
ly, but  are  to  be  tried  in  that  manner  only,  when  the  Court,  on  sufficient  cause, 
may  think  proper.  It  seems  that  where  several  defendants,  entirely  disconnected 
in  the  transactions  through  which  they  are  sought  to  be  convicted,  are  jointly- 
indicted,  it  would  be  sound  exercise  of  discretion  to  grant  them  separate  trials. 
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Wluirton*s  Criminal  Law,  606.     Wc,  however,  cannot  review,  in  criminal  cases,    8tatb  or  la. 
the  acts  of  a  Judge  of  the  first  instance,  resting  in  his  discretion.    State  v.  Caxuu  i  blak- 
Hunt,  4  Ann.  439.  ^"^■*- 

nUrd,  That  the  District  Judge  did  not  permit  Cazeau  to  accept  jurors  that 
were  peremptorily  challenged  by  the  other  defendant 

Under  the  statute  of  1887,  twelve  peremptory  challenges  are  allowed  to  the 
defendant  or  defendants  in  all  criminal  prosecutions  in  this  State  for  any  crime 
or  crimes,  the 'punishment  of  which  may  be  imprisonment  at  hard  labor  for  a 
term  of  twelve  months  or  more. 

It  is  clear  that  each  defendant  has  his  peremptory  challenge.  The  right  of 
peremptory  challenge  is  not  of  itself  a  right  to  select,  but  a  right  to  reject  ju- 
rors^ and  no  one  defendant  can  complain  of  challenges  by  a  co-defendant.  2 
Hale's  Pleas  of  the  Crown,  268 ;  United  States  v.  Marehant,  12  Whcaton,  480 ; 
^Vliarton's  Criminal  Law,  666. 

Fourth,  That  the  Court  received  the  testimony  of  the  President  of  the  New 
Orleans  Insurance  Company,  a  witness  on  the  part  of  the  State,  to  prove  the 
contents  of  a  policy  of  insurance  without  the  production  of  the  original. 

It  appears  from  the  bill  of  exceptions,  signed  by  the  Judge,  that  the  defen- 
dants themselves  afterwards  introduced  the  policy  itself  in  evidence,  which  we 
think  cored  any  error  which  might  have  been  committed  in  the  introduction  of 
parole  proof  of  its  contents. 

Fifth,  That  the  Court  refused  to  admit  in  evidence  the  deposition  and  affi- 
davits of  witnesses  taken  before  the  recorder  or  committing  magistrate,  to  con- 
tradict and  discredit  their  testimony  on  the  trial  before  the  Court 

This  evidence  was  properly  rejected  by  the  Court,  upon  the  ground  that  the 
credit  of  these  witnesses  could  not  be  thus  impeached,  because  no  questions 
had  been  asked  of  them  about  their  depositions  or  affidavits  when  on  the  stand. 
K  is  a  general  rule  that  whenever  the  credit  of  a  witness  is  to  be  impeached  by 
proof  of  anything  that  he  has  said  or  declared,  or  done,  in  relation  to  the  cause, 
he  is  first  to  be  asked,  upon  cross  examination,  whether  ho  has  said  or  declared 
or  done,  that  which  is  intended  to  be  proved,  In  order  that  he  may  have  an  op- 
portunity of  explaining  that  which  is  prima  facie  contradictory.  Starkie  on 
Evidence,  part  2,  p.  146;  part  4,  p.  1753.  Besides  this,  it  is  stated  in  the  bill 
of  exceptions  by  the  Judge,  that  the  recorder  had  not  made  a  full  examination 
(rf*  the  witnesses  before  him,  but  had  merely  taken  down  in  writing  what  he 
conceived  to  be  the  substance  of  their  testimony. 

Sixth,  The  defendants,  after  having  established  by  proof  that  the  State 
House  of  Louisiana  had  been  destroyed  by  fire  in  January  or  February,  1828, 
and  that  the  journals  of  the  Senate  and  House  had  been  wholly  lost  or  destroy- 
ed at  the  same  time,  offered  the  Official  Gazette,  called  the  Argus,  containing 
the  proceedings  of  the  Senate  and  House  of  Representatives  of  Ix)uisiana,  for 
the  purpose  of  showing  that  the  Act  of  the  21st  February,  1828,  entitled  an 
Act  to  amend  the  Penal  laws  of  this  State  was,  in  its  inception  in  the  Senate, 
entitled  an  Act  to  amend  the  Penal  hws  of  this  State  relative  to  the  punishment 
of  the  crime  of  Arson.  The  object  of  introducing  this  evidence  in  behalf  of  the 
def«;ndantB,  was  stated  to  be,  for  the  purpose  of  showing  that  the  entire  and 
exdunve  object  of  the  Act  of  February  21,  1828,  on  its  introduction  and  up  to 
the  nwment  that  the  8d  and  4th  sections  were  added  thereto  in  the  House  of 
Representatives,  was  to  change  alone  the  punishment  prescribed  in  the  4th  and 
5Ui  sections  of  the  Act  of  February,  1817,  entitled  "an  Act  supplementary  to 
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9TAn  OP  la.    an  Act  entitled  an  Act  for  the  punishment  of  crimes  and  misdemeanors,"  and 
Oabad  k  Blas-  to  leave  all  else  of  those  sections  in  full  force  and  effect 

We  do  not  think  the  Judge  erred  in  the  rejection  of  this  testimony. 

The  Act  of  1828  is  in  these  words :  ^^  Whenever  a  free  person  shall  be  con- 
victed of  having  maliciously  set  fire  to  a  mansion  house  or  other  building,  or  to 
a  vessel  or  other  water  craft,  the  person  thus  convicted,  shall  suffer  death.'* 
The  title  of  this  Act  cannot  control  the  pUun  words  in  the  body  of  the  statute^ 
and  if  the  Act  of  the  21st  February,  1828,  had  passed  without  any  change  in 
its  original  title,  the  words  in  the  body  of  the  statute  are  too  plain  to  admit  of 
doubt  In  the  case  of  the  United  States  v.  Fieher  et  a/,  assignees  of  Blighty  2 
Oranch.  858,  Chief  Justice  Marshall  said :  **  On  the  influence  which  the  title 
ought  to  have,  in  construing  the  enacting  clauses,  much  has  been  said ;  and  yet 
it  is  not  easy  to  discern  the  point  of  different  between  the  opposing  counsel  in 
this  respect  Neither  party  contends  that  the  title  of  an  Act  can  control  plain 
words  in  the  body  of  the  statute ;  and  neither  denies  that,  taken  with  other 
parts,  it  may  assist  in  removing  ambiguities.  When  the  intent  is  pUin,  nothing 
is  left  to  construction.  Where  the  mind  labors  to  discover  the  design  of  the 
legislature,  it  seizes  everything  from  which  aid  can  be  derived ;  and  in  such 
case  the  title  claims  a  degree  of  notice,  and  will  have  its  due  share  of  consider- 
ation."   In  the  Act  under  consideration  there  is  no  ambiguity. 

Seventh,  That  the  Court  charged  the  jury  **  that  when  the  Conrt  charged 
speciflcally  as  to  what  the  law  was,  they  were  bound  implicitly  thereby,  and  to 
receive,  construe  and  to  apply  the  law,  as  they  were  instructed  by  the  Court" 

We  do  not  consider  ourselves  called  upon  in  the  present  case  to  decide  upon 
this  highly  important  question,  as  the  defendants  do  not  complain  of  any  in- 
structions that  were  given  to  the  jury  by  the  District  Judge  upon  any  questions 
of  law.  If,  therefore,  the  Judge  erred  on  this  point,  it  could  not  have  caused 
any  injury  to  the  defendants.  See  the  case  of  the  State  v.  Brette,  6th  Ann« 
658. 

Eighth,  That  the  District  Judge  refused  to  charge  the  Jury,  that  if  they 
believed,  from  the  evidence,  that  the  mansion  house,  mentioned  in  the  indict- 
ment, and  the  other  property,  described  by  the  witnesses  as  having  been  con- 
sumed at  the  fire,  was  the  hona  fide  and  lawful  property  of  Cazeau  himself, 
and  that  he  was  in  the  rightful  and  exclusive  possession  and  occupancy  of  the 
same,  at  the  time  that  the  fire  took  place,  and  that  no  house  or  building  of 
another  had  been  burned  or  set  on  fire,  or  was  designed  to  have  been  burned 
or  set  on  fire  by  the  said  Gaeeau — that  then,  under  the  laws  of  Louisiana,  he 
is  not  liable  to  conviction  upon  either  count  of  the  indictment 

From  the  opinion  we  have  just  expressed  upon  the  plain  words  and  meaning 
of  the  Act  of  the  21st  February,  1828,  entitled,  an  Act  to  amend  the  penal  laws 
of  this  State,  we  can  nave  no  hesitation  in  saying  that  the  District  Judge  did 
not  err  in  refusing  to  give  the  instruction  asked  for. 

Under  the  Act  of  the  22d  February,  1817,  it  was  provided :  That  if  any 
person  or  persons  shall  willfully  and  maliciously  set  fire  to,  or  bum  any  dwell- 
ing house  or  other  building  of  another,  the  offender  or  offenders,  on  conviction, 
should  be  sentenced  to  an  imprisonment  at  hard  labor.  See  Moreau's  Digest, 
Ist  vol.  p.  384.  But  the  Act  of  1828,  which  we  have  already  quoted,  extends 
the  crime  of  Arson  to  the  malieious  setting  fire  to  a  mansion  house,  or  other 
building,  even  if  it  should  be  the  property  of  the  person  who  commits  the  of- 
fence, and  increases  the  punishment  to  death,  which  is  mitigated,  however,  by  & 


NEW  ORLEANS,  APRIL,  1858.  117 

kwy  that  permits  the  jury  to  bring  in  a  verdict  of  guilty,  without    Btavb  or  La. 
capitil  panishment,  and  Hie  Judge  to  pass  sentence  of  imprisonment  for  life.  Caibav  'k  Bus- 
We  have  no  doubt  about  the  intention  of  the  Legislature,  or  the  proper  con- 
atmctioD  of  this  Uw  of  182& 

It  is,  therefore,  <Nrdered  and  decreed,  that  the  judgments  of  the  District 
Gomt  i^ainst  the  defendants  be  affirmed,  with  costs. 


John  L.  Lobdell  v.  The  Union  Bank  of   Louisiana  anb  John  L. 

Lewis,  Sheriff. 

naintur  sMde  oppoiltioD  to  ttie  nle  of  two  itertafMisad  bj  LmeU,  SherU;  in  the  ralfc of  the  VMm 
Mamk  t.  Banjbrd,  In  the  INetrlctOoiirtor  EMt  Bftton  Rouge,  In  whkh  Court  he  cUioMd  demafet 
•CBhM*  the  defendente—ftUegliig  the  slaTes  to  be  hie  propertj.  DefeiMUati  exoepted  to  the  jorli- 
dietlaa,  oo  the  ground  thnt  tbdr  domieil  wu  in  New  Orleans. 

Bg  mm  CbmrL  The  plalntiff*i  claiming  title  to  the  iteTes  aeised,  the  oppoeitieB  wae  properijvada 
hj  petitton  to  ttie  Court'  firom  which  the  order  iasoed,  aa  required  bj  Article  MS,  of  the  CodeoT 
Pkudlee;  and  Artieie  400,  of  ttie  aame  Code,  ezpreatlj  proridet,  that  if  the  aato  has  not  been  en- 
joined, the  oppoaitioB  shall  not  prerent  the  Sheriff  firooi  selling  the  property  under  seianre,  hut  in 
aneh  case  ha  shaU  be  personally  responsilile  for  aU  damages  which  the  sale  maj  occaslen 
tke  intenreningpartj,  and  the  Sheriff  shall  have  his  recourse  against  the  partf  who  has  obtataied 


Wk/ea  Am  Sheriff  sells  propcrtj,  to  the  sale  of  which  opposition  has  been  made,  the  opponent  can 
Evesfcr  the  prupeitj  firom  the  purchaser.  His  claim  against  the  Sheriff  is  ft>r  the  damages  which 
tke  sale  maj  have  occasioned  hlnh—not  Ibr  the  ralue  of  the  property  sold. 

APPEAL  from  the  District  Court,  Sixth  District,  Parish  of  East  Baton 
Rouge.    JBobert$on^  J. 

The  above  statement  of  facts  is  taken  from  the  opinion  of  the  Court  The 
suit  was  commenced  by  petition.  In  the  suit  of  the  Uhum  Bank  v.  S&r^crd 
and  wife^  in  which  the  seizure  was  made,  no  opposition  was  made  by  the  plain- 
•  tilC     In  this  suit  an  Injunction  was  prayed  for  but  not  ordered. 

Lohdell,  in  propria  persona^  and  Beale^  were  counsel  of  record  in  the  District 
Court,  for  the  plaintiff!  No  counsel  seems  to  have  appeared  for  the  plaintiff  in 
the  Supreme  Court    Denis^  for  the  defendant  and  appellant 

Had  the  Bank  the  right  to  seize  slaves  mortgaged  to  them  by  Charles  M,  J7. 
Mfott  anterior  to  the  year  1839,  as  they  have  done,  is  the  only  question  on  the 
merits  of  this  litigation. 

The  plaintiff,  John  Lobdell,  alleges  that  these  slaves  are  his  property  and 
have  been  in  his  possession  for  many  years.  He  complains  of  the  seizure  and 
daims  damages  from  the  Bank  and  from  John  L.  Lewie,  the  Sheriff.  He  hae 
not  thought  Jit  toJiU  a  third  opposition  in  the  suit  of  the  Bank  v.  Her^ord^ 
but  for  reasons  best  known  to  himself,  he  has  preferred  to  bring  an  original 
and  direct  action  in  damages  against  the  Bank  and  the  Sheriff.  He  was  at 
liberty  to  do  so,  but  what  he  hsA  no  right  to  do,  I  believe,  was  to  bring  his 
suit  against  the  Bank,  out  of  the  jurisdiction  of  the  Parish  of  Orleans,  where 
is  hj  law  and  in  &ct,  located  the  said  Bank^s  principal  establishment 

A  special  exception  to  the  jurisdiction  of  the  Sixth  District  Court  for  the 
parish  of  East  Baton  Rouge,  was  filed  by  the  Bank  and  by  Lems,  Sheriff  of  the 
parish  of  Orieans. 

These  exceptions  were  over-ruled  by  the  District  Court  It  is  a  difficult 
matter  to  understand,  on  this  point,  the  reasoning  of  the  Sixth  District  Judge. 
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LoBORLL  I  will,  therefore,  not  attempt  to  combat  it    I  will  merely  state,  that  acoord- 

Uioox^'baitk.  ^"8  ^  **^®  ^'^^^  known  rule  of  our  law,  every  one  must  be  sued  in  the  place  of 
his  domicil  or  residence ;  a  corporation  has  a  domicil  as  well  as  an  incUvidual^ 
and  the  petitioner  has  taken  the  trouble  himself,  in  his  petition,  to  inform  ^e 
Court  that  the  Union  Bank  is  located  in  the  city  of  New  Orleans,  and  that 
John  L.  Lewis  is  the  Sheriff  of  the  city  and  parish  of  New  Orleans. 

There  are  some  few  cases  specified  by  law,  in  which,  contrary  to  the  general 
rule,  persons  can  be  sued  out  of  their  domicil,  but  the  present  case  is  not  one 
of  them. 

It  is  clear  that  the  Sheriff  of  the  parish  of  Orleans  is  the  officer  of  all  the 
Courts  of  the  State  of  Louisiana,  and  when  ordered  to  execute  an  order  from  a 
District  Court,  he  is  amenable  before  that  Court,  by  rule  taken  in  the  suit,  in 
which  the  order  issued,  for  not  proceeding  or  for  proceeding  wrong.  But  if  the 
party  aggrieved  does  not  choose  to  proceed  against  him,  in  the  suit,  out  of 
which  the  order  issued,  and  prefers  to  bring  an  original  action  in  damages 
against  him  for  his  acts,  then  the  original  suit  ought  to  be  brought  at  the  domi* 
cil  of  the  defendant 

The  same  rule  will  apply  to  the  Bank,  certainly  after  it  has  caused  to  be  is- 
sued, the  order  of  seizure  in  the  case  of  the  Bank  v.  H&r^ord^  and  the  two 
slaves  John  Curry  and  Tom  Hall  had  been  seized,  Lobd^ll  might  have  formed 
his  third  opposition  in  said  suit,  to  establish  his  title  to  the  slaves,  and  then 
compel  the  Bank  to  join  issue  with  him  according  to  Art  898  of  the  Code  of 
Practice,  but  no  where  do  we  see  that  a  third  opponent  has  any  other  right  but 
to  establish  his  title  to  the  thing  seized,  or  his  better  right  to  be  paid  out  of 
the  proceeds  of  the  thing  sold.  If  he  wants  anything  el^.  he  must  proceed  as 
any  other  suitor  in  law. 

C.  P.  Art.  899  provides  that  at  the  request  of  the  third  opponent  the  Court 
may  enjoin  the  Sheriff  not  to  proceed  to  sell  the  property  t&us  claimed,  pro- 
vided such  third  person  give  security  to  be  responsible  for  all  damages,  kc. 

Art  400  says  "  that  if  the  third  person  who  has  intertened  in  the  mit  (al- 
ways contemplating  that  the  intervention  of  the  third  opponent  must  be  in  the 
original  suit,  and  not  a  separate  suit)  has  not  enjoined  Uie  sale  of  the  property 
of  which  he  claims  the  ownership,  or  has  failed  to  furnish  the  surety  required, 
his  opposition  shall  not  prevent  the  Sheriff  from  selling  the  property  under 
seizure,  but  in  such  case  the  Sheriff  shall  be  personally  responewle  for  aJl  dam- 
ages which  the  sale  may  occasion  to  the  intervening  party,  and  the  Sheriff 
shall  have  his  recourse  against  the  party  who  has  obtained  the  order  of  sei> 
sure.  If  the  opposition  be  sustained,  the  sale  made  by  the  Sheriff  shall  be 
null." 

This  means,  in  my  humble  opinion,  that  if  security  has  not  been  given,  and 
no  injunction  has  issued,  the  Sheriff  is  not  before  the  Court ;  he  is  no  longer  to 
be  dealt  with  as  Sheriff.  He  is  personally  responsible ;  it  becomes,  on  his  part^ 
a  personal  debt;  he  must  be  sued  in  damages.  Where?  Certainly,  as  every 
otner  person,  at  his  domicil. 

The  whole  tenor  of  the  section  treating  of  the  third  opposition,  in  the  Code 
of  Practice,  indicates  that  such  opposition  must  be  filed  in  an  original  suit,  and 
is  not  of  itself  an  original  suit 

Art  345  says,  that  *'  this  opposition  is  a  demand  brought  by  a  thuxl  person 
not  originally  a  party  in  the  suit,"  but  who,  of  course  becomes  a  party  by  his 
opposition. 

Finally,  if  an  opposition,  a  tierce  opposition^  is  filed,  it  must  be  in  the  origi- 
«  nal  suit.     That  opposition  can  only  be  for  the  causes  specified  in  the  Code  of 

Piactice.     If  the  party  seeks  damages,  or  any  other  remedy,  he  must  then  sue 
by  an  ordinary  action,  at  the  domicil  of  the  defendant 

I  believe  the  Court  will  feel  no  hesitation  in  reversing  the  judgment  of  the 
District  Court,  and  in  dismissing  the  case  for  want  of  jurisdiction  in  the  Sixth 
District  Court 

If,  however,  it  be  otherwise,  the  case  is  not  a  doubtful  one,  on  the  merits. 

In  the  case  of  Skillman  v.  Purnell  et  al^  3  I^ouisiana  Reports,  p.  495,  Judge 
Porter  says :  "  The  Code  of  Practice,  which  gives  the  right  to  third  parties  to 
oppose  an  execution,  limits  that  right  to  those  cases  where  the  person  making 
the  opposition  is  the  owner  of  the  thing,  or  has  a  privilege  on  it  All  other 
rights,  if  any  such  there  be,  which  the  party  may  possess,  must  be  exercised 
by  an  ordinary  action.    They  furnish  no  ground  for  this  mode  of  relief." 
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RosTy  J.*    (  Slidbll,  J.,  dissenting.)    The  plaintiff  made  opp<isition  to  the       lobdkll 
sale  of  two  slaves,  seized  in  his  possession  under  an  order  of  seizure  and  sale,    uxiom^'bakk. 
at  the  suit  of  the  Union  Bank  v.  Hereford  and  wife,  on  the  ground  that  they 
were  his  property,  and  that  the  Bank  has  no  right  thus  to  proceed  against 
them,  he  daims  from  the  Sheriff  and  the  Bank  the  damages  sustained  hy  rea- 
son of  the  wrongful  seizure. 

The  defendants  excepted  to  the  jurisdiction  of  the  Court  of  the  parish  of 
East  Baton  Rouge,  on  the  ground  that,  although  the  writ  issued  from  that 
Court,  it  was  directed  to  John  L,  Letcis^  the  Sheriff  of  the  parish  of  Orleans, 
who  executed  it,  and  any  claim  for  damages  against  him  must  bo  brought  in 
the  Court  where  he  exercised  his  functions. 

We  are  of  opinion  that  there  is  no  error  in  the  decree  over-ruling  the  excep- 
tion. The  plaintiff  claiming  title  to  the  slaves  seized,  the  opposition  was  pro- 
periy  made  by  petition  to  the  Court  from  which  the  order  issued,  as  required 
by  Article  398  of  the  Code  of  Practice ;  and  Article  400  of  the  same  Code  ex- 
pressly provides  that,  if  the  sale  has  not  been  enjoined,  the  opposition  shall  not 
prevent  the  Sheriff  fit>m  selling  the  property  under  seizure,  but  in  such  case 
he  shall  be  personally  responsible  for  all  damages  which  the  sale  may  occasion 
the  intervening  party,  and  the  Sheriff  shall  have  his  recourse  against  the  party 
who  has  obtained  the  order  of  seizure. 

The  sale  not  having  been  enjoined,  the  slaves  seized  were  sold,  and  the  right 
of  the  defendant  to  recover  damages  from  the  Sheriff  in  this  suit,  if  the  seizure 
was  unlawful,  rests  on  that  express  provision  of  law. 

On  the  merits,  the  order  of  seizure  issued  on  two  mortgages  of  Fatrot  <t 
Joyet^  in  &vor  of  the  Union  Banh^  and  an  act  of  mortgage  by  Hereford  and 
ftife^  also  to  the  Union  BanJc^  containing  an  assumption  of  the  mortgage  of 
Fa/erot  A  Joyce^  and  also  of  a  mortgage  consented  by  Charles  H.  Miot  in  favor 
of  the  same  institution. 

The  slaves  seized  in  this  case  are  found  in  none  of  the  acts  of  mortgage  upon 
which  the  order  of  seizure  was  granted.  They  are  stated  to  be  two  of  the 
slaves  ariginaDy  mortgaged  by  Miot ;  but  there  is  no  certified  copy  of  that 
mortgage  in  the  record,  and  its  existance  is  denied  by  the  plaintiff.  Consid- 
ering, as  urged  in  behalf  of  the  defence,  that  there  are  facts  and  admissions  in 
the  record  from  which  its  existence  may  be  implied,  there  is  nothing  to  show 
that  it  was  authentic  and  had  been  properly  recorded,  and  until  that  showing 
was  made,  the  Bank  could  not  proceed  by  the  via  executica^  and  the  order  of 
seizure  and  sale  was  unadvisedly  granted  without  it. 

As  to  the  remedy  of  the  plaintiff.  Article  400  of  the  Code  of  Practice,  already 
cited,  provides  that  if  the  opposition  be  sustained,  the  sale  made  by  the  Sheriff 
shall  be  null  The  law  considers  all  purchasers  as  affected  w^ith  notice  of  the 
opposition,  and  the  only  right  it  gives  to  the  party  making  it,  besides  that  of 
being  indemnified  for  the  damages  which  the  sale  may  have  occasioned  him, 
18  to  be  restored  to  the  possession  of  the  property,  as  if  no  sale  had  taken 
place.  The  value  of  the  property  sold  forms  no  part  of  the  damages  for  which 
the  Sheriff  is  liable,  and  the  judgment  condenming  him  to  pay  that  value  is 


The  pluntiff  not  having  asked  to  be  restored  to  the  possession  of  the  slaves, 
we  can  make  no  final  decree  on  Uus  part  of  the  case. 

C.  J.,  recused  bimseU;  being  a  stockholder  in  the  Union  Bank. 
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The  sUves  seized  were  taken  from  the  plaintiff  on  the  16tii  May,  1861,  near- 
UhiojT  BinK.  \y  two  years  ago,  and  are  shown  by  the  evidence  to  be  valuable  men.  Taking 
into  consideration  this  and  other  facts  in  the  record,  we  do  not  consider  the  al- 
lowance of  $400  damages,  made  by  the  District  Court,  as  being  excessive. 

It  is  ordered,  that  the  judgment  in  this  case  be  reversed.  It  is  further  or^ 
dered,  that  the  plaintiff  recover  j&x)m  the  Sheriff,  John  Z.  Lewis,  the  snm  of 
$400  and  the  costs  of  the  District  Court 

It  is  further  ordered,  that  John  L,  LeteU  recover  from  the  Union  Bank  of 
Louisiana  the  sum  of  $400  and  the  costs  of  the  District  Court 

It  is  further  ordered,  that  the  plamtiff  pay  the  costs  of  this  appeal,  and  that 
his  right  to  recover  the  slaves  Tom  HaU  and  John  Ourrey  be  reserved. 


WRioHr,  Williams  k  Co.  v.  McFall  et  al. 

Where  theflnt  end  Mcond  of  a  MU  of  exchange  were  both  aooepted,  with  the  knowledge  udoomeDi 
of  the  drewen,  and  withoot  firaud  or  coUnsion  between  the  holdera  and  aoeepton,  the  drawcn 
will  be  bound  on  both. 

APPEAL  from  the  District  Court,  Tenth  District,  Ferhin$,  jr.  J.  Duho9e^ 
for  plaintiffs.  Clark  and  Short  db  Farham,  for  defendants  and  appel- 
lants. 

DuNBAB,  J.  The  defendants  being  sued  on  their  accepted  bill  of  exchange, 
duly  protested  for  non-payment,  resist  its  recovery  on  the  ground  that  they 
had  paid  the  second  bill  of  the  same  set  to  another  party  after  it  had  been 
also  protested. 

There  was  judgment  in  the  Court  below  in  &vor  of  the  pUintifib,  and  the 
defendants  have  appealed. 

It  appears  that  the  defendants  drew  two  bills  of  exchange,  being  a  first  and 
second,  payable  eight  months  thereafter,  to  the  order  of  one  of  the  defendanks, 
who  was  a  member  of  their  commercial  house ;  that  the  latter  endorsed  them, 
and  that  they  were  both  accepted  by  (?.  Burke  A  Co,,  the  drawers,  that  they 
were  left  with  them  and  were  both  subsequently  negotiated  and  fell  into  the 
hands  of  third  persons,  hona  fide  holders.  The  defendants,  in  their  account 
with  the  acceptors,  received  credit  for  the  proceeds  of  the  two  acceptances  be- 
fore their  maturity.  Both  acceptances  were  protested  at  maturity,  but  the 
second  bill  was  paid  by  the  acceptors  after  their  fiulure,  and  the  first  bill  forms 
the  subject  of  the  present  suit 

We  de  not  understand  that  it  is  usual  to  accept  more  than  one  of  the  same 
set  of  exchange ;  but  if  such  a  course  be  pursued,  as  was  done  in  the  present 
case,  with  the  knowledge  and  consent  of  the  defendants,  without  any  fimud  or 
coUusion  shown  between  the  holdera  and  acceptors,  the  drawers  who  have  re- 
ceived the  proceeds  or  who  have  otherwise  authoriied  the  negotiation  of  the 
bills  must  be  held  bound  on  both  of  them.  However  unusual  or  irregular  the 
transaction,  they  cannot  visit  with  loss  this  irreguUrity  upon  third  persons  act- 
ing in  good  faith. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed,  with  costs. 
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William  Adams  v.  Routh  and  Dorset. 

Vliere,  in  a  Judgment  rendered,  the  amoont  is  left  in  blank  in  the  record,  the  appeal  will  be  dls* 


A  tntator  can  letTe  to  hit  ooneobine  only  morables  to  the  value  of  ODe-tenth  of  his  estate. 
Ab  heir  cannot  contest  the  TaUdltjrof  a  legacy,  when  sufficient  remains,  after  payment  of  the  legacy, 
to  pay  him  the  fan  amount  of  his  Interest  in  the  succession. 

APPEAL  from  the  District  Court,  Tenth  District,  Perkins^  jr.,  J. 
Stacy  it  Sparrow^  for  plaintiff.  The  emancipation  of  a  slave  is  the  ido- 
na^n  of  an  immovable.  Prudence  v.  Bei^dl,  1  Lou.  R,  241.  A  concubine 
can  only  take  a  tenth  of  the  estate,  C.  C.  1468 ;  6  Lou.  R,  387.  '*  Illegitimate, 
colored  bastards  are  not  permitted  to  prove  their  paternal  descent,  but  it  may 
be  proTcd  against  them."  C.  226 ;  Jun(f  v.  Dorieonrt^  4  Lou.  177 ;  Rdbinnet 
V.  Verdan,  14  Lou.  644;  Compton  v.  PrescoU,  12  Rob.  71. 

Shaw^  for  defendants.  The  emancipation  of  a  slave  is  the  donation  of  his 
value.     1  Lou.  241. 

RosT,  J.  This  is  an  appeal  by  John  South  and  Samuel  W.  Dorsey^  execu- 
tors of  Wm,  AdamSy  jr.,  from  so  much  of  the  judgment,  rendered  in  this  case, 
as  annuls  and  declares  void  the  provision  in  the  will  of  Adams  emancipating 
the  slave  Nancy,  and  bequeathing  her  a  sum  of  money,  the  watch  and  furniture 
of  the  testator.  John  Routh  has  also  appealed  from  a  judgment  rendered 
against  him  individually,  but  as  the  amount  for  which  the  judgment  was  ren- 
dered,  is  left  in  blank  in  the  record,  and  we  have  no  means  of  supplying  the  de- 
fect, that  portion  of  the  appeal  must  be  dismissed. 

The  plaintiff  and  appellee  has  prayed  that  the  judgment  be  amended  in  his 
£ivor,  by  setting  aside  two  legacies  of  $1000  each  to  two  bastard  children  of 
the  testator,  which  the  District  Court  has  allowed,  on  the  ground,  that  the  lega- 
tees had  not  been  legally  emancipated,  and  if  they  had  been,  that  the  acknow- 
ledgment of  the  lather  in  the  will  is  insufficient  to  give  them  capacity  to  take 
the  legacy. 

The  right  of  the  plaintiff  to  oppose  the  emancipation  of  the  slave  Nancy  is 
mideniable.  He  is  the  forced  heir  of  the  one  undivided  fourth  of  his  son's 
estate,  this  slave  included ;  and  may,  as  such,  contest  the  validity  of  the  testa- 
mentary disposition  under  which  she  claims  her  freedom. 

It  is  proved  that  the  testator  had  lived  in  open  concubinage  with  this  woman, 
and  under  the  disposition  of  Article  1468,  he  could  only  give  her  movables 
equal  in  value  to  one  tenth  part  of  his  estate.  Admitting  that  the  emancipating 
a  slave  by  will  should,  in  favor  of  liberty,  be  considered  not  as  the  donation  of 
an  immovable,  but  as  a  donation  to  the  slave  of  his  own  value,  yet  that  value 
must  not  exceed  the  disposable  portion.  Nancy  is  valued  in  the  inventory  at 
$1000,  and  the  property  which  legally  belonged  to  the  testator,  without  includ- 
ing her,  at  $4750.  The  dispotntion  is,  therefore,  excessive,  and  as  it  cannot  be 
reduced,  the  District  Judge  properly  set  it  aside. 

The  appellee  is  entitled  to  receive  one-fourth  of  the  entire  succession  of  the 
testator,  and  to  enforce  a  partition  of  it  in  kind  or  by  licitation,  as  the  case  may 
be ;  but  as  after  he  has  received  his  share  sufficient  assets  will  remain  in  the 
hands  of  the  executors  to  pay  the  legacy  of  $1000  to  each  of  the  children  of 
the  testator,  he  has  no  interpst  or  standing  in  Court  to  contest  the  validity  of 
16 
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Adams        those  legacies ;  and  as  the  residuary  legatees  have  not  prosecuted  their  appeal 
RdoTR  A  'dorbet.  from  the  judgment,  it  must  remain  undisturbed. 

It  is  ordered,  that  the  appeal  of  John  Routh  individually  be  dismissed. 
It  is  further  ordered,  that  the  judgment  be  otherwise  affirmed,  with  costs. 


SuccBPsiON  OF  Elihu  Cresswell. 

It  clearly  resulto  fW>m  the  will  of  CremoeU  that,  in  the  absence  of  his  aniveraal  legatee,  the  testator 

intended  to  gri^e  his  executor  the  seisin  of  all  his  property. 
The  statute  of  1887  is  highly  penal,  and  when,  under  it,  an  executor  is  dismissed,  and  compelled  to 

pay  dO  per  cent,  he  will  not  be  deprived  of  his  commissions. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.     Wolfe  <fe  SingU- 
ton^  for  the  executor  and  appellant    JRozier,  for  the  opponent  and  univer- 
sal legatee. 

ELIHU  CRESSWELL'S  WILL. 

StaU  of  Louisiana^  City  of  New  OrUans.  Whereas  the  uncertainty  of  life 
is  great,  and  is  not  left  to  the  time  and  choice  of  human  beings,  I  do  herein  de- 
clare this  to  be  my  last  will  and  testament.  I  do  herein  will  the  freedom  of  my 
man  servant  Gabriel,  whom  I  acquired  by  inheritance  from  my  father's  estate, 
and  the  sum  of  fifty  dollars  to  him  for  long  and  faithful  services,  that  he  ma^ 
acquire  his  freedom  in  the  slave  States,  or  be  sent  to  the  free  United  States  of 
America,  as  he  may  desire. 

And  I  do  moreover  hereby  will  and  decree  the  freedom  of  all  slaves  that  may 
belong  to  me  at  the  time  of  my  death,  and  that  the  slaves  shall  be  sent  to  one 
of  the  free  States  of  the  United  States  of  America,  and  there  liberated :  and 
their  names  shall  be  registered  in  the  Court  as  free  persons,  no  longer  to  be  held 
in  bondage ;  and  I  wish  the  expense  of  such  removal  to  be  paid,  first  out  of 
any  moneys  or  assets  that  may  belong  to  me,  and  in  case  there  is  no  assets,  that 
the  slaves  shall  work  at  wages  until  a  sufficiency  is  obtained  to  remove  them  as 
above  directed. 

My  executors  shall  appoint  some  trustworthy  man  to  attend  the  removal  of 
the  daves,  who  shall  receive  the  expenses  and  a  just  compensation  for  the  re- 
moval of  the  slaves  to  the  free  States. 

And  I  further  will  and  bequeath  all  the  remaining  of  mv  estate  to  Mrs.  Sarah 
Oresswelly  my  beloved  mother,  and  in  case  of  her  death,  to  the  heirs  of  her 
body.  And  I  do  wish  that  my  friends,  John  E.  Golwelly  (  Caldtcell^)  of  the 
firm  of  Edgilly  Mulford  &  Co,^  and.J^r.  L,  E.  Simom,  attorney  at  law,  both 
of  this  city,  shall  act  as  executors  to  carry  out  this  my  last  will  and  testament. 

I  would  will  my  body  to  a  respectful  burial.  My  soul  belongs  to  the  Supreme 
Being,  and  I  with  pleasure  submit  to  his  will. 

I  have  written  this  will  and  testament  in  a  state  of  sound  mind,  and  hope  no 
mortal  man  will  interfere  with  it.  

This  done  this  second  October,  1848.  ELIHU  CRESSWELL. 

RosT,  J.  The  appeal  in  relation  to  the  claim,  made  in  behalf  of  the  slares 
of  the  testator  in  this  case,  for  the  wages  earned  by  them  since  his  death,  has 
been  discontinued  and  the  claim  waived. 

There  is  no  error  ih  the  allowances  made  by  the  District  Judge  for  counsel 
fees  and  executors  commissions.  We  concur  in  his  opinion  that  there  was  no 
necessity  for  employing  two  counsel,  and  we  consider  the  compensation  allowed 
a  fair  remuneration  for  the  services  rendered. 

We  think  it  clearly  rc^mlts  from  the  will,  that  in  the  absence  of  his  universal 
legatee,  the  testator  intended  to  give  his  executor  the  seizin  of  all  his  property. 
It  is  cofttondod  that  he  forfeited  litB  commissions,  because  he  did  not  keep  the 
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funds  of  the  succession  in  Bank,  as  required  by  the  Act  of  1837.  He  was  dis- 
misBed  by  the  Court  on  that  ground — ^was  made  to  pay  20  per  cent  interest  on 
the  limds  of  the  succession  in  his  hands,  and  would  have  been  adjudged  to  pay 
apedai  damages,  if  any  had  been  proved.  The  statute  of  1887  is  highly  penal, 
and  there  is  no  warrant  of  law  for  increasing  the  penalties  it  imposes,  and  de- 
priTing  executors  of  their  commissions  under  it.  As,  however,  the  executor 
was  dismissed  through  his  own  fault,  before  the  succession  was  fully  adminis- 
tered, and  any  disposition  had  been  made  of  the  testator's  slaves,  the  District 
Judge  very  properly  refused  to  allow  the  commission  on  their  appraised  value. 
Whether  the  new  executor  will  be  entitled  to  receive  it,  in  case  the  slaves  are 
sent  oat  of  the  State,  if  the  heirs  object,  is  a  question  not  before  us. 

It  is  ordered,  that  the  judgment,  so  far  as  it  reduces  the  counsel  fees  paid  by 
the  executor  from  $2000  00  to  $1200  00  and  the  executors  commissions  from 
$1633  15  to  $785  65,  be  affirmed,  with  costs. 


SucxroBioii  OP 


Same  Casb  on  a  Re-hearino. 

ROfiTT,  J.  We  have  been  asked  to  change  the  judgment  rendered  in  this 
case  yesterday,  by  entering  a  decree  affirming  the  judgment  of  the  Dis- 
trict Court  generally.  In  doing  so  we  wish  to  observe,  that  the  decree  simply 
orderB  the  old  executor  to  account  to  the  new  one  for  the  wages  earned  by  the 
slaves  since  the  death  of  the  testator,  and  does  not  decide  to  whom  these  wages 
beloi^  and  that  the  affirmance  of  the  judgment  leaves  that  question  open. 

It  is  ordered,  that  the  judgment  rendered  in  this  case,  on  the  18th  instant, 
be  changed  so  as  to  read  as  follows : 

It  is  ordered,  that  the  judgment  of  the  District  Court  be  affirmed,  with 
costs. 


A  praidM  to  pay  nuj,  In  the  abwoce  of  any  contradictory  circamstances,  be  taken  ai  anfficient 
prima  fiuie  «Tidenoe  of  a  regular  preientment  and  notice. 

APPEAL  from  the  District  Court,  Seventh  District,  Sttrlimj,  J.  U.  B,  &  E. 
FhiUipR,  for  plaintiff.  Brewer  &  Collins,  for  defendant  Bailiff,  for  war- 
rantor. 

SuDELL,  J.  This  is  an  action  to  recover  of  the  testamentary  heirs  of  John 
C.  JiorriM  the  balance  due  on  a  bill  of  exchange,  drawn  by  C.  McDermott  on 
/.  H.  Lecerieh  A  Co.,  to  the  order  of  and  endorsed  by  J.  C.  Morris. 

There  was  judgment  for  the  plaintiff  in  the  Court  below,  and  the  defendant 
has  appealed. 

It  does  not  appear  whether  the  bill  was  or  was  not  duly  presented  at  matur- 
ity to  the  drawees.    But  it  is  proved  that  about  three  months  after  its  maturity, 

^  Oarmma  waa  called  in  warranty,  on  the  ground  that  he  had  guaranteed  the  payiaeat  of  tte 
make.   He  taotylfeiil,  aUfilM  ^^^  bfe  ivm  do  pvty  to  tbe  iMie  iiM  oa. 


8    123' 


John  H.   A.  Frost  v.  Georob   Harrison,   tutor.      Jos.    Carmena,    l^i^^  ^ 

Warrantor.* 
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PM^r  the  drawees,  being  then  partially  in  funds  of  the  drawer,  paid  the  plaintiff 
Hakrisok.  $348  94  on  account,  and  that  subsequently  Morris  made  a  settlement  of  his 
accounts  with  Frosty  and  promised  to  pay  the  balance.  If  it  were  shown  affir- 
matively that  there  had  been  lach^  on  the  part  of  the  holders  in  not  presenting 
the  bill  for  payment  to  the  drawees,  and  so  Morris  had  been  discharged,  his 
subsequent  promise,  made  in  ignorance  of  such  discharge,  nught  not  bind  him. 
But  without  any  proof  of  such  laches^  wc  are  permitted  to  infer  an  existing  ob- 
ligation to  pay,  moving  and  supporting  the  promise,  and  must  hold  the  defen- 
dant to  it  Or  to  state  the  legal  result  in  other  words,  a  promise  to  pay  may, 
in  the  absence  of  any  contradictory  circumstances,  be  taken  as  sufficient  prima 
facie  evidence  of  a  regular  presentment  and  notice.    See  7  Annual,  p.  — , 

We  think  the  Court  did  not  err  in  dismissing  the  call  in  warranty.  There 
was  no  privity  of  contract  between  Garmena  and  Morris. 

Judgment  affirmed,  with  costs. 

Re-hearing  refused. 


Richard  Clampitt  v.  A.  6.  Newport. 

Suit  on  a  promisaory  note  pAjable  to  Richard  ClampM,  administrator,  Ac.    Beld:    ClamfHtt 

might  sue  in  his  individual  name. 
An  attachment  suit  in  Mississippi,  where  nothing  is  shoira  tA  have  been  made,  is  no  bar  to  a  persona! 

action  here. 

APPEAL  from  the  District  Court,  Seventh  District,  Parish  of  East  Feliciana, 
Stirliny,  J.    Bowman  db  DeLee,  and  E,  T,  Merrieky  for  plaintiff.    Muse 
A  Hardee^  for  defendant  and  appellant 

SiroELL,  J.    The  plaintiff,  in  his  individual  name,  brought  suit  against  Kew- 
port  on  the  6th  January,  1861,  upon  an  instrument  of  the  following  tenor: 
$1120.  WooDviLLE,  January  6,  1844. 

Twelve  months  after  date  we,  or  either  of  us,  promise  to  pay  Richard 
Clampitty  administrator  de  bonis  non,  with  the  will  annexed,  of  Jacob  M^erry^ 
dec'd,  eleven  hundred  and  twenty  dollars,  for  value  received. 

A.  R  BROWN, 
A,  C.  NEWPORT, 
M.  0.  GAULDEN. 
The  defendant  excepted  to  the  right  of  Clampitt  to  sue  upon  this  instrument 
in  his  individual  name.    The  exception  was  disregarded  by  the  District  Judge. 
His  opmion  is  sustained  by  the  cases  of  Vrquhart  et  al  v.  Taylor^  6  Martin, 
202,  and  Oilman  v.  HorsUyy  6  New  Series,  662.    It  is  proper  to  add,  that  no 
set  off  is  proved  against  Clampitt^  either  individually  or  officially. 

Under  our  law  this  instrument,  not  being  negotiable  in  its  form,  is  subject  to 
the  prescription  of  ten  years. 

The  law  of  Mississippi  is  not  shown,  and,  therefore,  no  foundation  is  laid  for 
any  discussion  of  it 

The  defendant  pleaded  that  he  was  entitled  to  a  credit  for  an  amount  made 
by  plaintiff,  under  process  in  Mississippi.  He  has  not  averred  or  proved  any 
specific  amount  so  made. 
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Brawn  was  cited  in  warranty  as  the  i>rincipal  of  Ketcport^  in  thd  debt  in  Clampitt 
qaesdon.  He  did  not  deny  the  existence  of  the  relation  of  principal  and  sure-  Nbwkmt. 
ty.  He  relied  upon  an  exception  to  the  plaintiffs  right  to  sue,  which  we  have 
already  noticed.  He  also  contended  the  suit  could  not  be  maintained,  in  con- 
sequence of  the  attachment  proceeding  in  Mississippi..  There  is  no  evidence 
that  any  thing  was  made  in  that  suit,  and  the  mere  existence  of  such  proceed- 
ings in  th&t  State,  is  not,  in  our  opinion,  a  bar  to  a  personal  action  here  by  the 
idaintiff- against  Newport^  nor  a  defence  against  I^ewporVu  recourse  to  his 
principaL 

Judgment  aflQrmed,  with  costs. 


Nehemiah  Magee  V,  James  Duncan. 

Cue  remanded  beeanae  of  emparie  amendment  of  8heriff*i  retiini. 

APPEAL  from  the  District  Courts  Eighth  District,  Penn^  J.    HdUey,  for 
defendant  and  appellant 
Slidell,  J.    From  a  judgment  against  him  the  defendant  has  appealed,  and 
asaigns  various  errors  as  apparent  on  the  face  of  the  record. 

Two  of  the  assignments  require  no  other  notice  than  the  remark,  that  the 
^peal  comes  up  without  all  the  evidence,  and  they  fall  within  the  operation  of 
the  well  settled  rule,  that  nothing  which  may  have  been  cured  by  legal  evidence 
in  the  Court  below  can  be  assigned  as  error,  when  the  appeal  comes  up  without 
an  the  evidence. 

Bat  the  other  matter  of  error  assigned  is  more  serioua  The  judgment  in 
this  case  was  rendered  upon  de&ult  The  return  of  citation,  exhibited  by  the 
transcript,  is  defective.  The  judgment  by  default  was  taken  on  the  16th  Oc- 
tober, 1850,  and  was  confirmed  on  the  19th.  In  May,  1851,  the  defendant 
prayed  for  and  obtained  an  order  of  appeal,  returnable  in  February,  1852.  In 
February,  1852,  the  transcript  was  filed  and  the  appellant  seasonably  filed  his 
assignment  of  eirors,  upon  the  ground  of  the  insufficiency  of  the  return  of  ci- 
tation. In  February,  1853,  the  cause  having  been  continued,  the  plamtifif  filed 
a  sapplemental  transcript,  whereby  it  appears  that  in  November,  1852,  he  ob- 
tained ez  parte  leave  to  the  sheriff  to  amend  his  return,  and  accordingly  the 
sheriff  did  amend  his  return,  and  it  now  appears  as  a  return  filed  7th  October, 
1850. 

This  is  an  unusual  condition  of  the  record,  and  we  consider  it  uxyust  to  hold 
the  appellant  by  this  ex  parte  amendment  On  the  other  hand,  if  the  citation 
Ac,  were  really  served,  as  the  amended  return  states,  the  defendant,  it  seems, 
would  have  no  equitable  right  to  set  the  judgment  aside. 

We  will  save  the  rights  of  both  parties  by  remanding  the  case  with  in- 
structions. 

It  is,  therefore,  decreed,  that  the  costs  of  this  appeal  be  paid  by  the  plain- 
ti£E^  and  that  this  cause  be  remanded,  with  the  instructions  to  the  District  Judge, 
to  require  a  rule  to  be  taken  by  the  plaintiff  upon  the  defendant,  whether  the 
fitcts  stated  in  the  amended  return  are  true,  and  thereupon  to  set  aside  the 
judgment  of  19th  October,  1850,  or  maintain  the  same  as  the  truth  may  appear ; 
and  that,  until  said  rule  be  heard  and  finally  disposed  of^  no  further  execution 
«f  said  judgment  be  had. 
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*f    1«6 

40  to*»  B.  F.  JcHNsoN  V.  John  B.  Weld. 

8    126| 
,  ^    ^^  Plaintiff  claims  frum  defendant  a  sUve,  through  his  wife,  sole  heir  of  Frederic  ChrisUan.    Defendant 

111  1004  '^^  ^^  ^^^  through  Ms  wife,  n«iice  of  ChrLaUanr—to  whom,  he  alleges,  OhtHdian  donated  the  slave 

i   ~g~126  — and  he  pleads  res  Judicata,    In  Tennessee  one  Wheakm  had  the  slave  in  possession,  and  Wdd 

1113    652  the  present  defendant,  brought  an  action  of  replevin  for  the  slave.     Whsaton  had  hired  the  slaw 

g      |26|  '^'°  ChrUUan*9  executor.     Wiid  bonded  the  slave,  and  took  him  into  possession.    The  ezecntor 

120      ^2}  of  CkritUan  then  brought  an  action  of  replevin  against  Weld^  and  by  legal  process  obtained  pos- 

session of  the  slave,  and  returned  him  to  the  possession  of  WhMMton*  The  matter  at  issue  between 
the  parties  was,  whether  the  slave  had  been  given  by  ChritHan^  during  his  life,  to  HUcT «  wife. 
Held:  In  Tennessee  slaves  are  personal  property,  and  can  only  be  claimed  tnm  the  executor. 
The  proper  party  in  interest  in  Tennessee  was,  substantially,  the  party  litigant  in  relation  to  the  tttle 
of  the  slave — and  the  plaintiff  in  this  suit,  acquiring  title  through  him  ( the  executor),  ought  to  be 
bound  by  a  judgment  rendered  against  the  executor  as  owner.  Throughout  these  proceedings  Id 
Tennessee,  the  executor  was  a  privy  to  Wheaton^  he  being  a  mere  baillee  and  nominal  party.  This 
privity  in  estate  binds  the  party  by  the  Judgment  as  effectually  as  if  he  had  been  a  technical  party 
to  the  record. 
The  article  9M5  of  the  Code,  and  others  of  the  same  section,  must  not  be  considered  as  a  strict,  arW- 
trary  and  technical  enactment,  but  as  one  declaratory  of  the  conditions  of  the  rw  Judicata  as  a 
principle  of  jurisprudence. 
These  conditions  of  the  res  Judicata^  established  In  order  to  ensure  the  ends  of  justice,  have  been 
received  in  the  jurisprudence  of  the  civil  law  in  the  light  most  fkvorable  to  attain  them.  The  eflbct 
of  the  r«  Judteata  is,  consequently,  held  to  extend  to  the  suocessors  of  the  ayana  eautf,  the  as- 
signees of  the  parties  and  to  all  those  who  claim  through  them. 
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APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Elmore 
A  King,  for  pUdntaff,  cited  Code,  2265. 

Edmn^r,  for  defendant — cited  8  A.  86;  ibid,  172;  1  Starkie  on  Evidence, 
p.  208,  867;  1  Greenleaf,  §  622-3,  532-8,  686-6,  189,  180;  Bull,  N.  P,  282;  4 
Dall  120;  2  Doug.  517;  1  Doug.  66;  6  Rand.  865;  Vermont,  817;  4  Rawle, 
278 ;  1  How.  Miss,  53. 

EusTis,  C.  J.  The  plaintiff  sues  for  the  recovery  of  a  slave  named  John, 
who,  he  alleges,  belongs  to  him  in  right  of  his  wife,  by  virtue  of  his  marriage ; 
she  being  the  sole  heir  of  Frederic  Christian,  deceased,  to  whom  the  slave 
originally  belonged.  The  place  of  residence  and  marriage  of  the  parties  was  in 
the  State  of  Tennessee. 

The  defendant  claims  the  slave  in  the  right  of  his  wife,  to  whom,  it  is  alleged, 
the  slave  was  given  by  his  master,  Frederic  Christian,  in  his  life  time — she 
having  been  his  neice. 

The  Judge  of  the  Second  District  of  New  Orleans,  before  whom  the  case  was 
tried,  gave  judgment  for  the  plaintiff,  and  the  defendant  has  appealed. 

There  was  a  plea  of  res  judicata  filed  by  the  defendant,  which  was  over- 
ruled. The  facts  at  issue  had  already  been  passed  upon  by  a  jury  of  the  vicin- 
age, in  the  State  of  Tennessee,  who  found  in  favor  of  the  present  defendant, 
and  it  was  with  evident  hesitation  that  the  learned  Judge,  on  a  review  of  the 
case,  came  to  a  different  conclusion. 

No  question  is  raised  as  to  the  right  of  the  plaintiff  to  maintain  this  action. 
The  case  has  been  argued  on  the  right  of  property  of  the  parties  respectively, 
and  on  the  force  and  effect  of  the  judgment  pleaded. 

The  suit  in  which  the  judgment  was  rendered,  was  instituted  by  the  present 
defendant  in  the  Criminal  and  Commercial  Court  of  Memphis,  in  the  State  of 
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Tennessee,  in  May,  1847,  against  Sterling  M,  Wheaton^  who  had  the  slave  in  Jomiwii 
his  possesaon.  The  suit  was  an  action  of  replevin,  having  for  its  object  the  Wkld. 
restitation  of  the  slave  to  his  proper  owner.  The  jury  found  that  the  slave  was 
the  pTOjperty  of  the  plaintiff,  aud  judgment  was  rendered  accordingly  for  his 
recovery.  After  unsuccessful  motions  on  behalf  of  the  defendant,  Whsaton^  for 
a  new  trial  and  in  arrest  of  judgment,  an  appeal  was  taken  by  him  to  the  Su- 
preme Court  of  Tennessee,  which  rendered  judgment,  affirming  in  all  things 
that  of  the  Court  below. 

The  District  Judge  considered  that  the  parties  litigant  were  not  strictly  the 
same  in  both  suits,  and  that  the  plea  of  re9  judicata  was,  therefore,  not  avail- 
able to  the  defendant 

The  testimony  of  the  witnesses,  whose  testimony  was  taken  under  commis- 
sions, who  were  intimate  with  the  brothers  ChriMtian^  is,  in  some  respects,  sin- 
gularly conflicting.  From  the  respectability  of  the  witnesses,  we  are  induced 
to  believe  that  the  gift  of  this  slave  to  the  defendant's  wife,  when  a  child,  not- 
withstanding what  was  said  on  the  subject  and  the  impressions  created  thereby, 
was  not  of  that  definite  character  which  transferred  the  property  in  the  slave. 
That  sadi  was  the  belief  of  her  father,  whose  duty  it  was  to  protect  the  interest 
of  his  child,  as  well  as  to  restore  the  slave  if  only  confided  to  him  by  his  bro- 
ther, we  think  is  shown  by  the  fact  of  the  slave  having  been  placed  by  him  on 
the  inventory  of  his  brother's  estate.  The  whole  possession,  of  which  the  de- 
fendant seeks  to  have  the  benefit,  was  in  the  father,  who  has,  by  this  fact,  re- 
corded his  conviction  of  its  origin  and  character. 

We  are,  therefore,  under  the  necessity  of  examining  the  defence  resting  on 
the  verdict  and  judgment,  which  the  defendant  has  pleaded. 

We  assume  the  law  of  the  State  of  Tennessee,  on  this  subject,  to  be  that  a 
venfict  and  judgment  on  any  matter  distinctly  put  in  issue  before  a  Court  of 
competent  jurisdiction  is  conclusive  thereof,  between  the  parties  and  their 
privie& 

The  defendant  was  the  plaintiff  who  recovered  judgment,  and  Sterling  M, 
Wheatdm  was  the  defendant  Wheaion  was  a  nominal  party  to  the  record.  He 
had  hired  the  slave  from  Maitketts,  who  was  the  executor  of  Frederic  Chrit* 
tian^  On  the  institution  of  the  action  of  replevin^  the  slave  was  taken  from  the 
possession  of  Wkeaton  and  delivered  to  the  plaintiff,  Weld^  on  his  bond.  This 
took  place  on  the  3d  May,  1847.  Two  days  after,  the  executor  of  Fredr 
eric  Christian  instituted  his  action  of  repletin  against  Weld^  and  the  slave 
was  taken,  by  legal  progress,  from  the  possession  of  Weld  and  delivered  to  the 
executor,  who  returned  him  to  the  possession  of  Whcatim. 

Skves  being  personal  property  in  Tennessee,  it  is  plain  that  at  this  time  the 
title  of  the  slave  was  in  the  executor,  who  had  the  same  property  in  the  slave 
which  the  testator  had.  Accordingly  we  find  the  matter  in  issue  between  the 
parties  was,  and  it  was  so  submitted  to  the  jury,  whether  Frederic  Christian, 
in  his  life  time,  had  given  the  slave  to  the  wife  of  the  plaintiff.  Weld,  who  is  the 
present  defendant  This  is  the  matter  in  controversy  in  this  suit  It  is  true 
the  parties  to  the  record  were  not  the  same.  But  the  parties  in  interest  were 
the  executor  and  the  present  defendant,  and  the  present  plaintiff  claims  title 
through  the  defendant  in  that  suit 

Mr.  Matthewe,  the  executor,  was  examined  as  a  witness  on  the  trial  in  the 
Coort  betow. 
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Jonmcn  It  appears  there  wore  two  trials  of  this  cause  in  the  Courts  of  Tennessee. 

Weld.  The  judgment  on  the  first  was  reversed  by  the  Supreme  Court.  Subsequent  to 
the  first  trial,  the  present  plaintiff,  Johnson^  had  married  the  daughter  and  only 
heir  of  Frederic  Christian.  On  the  second  trial  he  was  present,  but  took  no 
part  in  the  business  of  the  trial.  lie  signed  the  appeal  bond  of  Wh^eatan,  and 
judgment  was  rendered  against  him  on  the  appeal,  as  surety  for  its  prosecution. 
All  the  witnesses  were  summoned  by  the  witness*  direction,  and,  we  infer  from 
his  testimony  and  his  presence  at  the  trial,  that  he  controlled  the  management 
of  the  cause. 

The  executor  at  this  time  having  the  administration  of  Che  estate,  as  we  un- 
derstand the  decisions  of  the  Couits  of  Tennessee,  the  present  plaintifi^,  in  the 
right  of  his  wife,  could  only  claim  this  slave  from  the  executor,  upon  whom  the 
law  casts  the  personal  estate.  It  is  held  by  the  Supreme  Court  of  that  State, 
that  distributees  cannot  recover  their  distributive  portions  without  an  adminis- 
tration on  the  estate  of  their  intestate,  and  a  person  in  possession  of  an  intes- 
tate's personal  property  can  hold  it  against  any  person  but  a  creditor  and  an 
administrator.  Thurman  v.  Sh^lt&n,  10th  Yerger's  Reports,  883  ;  2  Blackstone's 
Com.  496  and  511. 

Thus  the  proper  party  in  interest  was  substantially  the  party  litigant  in  rela- 
tion to  the  title  of  the  slave,  and  the  plaintiff  in  this  suit  acquiring  his  title 
through  him,  ought  to  be  bound  by  a  judgment  rendered  against  him  as  owner. 
.We  consider  the  executor,  throughout  these  proceedings  in  the  Courts  of 
Tennessee,  as  a  privy  to  Wheaton^  he  being  a  mere  bailee  and  nominal  party- 
only.  This  privity  in  estate  binds  the  party  by  the  judgment  as  effectually  as 
if  he  had  been  a  technical  party  to  the  record. 

The  suit  in  repletin^  in  which  the  executor  was  the  plaintiff,  does  not  appear 
to  have  been  tried,  no  ulterior  proceedings  having  been  had  in  it 

Such  is  the  result  of  an  examination  of  this  question,  according  to  the  laws 
of  Tennessee,  where  all  the  parties  resided  and  the  slave  in  dispute  lived. 

The  article  2265,  of  our  Code,  is  a  literal  copy  of  the  article  1351  of  the  Code 
Napoleon.  This  article,  and  the  others  of  the  same  section,  must  not  be  con- 
sidered as  a  strict,  arbitrary  and  technical  enactment,  but  as  one  declaratory  of 
the  conditions  of  the  res  judicata  as  a  principle  of  jurisprudence.  The  same  pro- 
vision existed  in  the  laws  of  the  Partidas,  and  prevails,  under  the  Civil  law,  as  a 
'  conservative  element  in  the  administration  of  justice.  In  a  restricted  sense  it 
would  be  inoperative  and  tend  rather  to  stir  up  than  to  terminate  litigation. 
These  conditions  are  ead^m  res  eadom  causa  and  eadem  conditio  personarum.  < 
The  demand  must  be  between  the  same  parties.  The  article  does  not  say  that 
the  parties  to  the  record  must  be  the  same,  and  it  becomes  a  question  of  juris- 
prudence as  to  what  constitutes  the  interest  which  is  considered  as  identifying 
parties  in  one  suit  with  those  in  another.  We  know  that  nothing  is  more  com- 
mon in  mercantile  business  than  to  test  legal  questions,  of  debt  and  property,  in 
the  names  of  other  parties  than  those  really  interested.  The  factor  who  deals 
in  his  own  name  with  the  property  of  his  principal — the  consignee,  whose  ac- 
tion against  the  carrier  is  of  every  day  occurrence — ^the  merchant,  who  insures 
in  his  own  name  the  shipment  in  which,  perhaps,  he  has  not  the  slightest 
interest,  but  which  has  been  put  entirely  under  his  control — all  these  parties 
iilstitute  and  defend  suits  for  their  principals  relating  to  the  business  under  their 
charge.  It  cannot  be  supposed  for  a  moment  that  their  principals,  whe-submit 
to  have  their  rights  tested  in  this  form,  are  not  bound  by  the  adjudications  which 
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they  tboinselTeg,  lihroiigh  their  agents,  have  provoked    As  a  matter  of  law,  the 

bare  statement  of  tlie  proposiCIon  refutes  itself^  and  as  a  matter  of  common        Wild. 

JQstiee,  it  is  reToiting  to  our  moral  sense. 

These  cooditioDS  of  the  rei  judieatOy  established  in  order  to  ensure  the  ends 
of  justice,  have  been  viewed,  in  the  jurisprudence  of  the  Civil  Law,  in  the  light 
moat  &vorable  to  attain  it  The  effect  of  the  re$  judicata  is  consequently  held 
to  extend  to  the  successors  of  the  ayans  cattse^  the  assignees  of  the  parties,  and  to 
aQ  thooe  who  claim  through  them.  In  questions  relating  to  the  status  of  per- 
sons, to  servitudes  and  indivisible  rights,  the  law,  from  necessity,  has  created 
vLcepliaos  to  tiie  general  rule,  where  the  suit  has  been  publicly  tried  and  the 
judgment  is  without  coUusion. 

ToulUer^  in  speaking  of  the  principle  that  the  possessor  is  presumed  to  be  the 
owner,  says : 

"  It  results  firom  this  principle  that  judgments,  rendered  without  collusion, 
against  the  apparent  owner,  relating  to  the  thing  of  which  he  is  possessed,  ac- 
quire the  force  of  re9  judicata  against  the  true  owner  when  he  is  restored  to 
his  rights,  as  also  the  judgments  in  favor  of  the  possessor,  relating  to  the  thing, 
inure  to  his  benefit  It  cannot  be  said  that  a  judgment  of  this  kind  is  res  inter 
alios  acta.  It  is  always  the  same  moral  person,  which  passes  from  one  individ- 
ual to  another,  as  is  the  case  with  all  those  succeeding  under  a  particular  titie. 
The  true  owner  must  take  the  consequence  of  letting  his  rights  remain  in  the 
name — sur  la  tetc — of  another  person,  who  is  clothed  with  the  apparent  owner- 
rfiip.''    TouUier,  vol.  7,  28. 

It  is  sufficiently  evident,  says  the  same  author,  that  the  authority  of  resjudi- 
eaia  takes  effect  for  and  against  those  who,  without  being  personally  parties  to 
the  judgment,  are  represented  by  a  mandatory,  or  attorney  in  &ct,  by  their 
tutors,  curators,  &c  In  all  these  cases  there  is  a  moral  identity  of  the  parties. 
Vol  10,  198. 

There  may  be  a  physical  difference  of  parties  to  suits,  but  at  the  same  time  a 
legal  identity.  I^  without  figuring  as  a  party  to  the  record,  I  am  represented 
by  a  party  to  it,  the  law  considers  both  as  one  person,  and  the  judgment  ren- 
dered is  obligatory  on  both.  KarcadS  on  Article  1851,  vol.  5,  p.  190,  191.  See 
dso  Pothier,  Ohligatioru^  900;  also  Zacharise,  voL  5,  p.  767. 

The  Court  of  Cassation  has  always  determined  cases  in  which  the  plea  of  re$ 
jfidieata  has  arisen,  in  the  sense  of  these  authors.  Indeed,  any  other  doctrine 
would  render  litigation  intennioable. 

If  then  the  executor  was  the  proper  party  in  interest  in  this  suit,  the  circum- 
stance of  its  having  been  conducted  in  the  name  of  his  baillee,  Wheaton^  would 
not  prevent  the  judgment  from  having  the  effect  of  res  judicata  as  to  his  rights. 
The  {daintifl^  claiming  through  him,  has  no  greater  right  than  he  had. 

Bj  an  agreement  of  counsel,  the  plea  of  res  judicata  was  tried  under  the 
general  issue,  and  the  District  Judge  decided  thereon  as  we  have  stated. 

If  this  verdict  and  judgment  of  the  Court  of  Tennessee  bound  the  parties 
there,  it  oug^t  to  be  obligatory  on  them  everywhere. 

I  have  always  understood  it  to  be  clear  law,  says  Lord  Kenyan^  in  the  case 
of  Offden  S  Folliotj  that  all  judicial  acts  done  In  one  country  over  the  property 
of  the  subjects  within  their  jurisdiction,  are  conclusive  on  the  property  of  the 
parties  in  another  country.    8  Bumford  A  East,  407. 

Whether  the  laws  of  Tennessee,  or  those  of  Lomsiana,  are  considered  as 

17 


130  SUPREME  COURT  OP  LOUISUNA, 

JoBNaM       regulating  the  rights  of  the  parties  to  this  suit,  the  case  is  with  the  defendant, 
Wblo.        and  judgment  must  be  rendered  accordingly. 

It  is,  therefore,  considered  by  the  Court,  that  the  judgment  of  the  District 

Court  be  reversed,  and  judgment  be  rendered  for  the  defendant,  with  costs  in 

both  Courts* 


8t  1801 

51  aaci 
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Nathan  Oilbkrt  v.  J.  H.  Palmrr. 

Where  the  declaratioDB  of  the  defendant  concerning  the  plaintiff  appear  to  hare  been  nttered  with- 
ont  malice,  and  under  circnmstancei  firom  which  no  malice  li  in  law  implied,  they  carry  with  them 
no  pecuniary  reepontibility. 

APPEAL  from  the  First  District  Court  of  New  Orieans,  Laru^^  J.  BoT^ford 
S  Finney^  for  plaintiff.    Benjamin  &  Micou^  for  defendant  and  appellant. 

EusTis,  C.  J.  This  is  an  action  for  damages  for  slanderous  words,  uttered 
by  the  defendant,  concerning  the  plaintiff.  The  District  Judge  gave  judgment 
for  the  sum  of  three  hundred  dollars  against  the  defendant.  The  defendant  has 
appealed.    The  plaintiff  has  asked  for  an  increase  of  damages  on  the  appeaL 

The  District  Judge  thought  the  injury  done  to  the  plaintiff,  by  the  chai^ges 
of  the  defendant,  was  but  trifling ;  but  thought  they  were  made  for  the  sole 
purpose  of  injuring  him. 

Wo  have  not  been  able  to  concur  with  the  District  Judge  in  this  latter  con- 
clusion. The  declarations  of  the  defendant,  concerning  the  plaintiff,  appear  to 
have  been  uttered  without  malice,  and  under  circumstances  from  which  no  ma- 
lice is  in  law  implied,  or  which  carry  with  them  any  pecuniary  responsibility  to 
the  plaintiff. 

(The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgmeut 
rendered  for  the  defendant,  with  costs  in  both  Courts. 


8  IBO 
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Orin  Bbbbb,  adm.,  v.  James  McNicill  and  another. 

When  a  party  saes  npon  a  note  that  has  been  destroyed,  it  ii  not  neeeuary  to  allege  or  proTe  tiiat 
the  destruction  was  advertised. 

APPEAL  from  the  District  Court,  Tenth  District,  PerhinM^  jr.,  J.  Bonner 
&  BretDy  for  plaintiff  and  appellant 
Slidell,  J.  The  plaintiff  alleges  that  the  defendants  made  three  notes  in 
favor  of  Boan^  of  whose  estate  he  is  administrator ;  that  they  were  inventoried 
as  the  property  of  the  estate,  and  came  into  his  possession  as  administrator ; 
but  that  afterwards  his  dwelling  house  was  burned,  and  the  notes,  with  all  the 
petitioner's  papers,  were  destroyed  in  the  conflagration.  He  asks  judgment  for 
their  amount 
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At  the  trial,  the  pUintiJOT  ofilircd  evidence  to  prove  that  the  notes  had  been 
des^ojed  hy  fire  after  they  came  into  his  possession,  as  administrator,  to  the  HcNsill. 
admission  of  which  evidence  the  defendants  objected,  on  the  ground  that  the 
plaintiff  had  not  alleged  nor  proved  that  the  destruction  of  the  notes  had  been 
advertised ;  which  objection  was  sustained  by  the  GouH,  and  a  bill  of  excep- 
tkuB  was  taken.  There  was  a  jifdgment  for  the  defendant  as  in  case  of  non- 
sait,  and  the  plaintiff  has  appealed. 

We  think  the  District  Judge  erred.  The  error  seems  to  have  arisen  from  a 
misapplication  of  an  Article  of  the  Code. 

In  article  2258  it  is  said :  **  When  an  instrument  in  writing,  containing  obli- 
gations which  the  party  wishes  to  enforce,  has  been  lost  or  destroyed,  by  acci- 
dent or  force,  evidence  may  be  given  of  its  contents,  provided  the  party  show 
the  loss,  etUier  by  direct  testimony,  or  by  such  circumstances,  supported  by  the 
oath  of  the  party,  as  render  the  loss  probable ;  and  in  this  case  the  Judge  may* 
if  required,  order  reasonable  security  to  be  given  to  indemnify  the  party  against 
the  appearance  of  the  instrument,  in  case  circumstances  render  it  necessary.'* 
The  next  Article  provides  that,  "in  every  case,  where  a  lost  instrument  is  made 
the  foundation  of  a  suit  or  defence,  it  must  appear  that  the  loss  has  been  adver- 
tised, within  a  reasonable  time,  in  a  public  paper,  and  proper  means  taken  to 
recover  the  possession  of  the  instrument." 

The  first  Article  expressly  embraces  instruments  destroyed,  as  well  as  those 
loi^  In  both  cases  it  was  equally  necessary  that  their  contents  should  be 
proved  and  their  absence  accounted  for,  and  it  was  equally  expedient,  in  each 
case,  to  provide  a  rule  of  evidence.  But  where  a  parity  of  expedience  and  ne- 
cessity does  not  exist,  the  Code  does  not  associate  them.  Where  an  instrument 
is  alleged  to  have  been  lost,  the  Code  requires  satisfactory  proof  that  due  dili- 
gence has  been  used  to  find  it  One  of  the  means  of  finding  it  is  to  inform  the 
pabfic  of  its  loss,  and  who  is  the  owner,  so  that  any  one  into  whose  possession 
it  has  chanced  to  come  may  restore  it,  or  any  one  who  has  information  tending 
to  facilitate  its  discovery,  may  communicate  it  Again,  there  is  the  further  mo- 
tive of  patting  tiie  community  on  their  guard,  especially  in  the  case  of  commer- 
cial paper.  These  reasons  do  not  apply  to  a  destroyed  writing,  and  it  is  not 
easy  to  imagine  how  any  good  could  come  of  advertising  its  destruction.  The 
Axtide  2259  speaks  only  of  lost  instruments  in  express  terms ;  and  there  is  no 
reason  of  analogy  for  enlarging  its  appUcation. 

When  the  Code  of  1825  was  framed  by  the  jurisconsults  commissioned  for 
that  purpose,  they  contemplated  the  preparation  of  a  complete  system  of  evi- 
dttice,  as  a  separate  part  of  the  great  legislative  work  which  had  been  under- 
taken by  the  State.  They  reported  only  such  amendments,  on  the  subject  of 
evidence,  as  they  thought  immecJOately  called  for,  leaving  its  rules,  in  other  re- 
spects, to  be  meanwhile  controlled  by  the  sound  discretion  of  the  Courts.  See 
Amendments  to  the  Civil  Code,  titie  8,  p.  58. 

Judgment  reversed  and  6ause  remanded  for  new  trial,  defendant  to  pay  costs 
of  appeal 
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'    8    1H9 
46  1088 


B.  Haynks,  Liquidator,  &o.  v.  8,  B.  Ebnt. 

The  Stockholdera  of  the  Clinton  and  Port  Ilodson  Railroad  Oompany  are,  in  no  legal  lenae,  joint 

debtors  of  the  Corporation.    Tlie  obllgattouBof  each  are  seyeral,  and  entirely  unconnected   with 

tboie  of  the  other  ■tockholden. 
A  stockholder  in  the  Clinton  and  Port  Hodion  Railroad  Company,  who  holds  the  bonds  and  ooapons 

belonging  to  the  series  for  which  his  mortgage  is  pledged,  may  plead  the  same  in  compensaUon 

of  his  stock  subscription. 

APPEAL  from  the  District  CJourt,  Seventh  District,  Parish  of  East  Feliciana, 
Stirling,  J.  Ellis  &  Merrick,  for  plainti£  Bovmuin  A  DeLee,  for  de- 
fendant and  appellant. 

RosT,  J.  The  Gas  Light  and  Banking  Company  discounted  two  hundred  and 
fifty  bonds  of  $1000  each,  issued  by  the  Clinton  and  Port  Hudson  Railroad 
Company,  and  received  in  pledge,  as  security,  the  mortgages  given  by  the  stock- 
holders of  the  Company  to  secure  the  amounts  of  their  subscription  of  stock. 

The  Gh&sBank  <^sposed  of  some  of  those  bonds,  and  is  still  the  owner  of  two 
hundred  and  twelve  of  them,  a  large  part  of  which  is  overdue. 

In  conformity  with  the  opinion  and  decree  of  this  Court,  in  the  case  of  the 
Nev)  Orleans  Gaa  Light  Company  v.  Bennett,  6  Ann*!,  456,  that  the  equities 
of  the  creditors  of  the  Company  must  be  worked  out  through  the  corporate 
officers,  the  Gas  Bank  instituted  proceedings  against  the  plaintiff  to  compel 
him,  as  liquidator  of  the  Company,  to  make  a  call  upon  the  stockholders  for  a 
sufiSdent  amount  to  pay  the  matured  bonds  for  which  the  stock  is  primarily 
liable,  and  the  interest  on  said  bonds.  There  was  judgment  for  the  plaintiff  in 
that  suit,  and,  in  execution  of  it,  a  call  of  three-fifths  of  the  amount  of  the  sub- 
scription has  been  made.  This  action  is  brought  to  enforce  against  the  defen- 
dant the  contribution,  due  by  him,  upon  fifty-one  shares  of  stock. 

The  defendant  excepted  to  the  petition,  on  the  ground  that  his  obligation  to 
the  Company  was  joint,  and  no  action  could  be  maintained  against  him  unless 
ail  the  stockholders  were  made  parties  to  the  suit 

There  is  nothing  in  this  exception,  and  it  was  properly  over-ruled.  The  de- 
fendant stands  as  any  other  partner  in  a  joint  stock  Company,  and  is  bound  to 
pay,  when  regularly  called  upon,  the  share  of  the  capital  which  he  agreed  to 
furnish.  He  is,  in  no  legal  sense,  a  joint  debtor  of  the  corporation.  His  obli- 
gation, on  the  contrary,  is  several  and  entirely  unconnected  with  those  of  the 
other  stockholders.  He  owes  the  amount  of  his  subscription,  whether  they  pay 
or  not,  and  nothing  beyond  that  amount  can  be  claimed  of  him  under  any  cir- 
cumstances. 

On  the  merits,  neither  the  indebtedness  of  the  Corporation,  nor  the  necessity 
of  the  call  to  meet  it,  are  denied.  The  only  defence  set  up  is,  that  the  defen- 
dant is  the  holder  of  bonds  and  coupons  of  interest,  for  which  his  mortgage  is 
pledged,  exceeding  the  entire  amount  of  his  subscription,  and  that  he  has  thus 
extinguished  his  liability  to  the  Company.  He  further  avers,  that  although  he 
did  not  believe  it  necessary,  for  the  purpose  of  avoiding  litfgation,  he  made  to 
the  plaintiff  a  tender,  under  protest,  of  the  bonds  and  coupons  of  interest,  which 
he  holds,  together  with  ten  per  cent,  in  current  money  of  the  United  States,  in 
satisfaction  of  his  liability  to  the  Company;  which  tender  the  plaintiff  refused. 
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The  prayer  of  the  answer  is,  that  the  plaintiff  *8  demand  be  rejected ;  that  he       Hatvbb 
be  cM^dered  to  reoeiTe  and  cancel  the  bonds  and  coupons,  tendered  him,  as  the        Kbrt. 
defendants  proportion  of  liability  on  said  bonds ;  that  the  mortgage  consented 
bj  the  defendant  to  the  Company,  be  cancelled,  and  that  he  may  have  judg- 
ment in  reoouTention  for  so  much  as  may  be  due  him  on  the  bonds  and  coupons 
of  interest,  over  and  above  his  liability  as  a  stockholder. 

There  was  judgment  for  the  defendant,  that  he  be  discharged  from  all  obli- 
gaticm  on  account  of  his  subscription  for  stock,  and  the  Court  considering  that 
the  mortgage,  consented  by  him,  had  been  extinguished  by  compensation,  or- 
dered it  to  be  cancelled. 

The  bonds  and  coupons  of  interest,  tendered  by  the  defendant,  are  over  due, 
and,  it  is  conceded,  that  they  belong  to  the  series  secured  by  the  stock  mort- 
gage of  the  defendant  From  the  plaintiff's  allegation,  that  the  three-fifths  for 
wfaii^  he  has  made  a  call,  are  necessary  to  meet  the  matured  bonds  of  that 
series,  and  the  interest  due  on  them,  we  infer  that  the  amount  called  in  will  be 
sofBcient  for  that  purpose.  The  defendant  then  stands  as  a  preferred  creditor 
of  the  Company  for  the  very  amount  he  is  called  upon  to  pay.  The  claim  of 
the  Company  against  him  has  been  liquidated  and  made  demandable  by  the 
et&  which  the  plaintiff  has  made.  The  claim  of  the  defendant  against  the 
Company  is  equally  liquidated  and  demandable,  and  there  was  a  sufficiency  of 
assets  to  meet  the  matured  liabilities,  for  which  the  stock  mortgage  of  the  de- 
fendant stands  pledged.  Under  that  state  of  facts,  we  think  that,  so  far  as  the 
amount  called  in  is  involved,  the  District  Judge  correctly  held  the  plaintiff's 
demand  to  have  been  extinguished  by  compensation. 

As,  however,  the  bonds  and  coupons  of  interest,  held  by  tlie  defendant,  are 
not  in  the  record,  and  we  are  unable  to  identify  them  in  the  decree,  we  will  give 
judgment  for  the  plaintiff,  to  be  satisfied  by  the  delivery  to  him  of  an  equal 
amount  of  the  bonds  and  coupons,  tendered  by  the  defendant 

The  cUum  of  the  defendant,  in  reconvention,  cannot  be  acted  upon  at  this 
His  ri^ts  will  depend  upon  the  situation  of  the  Company  when  the  last 
I  of  the  preferred  bonds  matures,  and  the  remainder  of  the  subscription  is 
called  in. 

It  is  ordered  that  the  judgment  be  reversed 

It  is  further  ordered,  that  the  plaintiff  recover  of  the  defendant  the  sum  of 
three  thousand  and  mxty  dollars,  payable  with  an  equal  amount  of  the  bonds 
and  coupons  of  interest  due  by  the  Clinton  and  Port  Hudson  Raifaroad  Company 
and  tendered  to  the  plaintiff. 

It  is  further  ordered,  that  the  reconventional  demand  of  the  defendant  be  dis- 
mioBcd,  without  prejudice,  and  that  he  pay  the  costs  of  this  appeal  and  of  the 
Diitriet  Court 


TWIBILL  &  EdWAVDS    V.   J.    &   H.    PfiBKINS. 

b  aa  actioD  far  the  price  of  a  tbing  sold,  it  ii  no  defence  that  the  buyer  lacked  the  sUU  to  die- 
eovo'  an  mppmnni  defect. 

APPEAL  firom  the  District  Court,  Seventh  District,  Parish  of  West  Feliciana, 
J&irUng^  J.    Breioer  db  CoUiru,  for  plaintiffs  and  appellants.   U.  B.  &  E. 
FkOUpiy  for  defendants. 


Pkbkixb. 
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Twmu.  k  RosT,  J.    ( Slidelly  J.,  dissenting.)    The  defendants,  being  sued  upon  a  ba- 

lance due  upon  their  promissory  notes,  have  pleaded  the  general  issue,  and  a 
partial  failure  of  consideration.  They  allege  that  a  portion  of  the  consideration 
of  said  notes  was  a  quantity  of  sugar  moulds,  purchased  by  them  of  the  plain- 
tifis,  and  that  said  moulds  wholly  failed  to  answer  the  purpose  for  which  they 
were  intended,  and  were  worth  one  dollar  per  mould  less  than  the  price 
charged. 

The  District  Judge  was  of  opinion,  that  there  was  a  partial  fitilure  of  consid- 
eration, and  the  plaintiffs  have  appealed  from  the  judgment  reducing  their 
claim  by  reason  thereof. 

The  only  serious  objection  made  to  the  moulds,  is  the  thinness  of  the  iron 
used  This  was  an  apparent  defect,  which,  the  plaintifib'  own  witness  states,  a 
person,  accustomed  to  using  moulds,  would  discover  without  having  to  use  them ; 
he  would  tell  by  handling  them,  and  could  tell  the  moment  he  put  his  hand  on 
theuL  Another  of  the  plaintiffs^  witnesses  says,  that  they  could  be  distinguished 
from  the  other  moulds,  in  the  refinery,  by  any  person. 

In  connection  with  this  evidence  it  is  shown,  that  the  moulds  were  shipped  to 
the  defendants  in  lots,  as  they  were  made,  during  a  period  of  several  months. 
And  that,  after  receiving  the  first  shipment,  the  defendants  instructed  the  plain- 
tiffs to  increase  the  largest  size,  but  did  not  require  of  them  to  use  heavier 
material — ^that  while  they  were  receiving  those  moulds,  and  subsequently,  they 
made  with  the  plaintiffs  several  settlements,  in  which  they  gave  their  notes  in 
payment  of  the  moulds,  at  the  prices  agreed  upon,  without  making  any  objec- 
tion or  reservation.  It  has  been  urged  in  their  behalf,  that  they  were  but  little 
acquainted  with  the  use  of  sugar  moulds  at  the  time,  and,  consequently  that 
the  defects  were  not  apparent  to  them,  though  they  might  have  been  to  other 
persons. 

It  being  shown  that  the  defect  complained  o^  if  it  really  existed,  which  is 
doubtful,  was  apparent,  the  want  of  ordinary  skill  of  the  defendants  cannot 
avail  them.  Even  when  the  buyer  does  not  know,  or  cannot  see,  an  apparent 
defect,  he  is  not  entitled  to  a  rescision  of  the  sale ;  because,  if  he  is  disabled,  or 
has  not  sufficient  skill  himself,  he  must  cause  an  examination  to  be  made  by  a 
competent  person  before  purchasing.  Pothier,  Contrat  de  la  Vmte,  Section 
208. 

In  conformity  with  this  theory,  it  has  been  held  by  the  Royal  Court  of  Paris, 
that  a  purchaser  of  pictures  cannot  claim  the  nullity  of  the  sale,  because  the 
pictures  are  not  by  the  painter  whose  name  they  bear.  Traplang^  who  quotes 
the  case  with  approbation,  says,  that  the  quality,  which  the  reputation  and 
talent  of  the  painter  gives  to  the  picture,  is  not  a  concealed  defect  Connois- 
seurs can  discover  it  and  distinguish  the  manner  of  each  painter.  They  have 
positive  data  by  which  to  classify  the  different  schools,  and  the  purchaser,  by 
surrounding  himself  with  their  lights,  might  have  avoided  the  error  into  which 
he  fell,  as  to  the  merit  of  the  thing  purchased.  Troplong,  De  la  Vente^  No. 
565. 

The  defendants,  carrying  on  a  sugar  refinery,  are  liable  in  solido  as  conmier- 
cial  partners. 

It  is  ordered,  that  the  judgment,  in  this  case,  be  reversed,  and  proceeding 
to  give  such  a  judgment  as  the  Court  below  should  have  rendered,  it  is  ordered, 
that  the  plaintifis  recover  of  the  said  defendants,  in  BolidOy  the  sum  of  three 
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thousand,  five  hundred  and  fifty-one  dollars  and  seyenty-nine  cents,  with  in- 
terest, at  the  rate  of  fire  per  cent  per  annum,  from  the  28th  day  of  October, 
1851,  on  the  sum  of  twenty  eight  hundred  and  eight  dollars  and  seventy-one 
cents — and  firom  the  26th  day  of  November,  1851,  on  the  remaining  sum  of 
seven  hundred  and  forty  three  dollars  and  three  cents. 

It  IS  furth^  ordered,  that  the  plaintiff  recover  three  dollars,  costs  of  pro- 
test, and  that  the  defendants  pay  costs,  in  both  Courts. 
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twtbill  a 
Edwaios 


Pbrkdca. 


John  Lissac   v,   Leopold  Klaphak. 

UzMler  the  18th  Section  of  the  Act  **  to  amend  the  aeyeral  Acta  enacted  to  organise  the  Coorta  of 
fhia  State,  and  for  other  porposee,**  approved  January  28,  ISlT^the  DiBtrict  Judge  of  the  parish 
of  St  Tammany  has  ponrer  to  appoint  a  BherUT  in  defkult  of  any  officer  of  the  pariah  anthoriaed  to 
ttm  legal  pfoceaa. 

APPEAL  from  the  District  Court,  Eighth  District^  Baylies^  J.  ffaltey^  for 
plainti£    Jone9^  for  defendant  and  appellant 

Slibell,  J.  The  defendant  is  sued  upon  a  promissory  note  made  and  endorsed 
by  himself,  and  due  26th  January,  1848. 

The  plem  of  prescription  was  properly  disregarded.  Suit  was  brought  by  a 
ibnner  bolder,  Behrman,  in  January,  1848,  before  the  note  fell  due,  and  there 
was  also  a  provisional  seizure  of  goods,  the  price  of  which  was  the  considera- 
tion  of  the  note.  In  May,  1848,  the  action  was  dismissed  upon  the  ground  that 
it  was  prematurely  brought,  and  on  the  26th  January,  1848,  a  citation  in  the 
present  action,  was  served  personally  upon  Khpman,  The  return  is  signed  by 
^A.  8.  Ibtter^  Sheriff  pro  tempore^  The  first  appearance  of  the  defendant  in 
the  cause  was  in  October  following. 

It  is  said  the  service  of  citation  by  Foster  was  a  nullity,  and  did  not  interrupt 
prescription.  We  think  otherwise.  His  written  appointment  is  in  evidence. 
It  is  signed  by  the  District  Judge  of  the  District  wherein  the  suit  was  brought, 
bears  date  24th  January,  1848,  and  recites  "  that  there  was,  at  the  time,  an  inr 
terreffnwn  in  the  office  of  Sheriff  and  that  the  coroner  of  said  parish  is  absent, 
consequently  there  is  no  officer  in  the  parish  authorized  to  execute  the  legal 
process,^  &c.  It  declares  the  appointment  to  be  made  under  the  authority  of 
the  18th  Section  of  an  Act  entitled  **  an  Act  to  amend  the  several  Acts  enacted 
to  organize  the  Courts  of  the  State,  and  for  other  purposes,  approved  January 
28, 1817.*'  The  section  is  broad  enough  to  cover  the  power  exercised.  It  is  not 
suggested  by  counsel,  nor  are  we  aware  that  this  provision,  in  itself  so  obvious- 
ly salutary  and  necessary  to  prevent  a  failure  of  justice,  bas  been  repealed.  He 
was  sworn  into  office,  before  the  same  Judge,  on  the  day  of  his  appointment 
It  does  not  appear  that  he  had  executed  an  official  bond  before  he  served  the 
cttatton.  But  this  omission  does  not,  in  our  opinion,  affect  the  validity  of  the 
service  for  the  purposes  of  the  present  question. 

On  the  subject  of  the  reconventional  demand  for  damages  for  an  allied  ille- 
gal seizure  and  malicious  prosecution,  without  noticing  other  points,  it  is  suffi- 
cient to  say,  that  it  was  considered  by  a  jury  of  the  vicinage ;  and  a  perusal  of 
the  eridence  has  not  satisfied  us  that  injustice  was  done  by  their  verdict 

Judgment  affirmed,  with  costs. 
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D.  &  A.  Wesson  v.  Garhison  &  Fuqua. 

1(M    140         ^^  protest  of  a  bill  of  exchange  itated  that  the  bill  was  presented  for  payment  at  the  oiloe  of  th« 

10^^41  drawees,  to  a  gentleman  styling  himself  book>keeper  of  the  honse,  and  who  answered  that  be  was 

8    1^1  duly  authorised  to  say  that  the  bill  would  not  be  paid.    JTdd:   This  was  a  sufficient  preseDtraeni 

^"^^  and  it  was  not  necessary  that  the  notary  should  oertiiy  that  the  drawees  were  at  the  timt  absent 

from  the  counting  room. 

The  relations  of  drawer  and  acceptor  create  no  right  to  call  the  acceptor  in  warranty. 


APPEAL  from  the  District  Court,  Seventh  District,  Parish  of  East  Felidana, 
Stirling^  J.  Merrieh^  for  plaintifis.  Pond,  jr.^  for  defendants  and  appellants. 

Slidell,  J.  We  think  the  District  Judge  did  not  err  in  treating  as  an  an- 
swer what  the  defendant  styled  a  peremptory  exception. 

The  hill  was  properly  protested  on  the  third  day  of  grace,  4th  February,  the 
request  in  the  body  of  the  bill  being  to  pay  on  the  1st  February.  The  bill  was 
drawn  in  New  York  on  a  New  Orleans  drawee.  The  discussion  in  the  appel- 
lants brief  of  foreign  usage,  is  utterly  irrelevant 

The  protest  states,  that  the  bill  was  presented  for  payment  at  the  office  of 
G,  Burie  S  Co.,  the  drawees,  to  a  gentleman  styling  himself  book-keeper  of 
that  house,  and  who  stated  that  he  was  duly  authorized  to  answer  the  bill 
would  not  be  paid.  This  was  a  sufficient  presentment,  and  it  was  not  neces- 
sary the  notary  should  certify  that  the  drawees  were  at  the  time  absent  from 
their  counting  room. 

In  their  answer,  the  defendants  alleged  that  they  had  funds  in  the  hands  of 
G,  Burks  db  Co,  to  meet  the  bill,  and  that,  by  accepting,  they  undertook  to  pay 
it,  and  the  defendants  asked  leave  to  cite  them  in  warranty,  which  the  Court 
refused.  We  do  not  consider  the  relation  of  drawer  and  acceptor  as  creating  a 
right  to  call  in  warranty,  under  article^  879  of  the  Code.  It  has  not  been  so  un- 
derstood in  practice,  and  docs  not  fall  within  the  strict  terms  of  the  Code.  The 
drawer  has  his  recourse  against  the  acceptor  when  he  has  paid,  but  has  no  right 
to  delay  the  holder  until  he  can  bring  him  in.  See  LanuBse  v.  Mamcott^  8 
Martin,  261. 

We  think  this  appeal  was  taken  for  delay,  and  the  appellants  prayer  fbr  dam- 
ages must  be  sustained. 

Judgment  affirmed,  with  $20  as  damages  for  a  frivolous  appeal 


.  ^  ^5*  JosiAH  D.   Fuller  v.  Robekt  W.  Cowkll.     Mushet  k  Pearson. 

Caie  *  

lUjW  Warrantors. 

The  ignoraDce  of  Uie  yendor  that  the  cotton  sold  by  him  was  fklsely  packed,  does  not  exempt  him 
from  liability  for  the  dUference  between  the  ralue  of  the  bales,  in  their  aetaal  condition,  and  what 
the  value  would  have  been  if  the  quality  throughout  the  bale  had  been  uniform  with  the  samples. 

Where  the  seller  is  not  cognisant  of  the  hidden  defects  of  the  thing  sold,  he  is  liable  for  the  difference 
at  the  ttme  and  place  of  sale,  between  the  actual  value  of  the  bales  fklsely  packed,  and  what  tliey 
would  have  been  worth,  if  the  entire  contents  had  corresponded  with  the  outer  portion. 

APPEAL  from  the  Fourth  District  Court  of  Kew  Orieans.    Beynolds,  J. 
Action  for  loss  sustained  on  the  purchase  of  a  number  of  bales  of  cotton. 
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Petition  charged  "  that  the  outside  of  said  bales  was  composed  of  good,  sound       fulub 
and  merchantable  cotton,  extending  further  into  the  interior  of  the  bales  than        Gowhx. 
the  usual  mode  of  inspection  would  enable  a  person  to  examine,"  &c  ;  but  that 
said  bales  were   '*  plated  on  the  outside  with  sound  and  merchantable  cotton, 
Jbc.,  but  were  &lsoly  packed  in  the  interior  of  the  bales  with  cotton  badly 
damaged,  kc  &c. 

Bonford  A  Finniy^  for  plaintiSl     Benjamin  db  Mieou  and  Wolfe  A  Single- 
ton^  for  defendants,  warrantors  and  appellants. 

Slidell,  J.  Although  there  is  a  conflict  of  testimony,  our  minds  have  been 
brought  to  the  same  conclusion  as  the  District  Judge  came  to,  that  is  to  say, 
that  the  cotton  in  the  interior  of  the  bales  was  of  a  decidedly  inferior  quality  to  ^ 
that  of  the  outer  portion ;  in  other  words,  that  the  cotton  was  what  was  called 
ID  the  market,  wisely  packed.  Such  packing,  it  is  proved,  is  not  discoverable 
bj  the  usual  examination  which  buyers  make.  The  plaintiff,  it  is  true,  admit- 
ted at  the  trial,  the  defendant  was  not  aware  of  this  false  packing ;  but  this  ab- 
sence of  knowledge  docs  not  exempt  the  vendor  from  liability  for  the  difference  ^ 
between  the  value  of  the  bales  in  their  actual  condition  and  what  it  would  have 
been  if  the  quality  throughout  the  bale  had  been  uniform. 

There  was  an  effort  at  the  trial  below,  and  in  ailment  here,  to  avoid  rcspon- 
sibiiit}',  on  the  ground  that  this  cotton  had  been  repacked  in  New  Orleans,  in 
consequence  of  a  fire  having  occurred  at  the  Press  where  it  was  stored,  and 
that  the  fact  of  its  having  been  repacked,  was  communicated  to  the  plaintiff. 
And  witnesses  were  called  to  prove  that  repacked  cotton  is  not  considered  as 
fiivorably  in  the  markat  as  cotton  which  has  not  undergone  that  process.  The 
reason,  as  stated  by  a  cotton  dealer,  is  "  that  in  repacking  cotton  they  have  to 
pick  it  out  in  various  piles,  and  through  carelessness  there  may  be  a  slight  mix- 
ture, and  in  repacking,  occasionally  a  rope  might  be  picked  up.  Buyers  of  re- 
packed cotton  know  these  facts."  But  this  evidence  is  insufficient  to  account 
for  the  condition  of  the  cotton  in  question,  or  to  exempt  the  defendant  from  lia- 
bility. There  was  here,  according  to  the  testimony  of  the  plaintifTs  witnesses, 
to  whom  the  District  Judge  gave  credence,  a  marked  discrepancy  between  the 
outer  cotton  and  the  interior  of  the  bales,  which  can  only  be  accounted  for  on 
the  hypothesis  of  false  packing.  Moreover,  in  this  case,  samples  were  furnished  v^ 
by  the  seller  to  the  buyer,  and  the  classer,  employed  by  the  plaintiff,  testified 
that  he  found,  on  drawing  samples  from  the  edge  of  the  bales  in  the  usual  man- 
ner, that  they  corresponded  with  the  samples  so  furnished.  The  witnesses  con- 
car  in  stating  that  false  packing  is  not  discoverable  by  taking  samples  from  the 
bales  in  the  usual  manner. 

In  a  case  of  this  sort,  where  the  seller  is  not  cognizant  of  the  hidden  defects 
of  the  thing  sold,  he  is  liable  for  the  difference  at  the  time  and  place  of  sale  be- 
tween the  actual  value  of  the  bales  thus  falsely  packed,  and  what  they  would 
have  been  worth  if  the  entire  contents  had  corresponded  with  the  outer  portion. 
The  actual  loss  incurred  by  the  plaintiff  in  the  foreign  market,  where  he  sold  ^ 
the  cotton,  had  it  been  thrown  back  on  his  hands  by  the  buyer,  and  then  resold 
at  a  lower  price,  is  not  the  rule  of  damages,  although  it  may  be  considered,  with 
other  evidence,  for  the  purpose  of  estimating  the  per  centage  of  inferiority. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  District  Court  be  reversed, 
and  it  is  farther  decreed,  that  the  plaintiff  recover  of  the  defendant  the  sum  of 
|S54  74,  with  interest  at  the  rate  of  five  per  cent  per  annum  from  the  5th 
18 
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Fdluee        April,  1861,  until  pwd,  and  costs  of  the  suit  in  the  Court  below— those  of  the 
OowBLu       appeal  to  be  paid  by  the  plaintiff. 


Inh  ^ 


Marib  Joskfh  Dede,  et  al,  v,  Ludofr  Boguille,  f.  m.  c. 

To  constitate  a  title  tranalatlve  of  property,  the  Judicial  sale  must  be  acxx>mpaoied  by  the  Judgment 
and  execution. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Murphy^ 
for  plaintiff.     Durant  A  Horner,  for  defendant  and  appellant. 

RosT,  J.  In  1844,  the  plaintiff,  Marie  Josephe  Dtde,  was  enjoying  the  usu- 
fruct of  a  house  and  lot,  belonging  to  her  children,  one  of  whom  was  a  minor 
at  the  time.  Her  right  of  usufruct  was  seized  and  sold  by  the  Marshal  of  the 
city  of  New  Orleans,  and  the  defendant  became  the  purchaser.  There  was 
sold,  at  the  same  time,  one  undivided  sixth  of  the  property^  represented  in  the 
act  of  sale,  as  having  been  inherited  by  the  defendant  from  one  of  her  deceased 
children. 

In  1852,  she  instituted  this  action  to  recover  the  property,  with  rent  and 
damages,  on  the  ground  that  the  sale  was  informal  and  otherwise  void — that  the 
usufruct  of  her  children's  property  was  not  liable  to  seizure— that  the  defendant 
had  violated  the  obligation  of  a  usufructuary  by  suffering  the  property  to  go  to 
decay,  while  in  his  possession.  Her  children  joined  in  the  suit,  praying  that  in 
case  the  sale  should  be  sustained,  the  usufruct  might  be  forfeited  for  a  violation 
on  the  part  of  the  defendant,  of  the  duties  and  obligations  of  the  usufructuary. 
They  also  prayed  for  damages.  The  general  issue  and  prescription  were 
pleaded  in  defence. 

The  District  Judge  avoided  the  sale,  and  gave  judgment  for  the  rent  of  the 
house,  at  the  rate  of  $9  per  month.     The  defendant  appealed. 

The  defendant's  title  is  not  admitted,  and  the  only  evidence  offered  to  estab- 
lish it,  is  an  act  of  sale  by  the  Marshal  of  the  former  City  Court  of  New  Or- 
leans. The  settled  jurisprudence  of  this  Court  is,  that  to  constitute  a  title 
translative  of  property,  the  judicial  sale  must  be  accompanied  by  the  judgment 
and  execution.  We  conclude,  therefore,  that  the  defendant  has  not  shown  a 
title  sufficient  to  divest  that  of  the  plaintiff  to  the  usufruct,  or  to  any  undivided 
interest  in  the  property.  Whether  or  not  the  Marshal's  sale  was  sufficient  to 
make  him  a  possessor  in  good  faith,  the  ju(^ment  must  remain  undisturbed. 
If  he  was  not  in  good  faith,  he  owes  the  rent  which  he  has  been  adjudged  to 
pay.  If  he  was  in  good  faith,  his  possession  of  five-sixths  of  the  property  was 
that  of  a  usufructuary,  and  he  is  liable  in  damages  for  having  suffered  the  pro- 
perty to  go  to  decay,  and  the  evidence  satisfies  us  that  the  amount  allowed  as 
rent  does  not  exceed  five-sixths  of  the  sum  necessary  to  put  the  house  and 
buildings  in  a  proper  state  of  repair. 

We  think  justice  has  been  done  between  the  parties. 

Judgment  affirmed,  with  costs. 
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J.  B.  Btrne  &  Co.  V.  Samurl  Andrhson,  et  aL 

ir  the  Sheriff  leavea  the  property  in  the  pouesaion  of  the  debtor  it  U  at  hit  own  risk.    His  responai- 
biUty  for  ttie  gooda  levied  on  conUnnes  lo  long  as  he  can  keep  poasession  of  them  under  the 


APPEAL  from  the  District  Court,  Tenth  District,  Parish  of  Madison.  Per- 
iiTiSy  jr.,  J.  Stockton  A  Steele,  for  plaintiff  and  appellants.  Short  & 
Pitrham,  for  defendants. 

DuKBAR,  J.  (Slidell,  J.,  dissenting.)  This  is  a  suit  brought  on  a  Sheriff ^s 
bond  against  the  principal  and  sureties. 

The  plaintifib  allege  that  on  the  5th  January,  1849,  thej  obtained  from  the 
Judge  of  the  Tenth  Judicial  District,  for  the  parish  of  Madison,  an  order  of 
seizure  and  sale,  against  certain  slaves,  the  property  of  Mary  Stanford,  wife  of 
Richard  C.  Stanford;  and,  on  the  same  day,  placed  in  the  hands  of  Samuel 
Anderson,  the  Sheriff  of  the  parish  of  Madison,  a  writ  of  seizure  and  sale  di- 
rected to  him,  returnable  in  not  less  than  thirty  nor  more  than  seventy  days. 

That  the  said  Sheriff  soon  thereafter,  levied  on  the  said  slaves,  and  advertized 
them  for  sale  on  the  first  Saturday  in  March,  1849.  That  he  afterwards  per- 
mitted three  of  the  slaves,  that  had  been  levied  upon,  to  be  taken  out  of  his 
possession  and  carried  beyond  the  jurisdiction  of  the  District  Court  of  Madison, 
by  which  neglect  of  duty  on  his  part,  the  plaintiffs  have  lost  a  large  portion  of 
their  debt,  and  have  sustained  damages  to  the  amount  of  eight  hundred  and 
mnetj-one  dollars  and  fifty-eight  cents. 

It  is  shown,  that  on  the  29th  of  March,  1849,  the  parties  agreed  that  as 
many  of  the  slaves,  levied  upon  by  the  Sheriff,  as  would  be  necessary  to  bring 
the  sum  of  fifteen  hundred  dollars,  should  be  sold  on  thdt  day  by  the  Sheriff, 
and  the  remaining  slaves  should  be  re-advertised  to  be  sold  by  him  on  the  first 
Saturday  in  June  thereafter.  That  in  conformity  with  this  agreement,  all  of 
the  slaves  levied  upon  were  sold  at  the  Sheriff^s  sale  on  the  29th  March,  except 
three,  named  MiU,  Sutan  and  Harriette.  The  proceeds  of  the  sale  amounted 
to  thirteen  hundred  and  eighty-three  dollars  and  fifty-eight  cents,  which  sum 
was  credited  on  the  writ,  leaving  a  balance,  due  the  plaintiffs,  of  eight  hundred 
and  ninety-one  dollars  and  fifty-eight  cents.  The  writ  was  not  returned  by  the 
Sheriff,  who  made  an  endorsement  on  the  appraisement  in  his  own  handwriting : 
"Advertise  the  three  slaves  for  June."  But  before  the  first  Saturday  in  June, 
the  three  slaves,  who  had  been  left  by  the  Sheriff  with  Mrs.  Stanford,  or  her 
agentf  on  her  plantation,  were  by  them  removed  from  the  parish  of  Madison. 

It  is  well  settled,  that  if  the  Sheriff  leaves  the  property  in  the  possession  of 
the  debtor,  it  is  at  his  own  risk ;  his  responsibility  for  the  goods  levied  on,  con- 
tinnes  so  long  as  he  can  keep  possession  thereof  under  the  execution.  Having 
made  the  levy  before  the  return  day,  he  had  the  right,  and  it  was  his  duty,  to 
have  kept  the  slaves  safely  until  they  were  all  sold.  He  has  given  us  no  excuse 
for  his  negligence.     Gwynne  on  Sheriffs,  299. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  there  be  judgment  for  the  plaintiffs  against  the  defen- 
dants in  wlido,  for  the  sum  of  eight  hundred  and  ninety-one  dollars  and  fifty- 
eight  cents,  with  legal  interest  from  judicial  demand,  with  costs  in  both  Courts. 
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®^"*"  *  ^'  Slidell,  J.,  dissenting.  I  think  there  should  be  judgment  against  the  late 
Akdbmok.  Sheriff,  at  least,  for  part  of  the  amount  claimed ;  he  not  having  duly  accounted 
for  the  securities  and  cash  put  into  his  hands  by  Patterson.  But,  in  my  opinion, 
the  evidence  shows  an  assent  by  the  plaintiffs*  attorney  to  an  arrangement  by 
which  the  matter  was  taken  out  of  the  legal  course ;  and  the  loss  which 
ensued  ought  not,  it  seems  to  me,  to  fall  upon  the  Sheriff *s  sureties,  to  whom  no 
privity  in  the  arrangement  is  shown. 

I  think  proper  to  add,  that  a  part  of  the  arrangement  made  by  the  agents  of 
the  plaintiffs  and  defendant,  seems  to  me  against  public  policy.  Moreover,  I 
have  no  reason  to  doubt  but  that  the  plaintiffs  would  have  collected  their  whole 
debt,  if  their  agent  had  insisted  on  their  legal  rights,  and  not  acted  in  a  spirit 
of  mdulgence,  extending  a  confidence  which  was  violated. 


Charlks  L.  Wilson,  Curator,  v.  John  D.  Imbodbn. 

Clerks  of  Court  have  no  authority,  under  the  Act  of  1888,  to  appoint  administrators  of  estates,  UDder 
fire  hundred  dollars,  when  no  one  will  accept  their  administration  and  give  security. 

The  Act  of  1846  does  not  authorise  Clerks  of  Courts  to  appoint  administrators  of  small  successjons, 
but  requires  them  to  assume  their  administration  themselves. 

The  validity  of  the  appointment  of  Curator  can  be  inquired  into  collaterally,  when  such  appointi|ient 
is  not  good  on  its  face. 

APPEAL  from  the  District  Court,  Tenth  District,  Perl-ins Jr.^  J.  Clarl  <fe 
Wilson,  for  plaintiff  and  appellee.    Selby,  for  appellant 

DuNBAU,  J.  {Slidell,  J.,  dissenting.)  D,  G,  Campbell  died  in  the  State  of 
Arkansas,  leaving  an  estate  of  some  magnitude  there,  and  also  a  last  will, 
wherein  he  names  an  executor,  who  regularly  qualified.  The  decedent's  pro- 
perty, in  this  State,  consisted  only  of  a  claim  against  defendant  for  the  hire  of 
some  negroes,  amounting  to  $3^6,  according  to  the  inventory  and  appraisement. 
Plaintiff,  averring  himself  to  be  a  creditor,  applied  to  the  Clerk  for  the  Curator- 
ship  of  the  succession  in  this  State,  who  without  advertising  the  application  or 
requiring  bond  and  security,  appointed  the  applicant  on  the  same  day  the  peti- 
tion was  filed,  curator  of  the  estate,  on  taking  the  oath.  The  present  suit  was 
then  commenced  by  him  against  defendant,  who  peremptorily  excepted  to  plain- 
tiff's capacity  to  sue.  The  exception  was  overruled,  and,  on  the  merits,  judg- 
ment was  rendered  against  defendant,  from  which  he  has  appealed. 

Plaintiff  relies,  for  the  validity  of  his  appointment,  upon  the  Act  of  1838, 
amendatory  of  Ai-ticle  1178,  of  the  Civil  Code,  and  also  upon  the  Judiciary- 
Act  of  1846,  p.  64,  sec.  2.  The  first  conferred  the  power  upon  Probate  Judges 
of  appointing  administrators  to  estates  under  five  hundred  dollars,  which  no 
one  would  accept  the  administration  of,  and  give  security — ^merely  requiring  tho 
usual  oath  and  dispensing  with  the  public  notices  and  the  bond. 

This  Act,  extending  these  powers  to  Judges  of  Probate,  cannot  be  held  to 
embrace  Clerks  of  Courts.  We  must  seek  for  their  authority  in  the  Act  of 
184C,  when,  as  the  probate  system  had  been  essentially  altered,  it  was  found 
expedient  to  confer  upon  Clerks  many  of  the  powers  held  by  the  former  Pro- 
bate Judges.  But  on  referring  to  it  we  find,  not  that  clerks  were  authorised  to 
appoint  administrators  to  these  small  successions,  without  giving  bond  and  seen- 
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ritf,  but  that  they  themselves  should  assume  the  administration.  It  may  fairly  Wilwh 
be  presumed  that  in  framing  this  particular  section  of  the  Act  of  1846,  the  imbodbh. 
Legislature  had  before  them  the  Act  of  1838,  on  the  same  subject;  and,  there- 
fine,  the  will  of  the  lawmaker  is  the  more  clearly  understood — that  Clerks 
fifaoold  not  have  the  power  of  making  such  appointments,  but  should  assume 
the  duties.  It  is  objected  that  the  validity  of  the  appointment  cannot  be  en- 
quired into  collaterally,  and  we  are  referred  to  2  Lou'a,  p.  250 ;  1  Rob.  p.  258, 
ind  3d  Bob.  p.  130.  This  is  correct  when  the  appointment  is  good  upon  the 
face  of  it,  but  in  the  present  instance,  the  authority  under  which  the  plaintifif 
hts  any  right  to  appear  in  Court,  purports  to  have  issued  from  an  officer  with- 
out the  capacity  to  make  it,  and  is,  therefore,  absolutely  null. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed.  That  the  exception,  filed  by  the  defendant,  be 
saatained,  and  the  suit  dismissed,  the  plaintiff  and  appellee  paying  costs  in 
both  Courts. 


J.  S.  R.  GuAY  V.  X.  L.  Andrews. 

Ibe  Mretj,  on  a  Ixmd  for  the  detirery  of  property  attached,  Is  not  ezonorated  because  the  Judgment 
tgainst  the  principal  did  not  decree  the  property  attached  to  be  sold.  Whatever  may  hare  been 
tbe  fonn  of  the  Judgment,  the  condition  of  the  bond  would  have  been  satisfied  by  the  delivery  of  the 
propel ty  attached. 

In  proceedings  against  a  surety  on  the  replevin  bond  of  a  defendant  in  attachmeut,  the  return  of  no 
propel  ty  found,  contemplated  by  the  Act  of  1889,  is  to  be  made  by  the  Sheriff  of  the  parish  In  which 
tbe  judgment  in  the  attachment  suit  was  obtained — and  not  by  the  Sheriff  of  the  parish  to  which 
the  defendant  in  the  attachment,  may  have  removed. 

APPEAL  from  the  District  Court,  Seventh  District,  Parish  of  East  Feliciana. 
Stirling^  J.    i/i?m<;it,  for  plaintiff.     TTin^er,  for -defendant  and  appellant, 

RosT,  J.  On  the  21st  March,  1839,  the  plaintiff  instituted  a  suit  by  attach- 
ment, against  Sarah  Rhodes,  The  Sheriff  executed  the  attachment  by  seizing 
certain  slaves,  belonging  to  Mrs,  Rhodes.  On  the  same  day  Mrs,  Rhodes  exe- 
cuted her  bond,  with  the  defendant,  Andrews^  as  her  surety ;  the  condition  of 
of  whicb  was,  the  delivery  of  the  slaves  attached  to  the  Sheriff,  in  the  event  of 
a  judgment  being  rendered  against  her. 

There  was  judgment  against  Mrs,  Rhodes^  and  execution  having  issued,  and 
being  returned  "no  property  found,"  the  plaintiff  moved  for  a  judgment 
against  Andrews,  the  surety,  under  the  Act  of  1889.  The  motion  prevailed, 
and  Andrews  has  appealed. 

It  is  nothing  to  the  surety,  Andrews^  that  the  judgment  in  the  main  suit  did 
not  decree  the  property  attached  to  be  sold.  The  defendant  was  in  Court  and 
a  personal  judgment  could  be  rendered  against  her.  Whatever  was  the  form 
of  the  judgment,  the  defendant  would  have  satisfied  the  condition  of  the  bond 
by  delivering  the  property  attached,  after  it  was  rendered. 

When  the  execution  came  into  the  hands  of  the  Sheriff,  he  called  on  the 
plaintiff^s  counsel  to  point  out  property  of  the  defendant^  which  the  counsel 
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GcAT        declared,  in  writing,  he  was  unable  to  do,  and  the  Sheriff,  not  knowing  of  any 
Amdrbwr.      himself,  at  once  returned  the  writ    We  know  of  no  law  declaring  such  a  re- 
turn premature  or  illegal. 

It  is  alleged,  that  it  was  notorious  that  the  defendant  had  removed  to  another 
parish,  and  that  the  execution  should  have  been  sent  to  the  Sheriff  of  the  pa- 
rish of  the  new  domicil.  The  Act  of  1839  does  not  say  so,  and  the  return 
which  it  contemplates,  is  evidently  that  of  the  Sheriff  of  the  parish  in  which 
the  judgment  was  rendered. 

After  the  judgment  had  been  rendered  in  the  original  suit,  the  counsel  for 
the  plaintiff  entered,  of  record,  a  correction  of  it,  stating  that  he  had  made  an 
error  in  adding  up  the  account,  upon  which  the  suit  was  partly  brought,  and 
that  the  amount  of  it  was  only  $79  32,  instead  of  $160  82,  which  the  District 
Court  had  allowed.  The  surety  claims  the  benefit  of  this  credit,  and  we  are  of 
opinion  that  he  is  entitled  to  it  This  correction  may  be  viewed  as  an  entry  of 
satisfaction  of  the  judgment  pro  tanto,  and  such  entries  for  a  part,  or  for  the 
whole,  may  lawfully  be  made,  by  the  attorney,  of  record.  It  is  a  remittitur, 
of  which  the  defendant,  and  his  surety,  may  take  advantage. 

It  is  ordered  that  the  judgment  be  reversed. 

It  is  further  ordered,  that  the  rule  be  made  absolute,  and  that  Mary  Sturges, 
in  her  capacity  of  dative  tcstamentaxy  executrix  of  J.  S.  R  Guay,  deceased, 
have  judgment  against  the  succession  of  Thomas  L,  Andrews^  represented  by 
Charles  G,  Lathrop^  for  the  sum  of  three  hundred  and  eighty-seven  dollars  and 
thirty-two  cents,  to  be  paid  in  due  course  of  administration. 

It  is  further  ordered,  that  the  defendant  pay  the  costs  of  the  District  Court, 
and  the  plaintiff  those  of  this  appeal. 
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Ckcilf.,  f  w.  c.  V.  Sidney  A.  li acostk  and  Wife. 

A  bequest  in  ihe  following  words :  "  I  gire  and  bequeath,  in  consideration  of  her  good  and  faithful 
services,  to  the  free  ffri^  woman  QfcUe^  three  arpents  front  of  my  land,  to  be  taken  from  the  lino 
of  the  plantaUon  of  Jlonori  Favre^  with  the  whole  depth,  to  be  enjoyed  by  her  daring  her  life  la 
usufhict ;  the  said  land,  after  her  death,  to  belong  to  her  children  " — is  a  particular  legacy. 

A  particular  legatee  is  not  bound  to  contribute  to  the  payment  of  the  debts  of  the  succession,  where 
the  succession  is  rich ;  and  an  usufructuary,  under  a  partiq|ilar  title,  is  not  bound  to  discharge  tbe 
debts  for  which  the  property  bequeathed  is  mortgaged. 

The  universal  legatee  is,  by  1  >w,  bound  to  discharge  the  debts  of  the  suceeaion. 

If  the  effect  of  the  testamentary  disposition  to  CecUf  is  held  to  vest  the  property  in  the  heirs,  legml  or 
testamentary,  a  substitution  would  be  created  in  relation  to  it,  and  the  disposition  itself  would  fail. 

There  can  be  no  doubt  that  the  intention  of  the  testatrix  was,  to  vest  the  property  in  the  children  of 
Oftfe,  and  give  her  the  usufruct,  to  terminate  at  her  death,  provided  her  life  did  not  extend  beyond 
the  term  assigned  by  law  for  the  duration  of  an  usufruct. 

APPEAL  from  the  District  Court,  Ninth  District,  Parish  of  Point  Couple, 
Farrar^  J.    Protosty  dfc  jBoy,  for  plaintiff.     Gooley,  for  defendant  and 
appellant 

Appellant's  counsel  maintained  that  the  legacy  was  hy  universal  title,  and 
that  the  legatee  was  hound  to  pay  her  proportion  of  the  debts  of  the  teatator. 
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Code,  580,  581.    The  will  contains  a  substitution.     Haehnl  v.  Rachal,  1  L.  R.        Cprn.* 
lia    Under  it  Laowtb. 

lot  The  children  of  Cecile  did  not  take  the  naked  property  on  the  death 
of  the  teetatriz. 

2d.  There  was  no  one  in  esse,  clearly  designated  by  the  will,  to  take  the 
naked  property  on  the  death  of  the  testatrix. 

L  Unless  the  language  of  the  will  is  entirely  perverted,  under  the  pretext 
of  searching  for  the  intentions  of  the  testatrix,  it  is  utterly  impossible  to  say 
that  '*  devant  appartenir  apres  sa  mort,^^  means,  that  the  children  are  to  be  pro- 
prietors ctrant  sa  mart ;  and  to  this  it  must  come,  if  the  children  of  Cecile  have 
any  tide  under  the  will,  before  the  death  of  their  mother.  There  is  no  room  for 
equiTocation ;  the  words  stare  us  in  the  face,  and  defy  the  ablest  ingenuity  to 
torture  them  into  a  different  meaning.  *'  Candles  are  not  to  be  lighted  when 
the  son  shines  br^htly."    7  L.  R.  p.  230. 

IL  But  there  is  no  certainty,  even  as  to  who  are  to  be  the  legatees  under 
this  clause:  "laditeterre  devant  aprds  son  deeds  appartenir  k  scs  enfants." 
All  the  present  children  may  die,  and  the  plaintiff  may  have  other  children  at 
the  time  of  her  death.  If  so,  these  latter  are  the  legatees  meant  in  the  will. 
In  the  case  of  BachaL,  above  mentioned,  which  was  almost  entirely  similar  in 
this  respect,  the  Supreme  Court  decided  that  the  testator  meant  children  exist- 
ing at  the  time  of  the  deaUi  of  the  original  legatee.  The  words  in  the  will 
were,  '*  si  elle  decide  avant  son  mari,  les  dits  biens  passeront  d  ses  enfants^  tels 
qu'elLe  les  aura  re9us  de  moi." 

In  the  case  just  mentioned,  the  Court  intimates,  that  "if  the  testator  Jiad 
named  the  children  living  at  the  time  he  made  his  will ;  had  instituted  them  his 
heirs^  and  had  provided,  that  after  the  death  of  their  mother,  they  should  take 
the  property,  it  might,  perhaps,  have  been  difficult  to  distinguish  such  a  dispo- 
sition &om  that  permitted  by  Art.  1509."  The  case  here,  does  not  come  even 
under  the  liberal  view  taken  of  what,  perhaj^s,  might  be  decided ;  for  the 
will  does  not  name  the  children,  and  does  not  institute  them  heirs  of  the  testa- 
trix. Should  they  all  die  before  their  mother,  they  cannot  transmit  any  title  to 
their  heirs ;  whereas,  the  person  "  to  whom  the  naked  property  in  an  estate  is 
bequeathed,  has  a  right  transmissible  to  his  heirs,  who  may  become  absolute 
owners  by  the  death  of  the  usufructuary." 

Besides,  under  the  name  of  children,  are  comprehended  not  only  the  children 
of  the  first  degree,  but  the  grand  children,  great  grand  children,  and  all  other 
descendants  in  the  direct  line.      C.  C.  8522. 

^  Liberorum  appellatione  nepotes  et  pronepotes,  eosque  qui  ex  his  descendunt 
continentur."    L.  220,  §  de  verb.  sig.     Merlin  R  de  J.  verbo  En/ant. 

The  case  of  Bay  v.  Latiolais,  wluch  bears  the  nearest  similarity  to  the  pre- 
sent, was  decided  by  only  two  Judges — Judge  Host,  dissenting.  Besides,  in 
that  case,  the  legatee  was  named  and  made  certain.     5th  Ann.  556. 

The  case  of  the  Succession  of  Ducloslange,  4  R.  R.  410,  is  also  distinguish- 
able from  the  present  in  this :  the  terms  used  were  "  reversible  apres  elle  a  mes 
en&nts,"  which  conveys  a  different  idea  from  "  decant  appartenir."  In  the  one 
case,  the  existence  of  the  title  previous  to  the  death  of  the  usufructuary,  seems 
to  be  understood — there  is  ro<ymfar  interpretation  ;  but  in  this  case  it  is  almost 
impossible  to  understand  the  will  differently  from  what  is  contended  for  by  the 
appellees. 

The  decision,  however,  of  the  case  of  Dueloslange,  when  closely  examined 
and  compared  with  all  the  other  cases  of  a  similar  character,  appears  to  be  in- 
correct It  is,  of  course,  with  diffidence  that  such  a  proposition  is  started,,  but 
It  is  with  a  firm  conviction  that,  according  to  the  true  principles  which  should 
govern  the  case,  there  was  a  substitution,  reprobated  by  the  law,  in  the  will  of 
JhichslangCy  and,  as  it  stands  alone,  perhaps  the  present  case  affords  a  good 
opportunity  to  come  back  to  the  true  fundamental  principles  of  the  subject  It 
is  believed,  also,  to  be  in  contradiction  with  the  case  of  JSachal  v.  Rachal, 

If  this  latitude  of  interpretation  is  allowed  in  relation  to  wills,  we  may  as  well 
ibrget  all  that  we  have  learned  in  relation  to  substitutions ;  because  it  is  so  easy 
to  suppose  that  the  testator  intended  to  make  a  valid  will ;  and  the  presump- 
tion tluit  he  intended  to  do  so — supplying  interpretation — it  woiild  be  difficult 
to  find  a  case  where  a  will  would  be  annulled. 
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Crcilk  Ecstis,  C.  J.    This  appeal  is  taken  by  the  defendants  from  a  judgment  of 

Lacostb.  the  Court  of  the  Ninth  District,  sitting  in  the  parish  of  Pointe  Couple,  ren- 
dered in  j&vor  of  the  plaintiff,  against  Virginie  JStneauU,  one  of  the  defendants 
and  wife  of  Sidney  A,  L(u:o8te, 

This  judgment  was  for  the  recovery  of  a  piece  of  land,  having  one  arpent 
front  by  eighty  arpents  in  depth,  with  the  improvements  thereon,  the  same 
having  been  bequeathed  to  her  in  usufruct,and  the  property  to  her  children,  by 
the  last  will  and  testament  of  the  late  widow  Simon  Porche,  The  judgment  is 
against  the  defendant  as  tlie  universal  legatee  of  the  testatrix,  as  recognized  by 
a  judgment  of  this  Court,  rendered  on  the  8d  February,  1862,  afiirming  the 
judgment  appealed  from.  Marcellin  Major  et  dL  v.  Virginie  £nieault,  7  An- 
nual Reports. 

The  bequest  to  the  plaintiff  was  for  three  arpents  of  land  in  usufruct,  but  aa 
she  held  two  of  them  under  a  good  title,  the  litigation  is  confined  to  her  rights 
in  the  one  arpent  front,  by  the  depth  of  eighty  acres. 

The  testatrix  says,  in  her  will,  after  instituting  Virginie  Emeault  her  uni- 
versal legatee:  "I  give  and  bequeath,  in  consideration  of  her  good  and  faith- 
ful services,  to  the  free  griffe  woman  Cecils^  three  arpents  front  of  my  land,  to 
be  taken  from  the  line  of  the  plantation  of  Hoiwre  Fhvre,  with  the  whole  depth, 
to  be  enjoyed  by  her  during  her  life  in  usufruct,  the  said  land,  after  her  death, 
to  belong  to  her  children." 

Wo  do  not  concur  in  the  opinion  of  the  counsel  for  the  defendants,  that  the 
legacy  constitutes  what  is  called  an  universal  title.  It  is  the  legacy  of  a  dis- 
tinct object,  and  is  of  that  class  called  particular  legacies.  The  plaintiff,  as  a 
particular  legatee,  is  not  bound  to  contribute  to  the  payment  of  the  debts.  The 
succession  is  rich,  and,  as  an  usufmctuary  under  a  particular  title,  the  plaintiff 
is  not  bound  to  discharge  the  debts  for  which  the  property  bequeathed  is  mort- 
gaged. Code,  Art  575.  The  universal  legatee  by  law,  and  in  this  case,  by  the  ex- 
press command  of  the  will,  is  bound  to  dischai^  all  the  debts  of  the  succession. 

At  the  time  of  the  decease  of  the  testatrix,  the  plaintiff  had  eight  children 
living — ^the  youngest  was  bom  years  before  the  date  of  the  will 

If  the  effect  of  this  testamentary  disposition  is  held  to  vest  the  property  in 
the  heirs,  legal  or  testamentary,  a  substitution  would  be  created  in  relation  to 
A         it,  and  the  disposition  itself  would  fail. 

A  disposition  must  be  understood  in  the  sense  in  which  it  can  have  effect, 
rather  than  that  in  which  it  can  have  none.     Code,  1706. 

In  avoiding  this  construction,  which  killeth,  we  are  carrying  into  effect  the 
intention  of  the  testatrix,  and  have  in  view  her  purpose  of  beneficence,  which 
was  to  recompense  a  faithful  and  deserving  servant 

The  clause  of  the  will  is  badly  expressed,  but  there  can  be  no  doubt,  we 
think,  as  to  whom  were  the  object  of  the  charity  of  the  testatrix.  We  think  it 
vested  the  property  in  the  children  of  the  plaintiff,  and  gave  her  the  usufruct^ 
to  terminate  on  her  death,  provided  her  life  should  not  extend  beyond  the  term 
assigned  [  by  law]  to  the  duration  of  the  usufruct 

The  judgment  of  the  District  Court  is,  therefore,  affirmed,  with  costs. 
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HsNEr  Parish,  et  al,  v.  Municipality  No.  2,  et  al. 

OB«a«nqiCioo  thAt  the  petltloa  dtaeloMi  no  CMue  of  Action,  all  th«  fiMsts  alleged  miMt  be  taken  ai 
tree,  proTided  they  are  poeeible,  bat  their  legal  ooneeqoenee  is  presamed  to  be  denied. 

brrftades  Are  restraints  on  the  ft-ee  diepoeal  and  oee  of  property,  and  are,  on  that  aecoont,  not  en- 
ttHed  to  be  riewed  with  favor  by  the  law.  Benoe  •enrltndes,  olalaed  nnder  titlei,  are  never  sns- 
liined  by  inqilioatioa  ;  the  title  creating  them  moat  be  expreai  aa  to  their  nature  and  extent,  ai 
weO  aa  to  the  estate  which  owea  them,  and  the  estate  to  wMch  they  are  doe. 

The  servitude  of  view  is  sometimes  considered  in  law  as  including  the  servitude  of  prospect,  as  well  at 
Ifcat  xK  lii^t  Bat  It  may  well  be  doubted  Whether  a  servitode  of  prospect  can  be  establUhed  in  oar 
I  dtiee,  where  the  booses  are  oonttgooas  and  no  open  space,  save  the  itreete  and  poblle 
,  Aie  faabitoaOy  left,  except,  perhaps,  fax  the  case  of  adjoining  lots.  And  if  it  can,  the  great 
teoo&venieDoe  which  woald  resait  from  It,  makes  it  the  duty  of  Courts  not  to  recognise  It  without  an 
expnaa  consllbstlon  of  It  by  title,  infkvor  of  buildings  erected,  or  to  be  erected. 

ne  right  of  perpetual  fkvntoo  the  river  is  a  new  and  unnsnal  servitude,  which,  even  If  established  by 
tlM  aile,  would  not  be  recognised ;  and  the  authorisation  of  the  Legislature  to  seU  a  portion  of  the 
battore  for  building  lots,  Iscoaclnsive  evidence  that  such  servitode  would  have  been  against  publio 
policy.^  tlie  same  Is  true  as  to  the  servitude  of  prospect. 

1heI«gielo  ore  has,  at  all  times,  aright  to  change  the  desHnatioo  of  public  plaoes. 

The  tawdeflnes  servitudes  to  be  charges  Imposed  on  an  estate  for  the  use  and  ntUlty  of  another  estate. 
They,  aooordingly,  terminate  when  things  are  in  such  a  situation  that  the  serrf  tudes  can  no  longer  be 
used.    (Bcsns,  C.  J.) 

The  legal  principle  of  ownership  Involves  that  of  exclusive  dominion  and  Uie  right  of  enjoying  and 
< lowing  of  ptopeitj  independent  of  others,  and  under  the  sole  r^tratnt  of  the  law.  Servitudes 
are  ereated  by  the  dismemberment  of  the  abaolute  right  of  ownership,  which  thereby  becomes  nu)dl- 
fled  and  fanperfiect.    ( ti»rB,  C.  J.) 

Thellrvt  prennnption,  presented  by  the  feet  of  ownership,  Is  dearly  In  Ikvorof  the  absolute,  perlbet 
right,  andno  adverse  right  can  be  rseognlied,  antasB  it  results  than  presumptionfl  wUeh  the  law  has 
estahDahad,  er  parties  themselves  have  agreed  as  to  Its  nature  and  purpose;  and  in  this  last  case, 
the  estabUsfament  of  servitudes  by  covenant,  certainty  as  to  these  relations,  is  a  requisite  essential 
to  their  validity.    (Gosns,  0.  J.) 

Isr  the  estabUflhment  of  servitudes  by  the  agreeaient  of  parties,  they  ought  to  bo  declared  and  de- 
scribed witboertain^  as  to  the  property  in  flavor  of  which  they  are  created,  as  to  the  prepertf  tob- 
Jeeted,  and  as  to  the  nature  of  the  charge  imposed.    (Eosna,  0.  J.) 

When  n  stipulation  exists  in  flavor  of  a  person,  the  owner  of  an  estate,  Uie  language  might  be  such,  or 
the  whole  tenor  of  the  act  be  8ach,that  a  servitude  might  be  falriy  dedoeed ;  sad  in  a  case  of  that 
fclad,relBreDee  oqght  to  be  had  to  the  raqMetive  conditions  of  the  estate,  as  altated  by  the  servi- 
tade,  fax  thefar  locality,  uses,  oonvenienoe  and  value.    <  Ecsna,  0.  J.) 

Piarties  cannot  be  permitted  to  derive  any  advantage  firom  vague  and  uncertain  allegations,  when 
flMj  relate  to  matters  delned  In  written  instruments.  The  cause  of  aetl<m,  the  object  of  the  de- 
iHBd,  aad  the  natareof  the  title,  mnst  be  stated  with  smh  eertakity  as  to  appilsethe  deftadaat 
srevofjtect  necessary  to  pot  him  on  his  Just  detenoe.    (HomB,  0.  J.) 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Ber^amin 
S  Mieou^  for  plaintifi&  and  appellants.    K  R,  Denis,  for  heirs  of  Gravier. 

RosT,  J.  *  The  plainti£Bs  represent  that  they  are  the  owners  of  lots  fronting 
on  New  Leree  Street,  in  that  part  of  the  city  formerly  called  Faahoarg  St 
Hary,  and  that  they  deriyed  their  titles  from  persons  who,  with  the  city  of  New 
Orleans,  are  made  defendants  in  this  suit 

Ihat  the  title  to  those  lots,  and  to  the  hattnre  in  front  of  them,  was  many 
years  in  litigation  between  their  vendors  and  the  City,  until,  to  settle  forerer 
the  rights  of  the  conflicting  claimants,  on  the  20th  of  September,  1820,  they 
entered  into  a  compromise,  in  which  the  following  stipulations  are  found : 

'*  Which  said  appearers  on  the  first  part,  in  their  own  names,  and  in  their 
ftforeaaid  capacities,  and  as  possessors  of  the  battufe  in  front  of  Suburb  St 

•  auDOL,  J.,  declined  sitting. 
19 


8      14J 
119      18 


146  SUPREME  COURT  OP  LOUISIANA, 

PjkBiBB  Mary,  or  representing  the  said  possessors,  being  desirous  of  &Toring  the  public 
MuHiciFJkLiTT,  with  the  use  of  the  bank  of  the  river,  in  front  of  said  batture,  and  of  facilitat- 
ing the  communication  of  streets  which  run  thereto,  have,  by  these  presents, 
made  irrevocable  donation  inter  vivos,  and  in  the  best  form  in  which  a  donation 
may  validate  to  the  mayor,  aldermen  and  inhabitants  of  New  Orleans,  repre- 
sented by  the  Hon'ble  Joseph  Bojffigncu;^  Mayor  of  said  city,  here  present,  and 
accepting  and  stipulating  for  the  said  mayor,  aldermen  and  inhabitants,  &c.^  &c. 

"  The  donation  is  made  with  the  express  condition,  a  condition  without  which 
it  should  not  have  been  made,  to  wit :  That  all  the  grounds  which  are  the  ob- 
jects of  said  donation,  shall  remain  inalienable  and  not  subject,  or  liable,  to  be 
seized  for  debt,  or  otherwise,  in  the  hands  of  the  corporation  of  New  Orleans, 
who  shall  never,  under  any  pretence  whatever,  sell,  exchange,  give,  or  other- 
wise dispose  of  them,  in  toto,  or  in  any  part,  nor  employ  them  for,  or  to  any 
other  use,  than  the  one  to  which  they  are  naturally  destined  to ;  nor  shall  there 
be  made  or  erected  on  them  any  constructions  or  buildings,  except,  however,  the 
case  when  the  City  Council  shall  think  it  convenient  for  general  public  interest 
to  establish  steam  water  works  on  any  part  of  the  batture  hereby  given,  which 
said  City  Council  shall  think  to  choose  for  that  purpose.  It  is,  however,  agreed 
that  the  prohibition  of  erecting  buildings  or  constructions,  shall  not  be  con- 
strued so  as  to  prevent  the  Mayor  and  City  Council  of  New  Orleans  from  estab- 
lishing wharves,  to  facilitate  commerce,  when  they  shall  deem  it  oonTenient." 

The  plaintifis  further  allege,  that  in  consideration  of  this  abandonment,  the 
defendants  were  to  enjoy  without  molestation,  as  their  own,  all  that  portion  of 
said  front,  lying  and  being  between  New  Levee  street  and  Tchoupitoulas  street, 
the  property  now  owned  and  possessed  by  said  plaintiffs. 

It  is  further  alleged,  that  by  the  terms  of  said  act,  a  real  or  pnedial  servitude 
in  the  nature  of  a  servitude  of  passage,  of  yiew,  and  of  perpetual  frx>nt  upon 
the  river,  was  created  upon  the  batture,  in  favor  of  the  lots  of  the  plaintiflfh, 
which  has  passed  to  them  and  become  their  property,  as  an  accessory  to  their 
lots. 

That  at  the  time  of  the  division  of  the  city,  in  1836,  the  batture  fell  in  the 
Second  Municipality,  and  the  reservations  in  the  act  of  compromise  then  re- 
ceived the  sanction  and  approval  of  the  Legislature. 

That  a  law  has  recently  been  passed  authorizing  the  Second  Municipality  to 
compound  with  the  original  parties  to  the  act  of  compromise,  for  the  extin- 
guishment of  the  servitude,  and  to  sell  a  portion  of  said  property,  and  that  they 
are  the  only  proper  representatives  of  the  parties  to  the  act  of  compromise,  and 
the  only  persons  entitled  by  law  to  indemnity  for  the  loss  of  said  servitude. 
But  that  the  defendants  have  set  up  a  claim  and  pretensions  to  be  the  owners 
of  said  servitude,  and  to  be  entitled  to  indenmity  for  the  extinction  thereof,  and 
that,  thereupon,  the  Second  Municipality  has  executed  with  them  another  act 
of  compromise,  giving  them  one  thu-d  of  the  proceeds  of  that  portion  of  the 
batture  of  which  the  Legislature  has  authorized  the  sale,  in  consideration  of 
which  they  ratify  the  change  of  destination  and  renounce  to  all  their  rights  to 
the  remaining  portion  of  the  batture,  and  its  future  increase,  in  favor  of  the 
city. 

That  the  servitude  of  which  these  parties  have  attempted  to  dispose,  belongs 
to  the  petitioners,  and  is  a  right  of  property,  of  which  they  could  not,  under 
the  Constitution,  be  deprived  without  Just  compensation  being  previously 
made. 
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That,  to  promote  tbe  interest  of  iho  City,  they  are  willing  to  waive  their       ^^J™ 
lighlB  to  previous  indemnity,  and  to  consent  to  abide  by  the  terms  of  the  com-    MmnciPAUTr, 
promise  last  mentioned^  provided  it  be  made  to  inure  to  their  benefit,  and  one 
third  of  the  proceeds  of  the  sale,  it  contemplates,  be  paid  over  to  them. 

The/  pray  that  they  may  be  recognised  as  the  owners  of  the  servitude 

That  the  City  be  decreed  to  pay  over  to  them,  one  third  of  the  proceeds  of 
the  lots  authorized  to  be  sold,  as  the  price  of  said  servitude,  and  that  the  other 
defendants  be  for  ever  prohibited  and  enjoined  from  claiming  any  right  or  title 
to  the  servitude  aforesaid,  or  to  any  compensation  or  indemnity  for  the  loss 
thereof^  and  from  interfering  with  the  aforesaid  right  of  your  petitioners. 

The  defendants  excepted  to  tiie  petition,  on  the  ground,  among  others,  that  it 
discloses  no  cause  of  action  i^inst  them.  The  plaintiffs  have  appealed  fit>m 
the  judgment  sustaining  that  exception. 

If^  in  tnith,  the  original  proprietors  of  the  batture  have  sold  to  the  City  the 
property  of  the  plaintiffs,  we  can  see  no  good  reason  why  the  plaintifl&  should 
mot  be  permitted  to  ratify  the  sale  and  claim  the  price.  But  the  first  question 
is — have  the  defendants  disposed  of  property  or  rights  which  belonged  to  the 
plaintifife?  It  is  urged  in  their  behalf,  that  on  tiie  trial  of  the  exception,  all  the 
allegations  in  the  petition  are  to  be  taken  as  true,  and  that  it  must,  therefore, 
be  assumed  that  the  act  of  compromise,  of  1820,  created  on  the  space  in  front 
of  their  lots,  the  servitude  which  they  claim.  The  rule  they  invoke  is  to  be 
understood  in  a  more  restricted  sense.  All  the  facts  alleged  must,  on  such  an 
issue,  be  taken  as  true,  provided  they  are  possible  in  themselves,  but  their  legal 
consequence  is  presumed  to  be  denied.  See  Shelmerdine  v.  Duffy ^  4  N.  S.  38. 
The  iacts  that  the  act  of  compromise,  referred  to,  was  passed,  and  that  it  con- 
tains the  stipulation  relied  upon  by  the  plaintiff,  must  be  taken  as  true,  but 
whether  that  stipulation  creates  a  servitude,  \&  a  question  of  law  fairiy  at  issue 
between  the  parties. 

Servitudes  are  restraints  on  the  free  disposal  and  use  of  property,  and  are 
not,  on  that  account,  entitled  to  be  viewed  with  favor  by  the  law.  In  conse- 
quioice  of  this,  servitudes  claimed  under  titles,  are  never  sustained  by  implica- 
tkm — the  title  creating  them  must  be  express,  as  to  their  nature  and  extent,  as 
weU  as  to  the  estate  which  owes  them,  and  the  estate  to  which  they  are  due. 
'*  It  must,  as  near  as  possible,  specify  the  nature  of  the  servitude,  limit  it,  and 
distinguish  it,  so  that  there  may  be  no  doubt  as  to  its  nature,  and  the  use  that 
can  be  made  of  it"  A  sale,  in  which  it  was  stated,  that  the  land  sold  was  sub- 
ject to  a  servitude,  in  favor -of  another  estate,  without  specifying  the  servitude, 
has  been  held  insufficient  to  establish  it.  See  Lalaure,  De%  SercitudeSy  pages 
46  and  50 ;  Pardessus,  TraiU  des  Servitudes^  p.  — . 

Is  the  servitude  claimed  expressly  established  by  the  act  of  compromise  of 
1820  ?  That  act  is  silent  in  relation  to  servitudes — ^it  does  not  specify,  limit  or 
distinguish  any,  and  mentions,  in  express  terms,  neither  the  estate  that  owes 
them  nor  the  estate  to  which  they  are  due.  The  only  moving  cause  which  it 
expresses  for  the  donation  it  contains,  is  the  desire  of  the  grantors  to  favor  the 
public  with  the  use  of  the  banks  of  the  river,  in  front  of  the  batture,  and  of 
frcilitating  the  communication  of  streets  which  run  thereto.  This  was  the 
avowed  object  of  the  grant  It  was  a  lawful  object,  and  those  who  enjoy  the 
doubtful  advantage  of  having  witnessed  the  contentions  which  preceded  the 
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Passb  compromise,  know,  as  a  part  of  the  history  of  the  countxy,  that  the  true  and 
MumciPALnT,  only  object  of  this  stipulation  was  to  secure  to  the  public,  oyer  this  portion  of 
"  ^^  the  batture,  the  rights  which  it  previously  claimed  and  enjoyed  over  all  the  al- 
luvion in  front  of  Tchoupitoulas  street 

To  disregard  the  words  of  tlie  instrument,  therefore,  for  the  purpose  of  estab- 
lishing a  servitude,  by  a  remote  and  uncertain  implication,  would  be  alike  a 
violation  of  truth  and  of  law. 

But  what  is  the  servitude  claimed  ?  The  plaintiffs^  counsel  themselves  are 
unable  to  define  it  with  precision,  and  vaguely  assert,  that  it  is  in  the  nature  of 
a  right  of  way,  of  view  and  of  perpetual  front,  upon  the  river.  So  far  as  it  is 
a  right  of  way,  or  a  right  of  view,  the  plaintiff  enjoy  both  by  means  of  the 
street  which  separates  their  property  from  the  batture,  and  of  the  continuation 
of  those  which  extend  to  the  river,  over  the  batture.  We  agree  fully  with  the 
authority  cited  from  Dallog,  that  the  fitct  of  having  a  door  opening  upon  a 
street,  constitutes  a  servitude  on  that  street — ^in  this  sense,  that  if  the  destina- 
tion of  the  street  is  changed,  and  it  is  at^udged  by  government  to  an  individual, 
it  renuuns  subject  to  the  servitude  of  passage.  Dalloz,  1828, 1,  124.  But  the 
street  has  not  been  taken  from  the  plaintifis,  and  those  servitudes,  even  if  they 
were  expressly  established,  would  not  extend  beyond  it.  ^ee  French  v.  Gc^r^ 
roUUm  Bailroad  Company^  2d  Ann.  page  80. 

It  is  true  that  the  servitude  of  view  is  sometimes  considered,  in  law,  as  in- 
cluding the  servitude  of  prospect,  as  well  as  that  of  light — but  we  greatly  doubt 
whether  a  servitude  of  prospect  can  be  established  in  our  modem  cities,  where 
the  houses  are  contiguous  and  no  open  spaces,  save  the  streets  and  public 
squares,  except,  perhaps,  in  case  of  acfjoining  lots,  are  habitually  left — and  if  it 
can,  the  great  inconvenience  which  would  result  from  it,  makes  it  the  duty  of 
Courts  not  to  recognize  it,  without  an  express  constitution  of  it  by  title  in  &VQr 
of  buildings,  erected  or  to  be  erected.  In  1820,  the  land  now  held  by  the  plain- 
tiffs, was  a  mere  sand  bank,  and  the  intention  to  erect  buildings  upon  it,  is  not 
mentioned  in  the  act  of  compromise.  "  Urban  servitudes  include  all  those  that 
are  due  to  buildings,  wherever  situated.'^  Lalaure,  p.  14,  par.  8d,  tit  31,  law 
1  and  2.    French  v.  CwrrolUan  R  JS.  Co, 

The  right  of  perpetual  front  upon  the  river,  is  a  new  and  unusual  servitude, 
which  the  title  can,  in  no  sense,  be  considered  as  establishing,  and  which  we 
would  deem  it  our  duty  not  to  recc^ize  if  it  did.  The  change  of  the  destuta- 
tion  of  the  batture,  and  the  authorization  of  the  Legislature  to  sell  a  large  per* 
tion  of  it  for  building  lots,  is  conclusive  evidence  that  such  a  servitude  would 
have  been  against  public  policy.  The  same  thing  may  be  said  of  the  servitude 
of  prospect    Civil  Code,  706. 

To  ascertain  whether  servitudes  are  contrary  to  public  policy,  regard  muat  be 
had  to  the  circumstances  of  the  country  and  its  wants.  Thus,  in  all  settled 
countries,  where  the  land  is  all  occupied,  and  few  changes  take  place,  it  is  held, 
that  the  use  of  a  road,  by  the  public,  over  a  man^s  land  for  some  years,  creates 
a  servitude  of  way.  But  we  have  held,  that  it  would  be  against  public  ^Ucy 
to  give  the  same  legal  eff^t  to  the  use,  by  the  public,  of  a  path  over  the  unen<> 
closed  and  uncultivated  lands  of  Louisiana,  and  that  roads,  thus  used  even  for  • 
long  time,  and  recognized  by  the  local  authority,  were  not  public  roads,  in  the 
sense  of  the  Civil  Law.  See  the  case  of  Hatch  v.  Anumldy  8d  Ann.  482,  and 
the  case  of  [Name  of  the  case  omitted  by  the  Court ~.S^.]  not  reported. 
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We  are  of  opiniaa  that  the  plaintiflb  hare  &iled  to  establish  the  servitude       Fa: 


which  they  chum.  MuncvAurr, 

It  has  been  asked,  what  the  nature  of  the  right,  created  by  the  compromise,        "  ^^ 
was,  if  it  was  not  the  right  of  servitude  ?    We  have  already  stated  that  the 
cooditiona  appended  to  the  nominal  gift  of  the  hatture,  amounted  to  a  dedica- 
tiOD  of  it  to  tiie  puUic,  to  be  used  as  an  open  space,  and  had  no  other  object 

The  defendants  might,  for  purposes  of  public  utility,  thus  deprive  the  dty  of 
the  rig^t  of  alienating  the  batture,  or  of  erecting  buildings  upon  it  But,  as 
we  held  in  the  case  of  the  StaU  of  Laukiana  v.  The  Etecutars  of  McDonough 
^  al,  such  a  stipulation  was  at  all  times  under  the  control  of  the  Legislature, 
who  could  modify  the  effects  of  it  and  change  the  destination  of  the  property 
whenever  such  a  change  became  of  public  advantage.  Its  power  to  change  the 
desdnation  of  it,  was  expressly  recognized  by  us  in  the  case  of  Belabigarre  v. 
J%c  Second  Municipality,  3d  Annual,  280. 

The  power  of  the  Legislature  to  change  the  destination  of  public  places,  had 
been  previously  recognized  in  the  case  of  De  Armas  v.  The  Mayor  et  aZs,  5  L. 
R.  174  and  194;  The  Mayer  et  al,  v.  Hopkins,  13  L.  851;  Neto  Orleans  v. 
The  United  States,  10  Peters,  733 ;  Municipality  No.  2,  v.  The  Orleans  Cotton 
Press,  18  L.  122.  These  cases  were  all  argued  by  the  ablest  counsel  at  the  bar, 
and  the  opinions  of  the  Court  were  prepared  with  uncommon  care.  In  two  of 
them.  Judge  Martin  dissented  on  other  points — ^but  the  Court  was,  in  all  the  cases, 
unanimous  in  recognizing  the  power  of  the  Legislature  to  change  the  destina* 
tioD  of  tiie  quay  and  of  the  batture  in  front  of  the  City  of  New  Orleans.  After 
so  many  solemn  adjudications,  the  defendants  do  not  appear  to  have  had  any 
serious  claim  which  they  could  compromise.  So  that,  whLe  the  act  of  1820 
was  a  compromise  under  the  form  of  a  donation,  the  act  executed  in  1851, 
would  seem  to  be  a  donation,  under  the  form  of  a  compromise.  The  plaintiffs 
acquired  no  rights  under  that  act,  the  gift  not  being  intended  for  them.  The 
Act  passed  by  the  Legislature  in  1850,  has  been  adduced  by  the  defendants  in 
support  of  some  undefined  right  It  is  our  duty  to  give  full  effect  to  that  Act, 
so  &r  as  it  changes  the  destination  of  a  portion  of  the  batture,  and  authorizes 
the  sale  of  it  But  we  deem  it  also  our  duty  to  disregard,  as  an  assumption  of 
judicial  power  unauthorized  by  the  Constitution,  whatever  in  it  may  be  consid- 
ered as  recognizing,  in  the  defendants,  any  legal  rights  under  the  compromise, 
after  the  change  of  destination  of  the  property. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Court  below  be  affirmed,  with  costs. 

Eusns,  C.  J.  This  suit  is  instituted  by  the  plaintiffs,  who  are  the  owners  of 
the  lots  fronting  on  New  Levee  street,  in  this  city,  for  the  recovery  of  one  third 
of  the  proceeds  of  certain  lots,  situate  on  the  batture  in  front  of  their  property, 
recently  sold  under  an  Act  of  the  Legislature.  Thej  claim  it  as  the  price  of  a 
servitude,  which  is  alleged  to  have  been  created  in  favor  of  their  property  upon 
the  property  thus  sold. 

Exceptions  were  filed  in  the  name  of  the  heirs  of  Bertrand  Oratier,  against 
tiie  joinder  of  the  plaintiffs,  and  also  against  the  joinder  of  the  defendants  in 
file  same  suit,  to  the  petition,  as  not  setting  forth  in  a  clear  and  definite  manner 
the  plainti&'  cause  of  action,  and  to  the  petition  as  not  showing  any  cause  of 
action. 

The  District  Judge  decided  on  the  last  ground  of  exception,  sustaining  it  and 
the  plainti£b'  petition. 
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PiBOH  Xhe  plaintiffs  have  appealed,  aod  the  case  has  been  argued  on  the  correctness 

MnnciPjkUTT,    of  this  decision  of  the  District  Judge. 

We  should  have  preferred  to  have  had  the  whole  case  before  us,  on  all  the 
evidence,  but  we  are  obliged  to  act  upon  it  as  presented,  and  must  endeavor  to 
ascertain  whether,  in  law,  the  plaintiffs*  action  can  be  maintained  on  the  allega- 
tions of  their  petition.  It  is  to  be  supposed  that  they  have  made  the  most  of 
their  case,  and  that  the  allegations  do  not  fall  short  of  the  facts. 

The  plaintiffs  allege,  that  the  defendants  have  sold  a  servitude  exclusively  be- 
longing to  them,  and  they  claim  the  price. 

The  law  defines  servitudes  to  be  charges  imposed  on  an  estate  for  the  use 
and  utility  of  another  estate.  They  accordingly  terminate  when  things  are  in 
such  a  situation  that  the  servitudes  can  be  no  longer  used. 

The  legal  principle  of  ownership  involves  that  of  exclusive  dominion,  and  the 
right  of  enjoying  and  disposing  of  property  independent  of  others,  and  under 
the  sole  restraint  of  the  law.  Servitudes  are  created  by  a  dismemberment  of 
the  absolute  right  of  ownership,  which  thereby  becomes  modified  and  im- 
perfect. 

The  first  presumption  presented  by  the  fact  of  ownership,  is  clearly  in  favor 
of  the  absolute,  perfect  right,  and  no  adverse  right  can  be  recognized,  unless  it 
results  firom  the  presumptions  which  the  law  has  established,  or  parties  them- 
selves have  agreed  as  to  its  nature  and  purpose — ^and  in  this  last  case  of  the  es- 
tablishment of  servitudes  by  covenant,  certainty  as  to  these  relations  is  a  requi- 
site essential  to  their  validity. 

The^stateraent  of  the  plaintiffs'  case  places  it  under  the  laws  in  force  in  this 

'^St^te  preyious  to  the  adoption  of  the  Code  of  1825,  and  the  repeal  of  the  Span- 

.    *tBh  laws.    ^be^£lode  made  great  innovations  upon  the  law  of  servitudes,  as  it 

existed  in  the  law  of  Spain  and  the  Code  of  1808,  but  it  is  by  these  laws  alone 

that  the  )ng}fteio£.the  plaintiffs  arc  to  be  tested. 

Thejr  allege  that  they  are  the  owners  of  the  estates  fronting  on  New  Levee 
street,'  iif  »lator  of  which  the  servitude  is  claimed,  having  derived  title  by  regu- 
lar and  authentic  acts,  respectively  from  one  or  more  of  the  original  owners  of 
the  batturei  That  in  1820,  a  compromise  was  made  between  the  owners  of  the 
batture  and  the  city,  claiming  also  title  to  the  property  by  which  the  former 
should  own  in  full  property  that  portion  situate  between  New  Levee  street  and 
Tchoupitoulas  street,  and  should  abandon  to  the  city,  the  land  outside  of  New 
Levee  street,  on  the  bank  of  the  river,  with  the  right  of  alluvion,  Ac.  :  that  the 
express  condition  of  said  abandonment  and  compromise  was,  that  the  space,  or 
land,  and  its  increase,  thus  abandoned,  should  never  be  sold  by  the  city — that 
no  buildings  should  be  erected  thereon,  but  that  the  same  should  remain  open 
and  unenclosed  for  all  time :  that  by  the  terms  of  said  act  of  compromise,  a 
real,  or  predial  servitude  was  created  and  imposed  upon  all  the  property  exist- 
ing and  accruing  by  alluvions  between  New  Levee  street  and  the  river,  for  the 
benefit  of  the  property  reserved  by  the  proprietors  fh)nting  on  said  street : 
that  said  servitude  was  in  the  nature  of  a  right  of  way,  and  of  perpetual  front 
upon  the  river,  was  of  great  advantage  to  the  property,  in  favor  of  which  it 
was  established,  and  greatly  enhanced  the  price  thereof,  and  that  the  pur- 
chasers of  the  firont  lots  gave  additional  prices  in  consequence  of  the  same, 
and  consequently,  have  paid  the  value  of  said  servitude  of  way,  of  front  and 
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of  Tiew,  ind  are  the  owners  of  the  same  as  well  as  of  all  other  rights        Pabuh 
appertaining  to  said  lots,  which  passed  to  them  as  an  accessoxy,  &c. :    that   M oiriciPALnT, 
this  compromise  received  the  sanction  of  the  Legislature,  but  that  subsequent-        " 
ly  a  law  was  passed  authorizing  the  parlies  to  the  act  of  compromise  to 
eztingmsh  this  seryitude  and  sell  the  property  affected  by  it,  and  that  accord- 
ii^j  the  said  property  has  been  sold,  under  a  certain  other  compromise,  by 
which  this  serritude  is  undertaken  to  be  extinguished — that  to  this  second  act 
d  compromise  the  pkdntifEs  were  not  parties,  though  they,  as  owners  of  the 
lots  to  whom  the  servitude  belongs,  were  the  only  representatives  of  the  rights 
of  the  original  owners. 

This  summary  of  the  rights  of  the  plaintiffs,  as  set  forth  in  their  petition,  will 
enable  us  to  test  their  claim  to  a  share  of  the  proceeds  of  the  sale  of  this  pro- 
perty, which  is  the  object  of  the  present  suit 

Their  right,  it  is  said,  is  based  upon  the  servitude  which  has  been  extinguish- 
ed by  the  sale,  and  which  formed  a  part  of  the  property  sold.  They  having 
affirmed  the  sale  which  was  made  without  their  consent,  have  a  right  to  receive 
oat  of  the  proceeds  a  sum  equivalent  to  the  servitude,  the  abandonment  of 
which  completes  the  ownership,  imperfect  without  it,  which  the  purchasers 
have  acquired  under  the  sale. 

The  servitude,  it  is  contended,  is  established  by  the  following  clauses  in  the  ^ 

act  of  compromise  of  tiie  year  1820 : 

'^Extracts  fixnn  the  Act  of  Compromise  between  the  City  of  New  Orleans 
and  Edward  Livingston  et  als.,  passed  before  JJ.  Lofoergne^  Notary  Public,  on 
the  20th  September,  1820. 

**  Which  said  appearers  on  the  first  part,  in  their  own  i 
aforesaid  capacities,  and  as  possessors  of  the  batture  in 
Mary,  or  representing  the  said  possessors,  being  desirous  < 
with  the  use  of  the  bank'of  the  river  in  front  of  said  bat 
the  communication  of  streets  which  run  thereto,  have,  by  j 
irrevocable  donation  inter  ttro«,  and  in  the  best  form  in  ' 
validate  to  the  Mayor,  Aldermen  and  inhabitants  of  New  < 
by  the  Honorable  Joseph  Roffignac^  Mayor  of  said  City,  1 
oepting,  and  stipulating  for  the  said  Mayor,  Aldermen  and  inhabitants^ 

**The  donation  is  made  with  the  express  condition,  a  condition  without  which 
it  should  not  have  been  made,  to  wit :  That  all  the  groimds  which  are  the  ob- 
jects of  said  donations,  shall  remain  inalienable  and  not  subject  or  liable  to  he 
ssued  for  d^t  or  otherwise^  in  the  hands  of  the  corporation  of  New  Orleans, 
who  shall  never,  under  any  pretence  whatever,  sell,  exchange,  give,  or  other- 
wise dispose  of  them,  in  toto,  or  in  part,  nor  employ  them  for,  or  to  any  other 
me,  than  the  one  to  which  they  are  naturally  destined  to ;  nor  shall  there  be 
made  or  erected  on  them,  any  constructions  or  buildings,  except,  however,  the 
case  when  the  City  Council  shall  think  it  convenient  for  general  public  interest 
to  e^ablish  steam  water-works  on  any  part  of  the  batture  hereby  given,  which 
the  said  City  Council  shall  think  fit  to  choose  for  that  purpose.  It  is,  however, 
agreed,  that  the  prohibition  of  erecting  buildings  or  constructions,  shall  not  be 
construed  so  as  to  prevent  the  Mayor  and  City  Council  of  New  Orleans  fix>m 
establishii^  wharves,  to  fiuiilitate  commerce,  when  they  shall  deem  it  con- 

vouent" 
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PAun  Concurring  in  the  views  taken  bj  Mr,  Juttiee  Soit^  on  the  pUdnti£b'  xigfats, 

MumcipAutT,   I  desire  to  refer  to  some  rules  by  which  Courts  ought  to  be  guided  in  the  nao^ 
"  ^        aition  of  servitudes  of  the  character  of  those  claimed  by  the  plaintiflh.* 

The  Code  of  1825,  not  only  introduced  innorattons  in  the  law  of  serritndefl, 
but,  with  great  latitude,  it  recognized  classes  of  servitudes  entirely  inapplicable 
to  the  state  of  our  society  and  oor  habits,  and  which  can  have  no  place  in  a 
new  and  sparsely  settled  country.  The  Code  Napoleon,  from  which  they  ace 
taken,  found  this  class  of  servitudes  established  by  andent  customs  and  long 
usages,  and  had  to  deal  with  them  as  facts  under  rights  acquired. 

It  is,  therefore,  not  unimportant  to  have  before  us  those  princq>k6  which 
Jurisprudence  has  established  concerning  the  creation  of  those  changes  which 
threaten  to  complicate  the  rights  of  property,  produce  nrach  embsmunncftt  m 
the  law  itself  and  little  real  benefit  to  the  interests  of  sodefy. 

In  the  establishment  of  servitudes  by  the  agreement  of  parties,  tfiey  QU|^t  to 
be  deckred  and  described  with  certainty  as  to  the  property  in  &vor  of  which 
they  are  created,  as  to  the  property  sulgected,  and  as  to  the  nature  of  the 
chsj^  unposed.  The  want  of  certainty  as  to  either  of  these  essential  points 
is  &tal  to  the  stipuUition,  by  reason  of  the  impossibility  of  ascertaining  the 
true  meaning  and  intent  of  the  parties.  In  cases  where  the  word  servitude^ 
,  or  an  equivalent  word,  is  used,  and  a  real  right  is  created  on  one  estate  in  &Tor 

of  another,  difficulties  as  to  the  intention  of  parties  can  rarely  arise.  The  sab- 
stance  of  the  act  will  determine  its  import  But  when  the  stipulation  is  simply 
in  favor  of  the  person,  owner  of  the  estate,  or  when  from  the  purport  of  the 
act  itself,  the  right  is  merely  personal,  it  then  becomes  the  duty  of  Courts  to 
determine  on  the  legal  effect  of  the  agreement  under  consideration,  according  to 
established  principles  of  jurisprudence  in  such  cases. 

It  is  a  general  rule  in  the  interpretation  of  acts  purporting  to  create  serri- 
tudes  by  covenant,  that  the  construction  ought  to  be  in  fiivor  of  the  right  of 
perfect  ownerehip  of  the  estate  sought  to  be  subjected,  and  in  the  sense  ikror- 
able  to  a  i^e  and  exclusive  enjoyment  of  the  rights  of  property.  A  conse- 
quence of  this  rule  is,  that  it  is  incumbent  on  the  party  asserting  a  servitude  to 
establish  it  affirmatively. 

When  a  stipulation  exists  in  &vor  of  a  person,  the  owner  of  an  estate,  the 
language  might  be  such,  or  the  whole  tenor  of  the  act  be  such,  that  a  servitude 
might  be  fairly  deduced,  and,  in  a  case  of  that  kind,  reference  ought  to  be  had 
to  the  respective  condition  of  the  estates,  as  affected  by  the  servitude  in  their 
locality,  uses,  convenience,  and  value. 

Applying  these  rules  to  the  servitude  asserted  in  the  plaintifb  petition,  I  think 
the  conclusion  is  inevitable,  that  no  such  servitude  can  be  predicated  of  the  title 
under  which  they  claim. 

I  find  no  apt  words  in  the  connection  in  which  they  stand,  and  in  the  sense 
in  which  they  are  used,  creating  a  servitude.  Neither  that  nor  any  equivalent 
term  is  used. 

Nor  can  it  be  inferred  that  it  was  the  intention  of  the  parties  to  establish  a 
servitude. 

'*  The  donation  is  made  with  the  express  condition,  a.  condition,  without 
which  it  should  not  have  been  made,  to  wit,  kc. "  The  parties  have  thus  ex- 
pressed what  they  intended,  which  was  to  establish  as  a  nne  qud.  non  condition 
to  the  validity  and  continuance  of  their  stipulations,  that  the  space  in  front 

*  Pardewuf,  Treatite  on  ServHudm^  a  work  of  great  auUiority. 
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AoM  be  a  public  place,  inalienable,  and  not  liable  to  be  seized— over  whicb       P^J™ 
^be  Manicipal  government  should  not  have  the  power  which  it  has  over  ordi-    Mokicifiutt, 
nary  public  places.    No  buildings  were  to  be  erected  on  the  space,  except  for 
steam  water  works.    The  public  buildings  which  the  former  laws  and  usages 
of  the  land  assigned  to  the  banks  of  the  river,  such  as  markets,  &c.,  were  ex- 
doded  from  this  space. 

What  the  parties  intended  they  certainly  provided  for,  fully,  clearly  and 
specifically,  and  I  find  no  ground  for  implying  anything  in  this  relation  which 
was  not  provided  for. 

EEad  the  owners  of  the  riparian  lots  been  few  in  number,  and  the  lots  suffi- 
dently  extensive  for  large  dwelling  houses,  and  the  quarter  of  the  dty  appro- 
priate for  private  dwellings,  there  might  have  arisen  some  presumption  of  utility 
in  favor  of  the  servitude  being  created,  notwithstanding  the  merely  personal 
sdpnlafion.  But  when  we  know  the  property  to  be  at  the  great  western  land- 
ing, and  exclusively  used  for  stores  and  the  appliances  of  the  trade  of  the 
Western  country,  and  was  to  be  sold  in  small  lots  for  stores,  every  such  pre- 
somption  stands  repelled  by  the  facts. 

The  original  riparian  owners  were  not  proprietors  in  common.  They  each 
had  a  front  on  the  river  of  so  many  feet,  and  there  could  be  no  use  for  the  re- 
servation of  the  servitiJde,  either  in  their  favor,  or  the  purchasers  of  the  lots 
which  they  acquired  by  the  compromise,  which  should  extend  beyond  each  lot 
over  the  whole  batture.  The  servitude  claimed  is  indivisible,  and  its  extinction 
would  require  the  consent  of  all  those  in  whose  favor  it  was  stipulated. 

This  fiu:t  was  evidently  foreseen,  and  as  the  increase  of  the  alluvion  was  a 
matter  of  physical  certainty  in  the  course  of  time,  and  equally  so  the  necessity 
for  its  being  applied  to  the  purposes  of  private  ownership,  the  owners  stipulated 
for  their  re-entry  into  their  rights  of  property  of  the  space  they  appropriated 
for  the  pablic  use,  in  the  event  of  the  violation  of  the  conditions  before  recited. 

There  does  not  appear  to  be  any  presiunptions  arising  from  the  act  itself,  the 
Btttore  er  condition  of  the  property  in  &vor  of  the  servitude  asserted. 

There  is  a  total  want  of  certainty  as  to  the  estates  in  whose  favor  the  servi- 
tode  is  established.  It  is  not  stipulated  in  favor  of  the  original  riparian  lots, 
nor  the  intermediate  lots,  between  them  and  New  Levee  streets,  nor  the  front 
k»ts  owned  by  the  plaintifib. 

It  is  not  contended  by  the  plaintifi^  that  the  act  of  1820  contains  any  other 
dansea  relating  to  this  matter,  except  those  redted,  and  it  is  alleged  that  this 
rig^t  of  tito  original  owners  passed  by  intermediate  conveyances  to  the  plain- 
tiffii,  as  an  accessory  to  their  purchase  of  the  front  lots. 

But  that  t^ere  is  no  presumption  in  fkvor  of  this  ground,  resulting  from  the 
situation  of  the  plaintiffs^  lots,  fronting  the  river,  or  fronting  a  public  place,  and 
bounded  by  an  intervening  street,  has  been  long  since  settled  by  the  decisions 
of  this  Court,  and  our  predecessors,  after  argument  by  the  most  eminent 
eoansd.  LeMfrick  st  al^  ats.  The  Ma/yor  et  oZ,  18  Louisiana  R^.  880 ;  French 
V.  The  OarroUton  BaUroad^  2  Annual  Rep.  80 ;  Xiguee  v.  Bujae  et  at,  7  An- 
onal  Rep.  p.  — , 

It  has  been  urged  in  argument,  that  under  the  defendants'  exceptions,  every 
allegation  of  tiie  petition  must  be  taken  as  true,  and  that  if  the  titles  of  the 
plainti£EB  were  in  evidence,  they  might  disclose  a  right  of  action,  on  their  part> 
the  defendants. 
SO 


154  SUPREME  COURT  OP  LOUISIANA, 

PiMBH  We  understand  that  the  exceptions  have  the  effect  of  a  demarrer,  and  admit 

MonoiPAurr,   only  facts  positively  stated  in  the  petition,  and  not  the  conclusions  of  law  drawn 

from  relevant  facts  stated.    The  exception  is  to  nothing  but  what  thus  appears 

on  the  face  of  the  petition,  and  if  it  does  not  contain  sufficient  grounds  for  the 

relief  asked,  the  exception  is  well  taken  and  must  be  sustained. 

When  an  action  is  founded  on  a  notarial  act,  an  authenticated  copy  must  bo 
annexed  to  the  petition,  in  order  that  it  may  be  communicated  to  the  defendant 
if  he  desire  it     Code,  174. 

The  plaintiffs,  instead  of  following  this  direction,  have  stated  their  right,  it  ia 
to  be  presumed,  according  to  the  purport  of  their  titles. 

We  cannot  permit  parties  to  derive  any  advantage  from  vague  and  uncertain 
allegations,  when  they  relate  to  matters  defined  in  written  instruments.  Tho 
cause  of  action,  the  object  of  the  demand,  and  the  nature  of  the  title,  must  be 
stated  with  such  certainty  as  to  apprize  the  defendant  of  every  fact  necessary 
to  put  him  on  his  just  defence,  and  no  party  can  be  allowed  to  secure  any  ad- 
vantage from  obscurity  in  this  respect.    Perkins  v.  Pott$,  7th  Annual  Rep. 

The  defendants  might  have  prayed  oyer  of  the  plaintiffs'  titles  and  had  them 
made  of  record.  They  did  not  so  ask — but  the  first  error,  if  there  be  any  in 
this  respect,  was  committed  by  the  plaintiffs  in  not  annexing  copies  of  their 
titles  to  their  petition. 

Benjamin  &  Micou  submitted  the  following  aipiment,  in  support  of  a  pe- 
tition for  a  re-hearing. 

The  great  importance  of  this  cause,  must  be  our  excuse  for  a^n  soliciting 
the  attention  of  the  Court,  afl^er  the  very  full  examination,  which  it  has,  no 
doubt,  received. 

We  will  consider,  in  turn,  the  leading  objections  made  by  the  Court,  to  the 
claim  of  servitude  set  up  in  the  petition,  and,  in  doing  so,  will,  for  the  present, 
regard  the  act  of  compromise  as  a  part  of  the  petitioa 

1.  The  objection  that  the  terms  of  the  act  are  not  suffidentiy  explicit  to 
show  the  establishment  of  a  servitude. 

We  admit,  without  hesitation,  that  no  servitude  of  the  kind  claimed  by  us 
can  result  fh>m  mere  implication,  and  that  there  must  be  a  titie,  to  create  a  con- 
ventional servitude ;  on  the  other  hand,  no  law  has  been  cited,  nor  is  it  assumed 
by  the  Court  that  the  use  of  the  word  servitude  is  sacramental,  and  that  a  ser- 
vitude may  not  be  created  without  its  use.  The  question  is  one  of  construc- 
tion, and  the  construction  depends  upon  authority.  What  language  is  sufficient 
to  establish  such  a  right,  can  best  be  determined  bv  collecting  together  the 
rules  and  examples  under  them ;  and  this  task  we  will  proceed  to  perform. 

The  Code  lays  down  certain  rules  of  interpretation  applicable  to  such  case& 

First:  That  the  presumption,  in  cases  of  doubt  as  to  the  existence  of  the 
right,  is  in  favor  of  the  owner  of  the  property. 

Second :  That  if  the  right  be  stated  to  be  for  the  benefit  of  an  estate,  it  is 
esteemed  a  servitude,  though  not  so  called. 

Third :  That  if  the  right  be  not  stated  to  be  for  the  benefit  of  the  estate^ 
then  it  is  the  duty  of  the  Court  to  inquire  "  whether  the  right  granted  be  of 
real  advantage  to  the  estate,  or  merely  of  personal  convenience  to  the  owner.^' 

Fourth :  That  "if  the  right  granted  be  of  a  nature  to  assure  a  real  advan- 
tage to  an  estate,  it  is  to  be  presumed  that  such  right  is  a  real  servitude,  al- 
though  it  may  not  he  so  styled,  &c.'^    Code  A.  A.  749,  750,  761,  752. 

These  are  mere  rules  of  interpretation,  and  were,  no  doubt,  intended  rather 
as  declaratory  of  the  kw,  than  as  an  innovation  upon  the  rules  previously  in 
use.  They  are  not  embraced  in  the  Code  Napoleon,  and  seem  to  have  been  the 
result  of  the  jurisprudence  of  Courts,  and  of  the  general  doctrine  of  treatises 
upon  the  subject.  Let  us,  therefore,  see  what  degree  of  particularity  and  cer- 
tainty has  been  demanded  by  authors  and  Courts. 
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The  writer  who  seems  most  exactiiig,  with  respect  to  the  terms  necessary  to 
establish  a  serritade,  and  whose  treatise  is  quoted  by  the  Court,  is  Lalaure  ;    MraiopAurr, 
but  let  us  see  what  Merlin  says  of  him.  n  ^' 

^  Lalaure^  iivre  1,  chap.  10,  dit^  que  quand  an  eomiitue  une  servitude^  ilfaut 
que  le  terrain  qvConteut  cuuervir^  soil  certain  et  detigni,  tantpar  la  meture  que 
par  «0f  Unang  et  aboutiuans,  H  cite,  ri  eette  ocecuion,  la  loi6,  D,  de  Servituti- 
W  /  mais  eette  lot  ne  dit  rien  de  temhlahle^  quoiquHl  le  euppoee  ainsi^dans  la  tra- 
dmcHoji  qu^il  en  a  donnte  ;  elle  dit  eeulement  qu'onpeut  itahlir  ou  remettre  une 
mrcitudeeuruneeertainepartied'un/ands:  Ad  certam  partem  fundi  servi- 
tus  tain  remetti  quam  constitui  potest ;  e^est-d-dire^  qu'on  peut  la  remettre  au 
Vitablir  eur  une  eertaine  partie  eomme  ewr  la  totalitS" 

**  H  suffU  done,  pour  la  taliditt  d^une  servitude,  que  U  ^onds  tur  Uquel  an 
Vetablit  et  Vespece  de  la  servitude  eoient  dhign(A  de  manitre  d  nepae  iy  mi' 
prendre,  surtaut  dans  lee  teetamens,  Ae^    Merlin,  81,  Rep.  64. 

And  this  seems  to  conform  to  the  general  text  of  the  Institutes.  "  Si  quit 
telit  vieino  aliquod  jus  eonstituere,  pactumibus  atque  etipulationibus  id  effeeere 
iebet.^  Inst  Just  L.  2,  T.  8,  §  4.  Thus  giving  permission  to  owners  to  estab- 
lish setYitudes,  as  they  grant  any  other  right,  by  contract  or  stipulation  without 
reauiring  any  unusual  particularity. 

jPothier  says,  in  general  tenns,  that  servitudes  may  be  established,  either  by 
coDtract,  or  by  donation,  or  will,  and  one  of  his  instances  is  the  case  of  a  par- 
tition, where  the  share  falling  to  one  party  is  burthened  with  a  servitude,  in 
fiiTor  of  the  other  portion  of  the  properfy.     10  Pothicr,  p.  422. 

TouUier  says  that  servitudes  are  frequently  established  in  partitions,  where 
the  right  of  view,  passage,  ^,  is  stipulated  for  the  benefit  of  one  and  imposed 
upon  the  other  of  the  houses:  ^^Bans  taus  Us  eas,^^  he  says,  *'  il  imparte  de 
hUn  dieigner  le  fonds  auquel  la  servitude  est  impasse,  et  Fespiee  de  servitude, 
afin  de  prevenir  lee  contestations  trap  friquentes  en  eette  mati^e,  8  TouUier, 
Na601. 

Ihtrant^m  says  nothing  about  the  precise  form  of  establishing  servitudes,  but 
that  they  may  be  constituted  in  any  form  of  contract,  as  sde,  exchange,  or 
covenant  between  neighbors,  and  most  frequently  in  partitions :  6  Duranton, 
Na  562 ;  and  he  savs  they  may  be  proved  by  any  title  constituting  or  acknow- 
ledging them,  **  au  hien  un  titre  reeogniti/,^^  emanating  from  the  owner  of  the 
subject  property  or  his  author.     Ibid.  No.  566. 

Zaeharie  says,  "  Si  par  suite  des  clauses  d'une  adjudication  d^hiritages  em- 
dues  ou  lidUs  en  justice,  des  servitudes  sont  imposies  d  ses  heritages,  eUes  ren- 
trent  dans  la  classe  des  servitudes  6tablies  par  convention,^^    2  Zaeharie,  78. 

Ifareade  does  not  notice  the  form  of  acts  necessary  to  constitute  a  servitude, 
but,  in  giving  the  rule  for  ascertaining  whether  a  servitude  has  been  created,  he 
says,  we  must  examine,  first,  if  it  is  established  between  two  estates,  and  se- 
cond, if  in  truth  a  charge  is  imposed  upon  one  estate  for  the  benefit  of  another. 
2  Ifareade,  606. 

Damat  prescribes  no  special  form  for  this  contract,  but  says,  the  servitude  is 
governed  by  the  title  which  establishes  it     1  Domat,  829. 

Thus  the  rules  laid  down  in  the  Code  are  shown  to  be  substantially  the  same 
that  have  always  been  observed  in  the  Civil  Law.  It  could  hardly  be  other- 
wise, for  rules  of  interpretation  of  contracts  are,  in  their  nature,  of  universal 
api^cation,  and  consequently  do  not  differ  very  much  in  systems  otherwise 
diverse. 

Under  the .  Common  Law  of  England,  no  greater  particularity  is  required. 
Sngden  savs,  in  substance,  that  if  a  covenant  in  a  deed  relate  to  the  land,  it 
passes  with  the  land,  and  will  be  enforced,  either  at  law  or  in  equity,  but  gives 
no  special  form  of  words  necessary  to  make  such  a  covenant  valid.  2  Sugden, 
Tend.  p.  828  et  seq. 

In  tl^  case  of  the  Orleans  Ndv.  Ca.  v.  the  Mayor,  2  Mart  88,  Judge  Martin, 
in  his  opinion,  quotes  the  same  text  which  we  have  copied  above  from  the  In- 
stitutes, Si  quis  velit,  Ac,,  as  the  law  of  this  State. 

We  may  thence  conclude,  that  the  rules  of  interpretation  of  contracts,  con- 
stituting servitudes,  were  the  same  in  substance  before  the  Code  of  1825,  as 
were  embodied  in  that  Code,  and  that  no  particular  tirms  or  phrases  were  re- 
quired to  establish  such  a  right 
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Paubh  Let  us  now  present  only  a  few  instances  of  the  application  of  these  rules  to 

HraiOTAUTT    particular  cases ;  and  first,  the  case  from  Dalloz^  which  we  have  already  brought 
ier  jkL.    *    to  the  attention  of  the  Court 

The  owner  of  a  block  of  buildings  sold  a  part  of  them  to  Haudurd^  stating 
in  the  act,  that  the  land  before,  and  at  the  end  of  the  buildings  sold,  so  far  as 
<he  vendor  had  any  right  to  it,  was  embraced  in  the  sale,  but  that  the  purchaser 
should  not  build  upon  said  land,  unless  at  the  end  and  in  the  same  line  with  the 
Other  buildings.  Having  afterwards  sold  the  remaining  buildings  to  other  persons, 
the  original  owner  released  this  covenant  in  favor  of  the  successors  of  the  ven- 
dee in  the  first  sale.  They  attempted  to  build  upon  the  space  reserved,  and 
were  prohibited  by  the  successors  of  the  vendees  in  the  second  sale.  The  Court 
of  Cassation  decided  (although  the  word  was  not  found  in  the  deed)  that  the 
stipulation  not  to  build,  imported  a  servitude  in  favor  of  the  buildings  reserved 
from  tiie  first  sale,  which  passed  with  those  buildings  to  the  purchasers  in  the 
second  sale ;  that  the  covenant  could  not  be  released  by  the  original  owner  after 
he  had  ceased  to  be  the  proprietor  of  the  property  to  which  the  right  attached. 
The  injunction  was,  therefore,  maintained.     Dallot,  1826,  1,  84. 

Here,  as  in  the  present  case,  the  servitude  was  created  without  the  use  of  the 
word ;  it  was  held  to  attach  to  the  property  which,  at  the  time  it  was  made, 
belonged  to  the  party ;  to  have  passed  under  the  general  term  of  rights,  ways, 
and  privileges,  to  the  purchasers  of  that  property.  In  that  case,  the  same  at- 
tempt was  made  that  is  made  in  this ;  that  is,  the  original  owner  attempted  to 
release  the  servitude  after  he  had  ceased  to  be  the  owner  of  the  Urre  d&mu 
nante,  and  it  was  decided  that  he  had  no  such  right. 

But  the  case  most  precisely  analogous  to  the  present,  is  one  decided  by 
Chancellor  Walworth^  of  New  York. 

Bostvrieky  the  owner  of  a  lot  of  land  in  the  village  of  Auburn,  was  also  the 
owner  of  a  triangular  piece  of  ground  on  the  opposite  side  of  the  street  Hav- 
ing sold  the  first  lot  to  Miller^  it  was  agreed,  as  a  part  of  the  bargain,  that  the 
triangular  piece  of  ground  should  be  deemed  puolie  property ^  so  that  neither 
JBoftwieh,  nor  any  person  claiming  under  him,  should  ever  erect  any  buildings, 
or  exercise  any  other  act  of  ot^mership  thereon.  Two  deeds  were  prepared  and 
executed,  one  simply  conveying  the  lot  sold,  the  other  a  bond,  under  a  penalty, 
containing  the  above  agreement  respecting  the  triangle.  Ailcrwards,  Milltr 
sold  to  HilU  a  part  of  the  property  so  purchased  from  BosticieJr,  The  trustees 
of  a  church,  having  a  front  on  the  triangle,  desiring  to  extend  the  church  a  few 
feet  upon  the  ground,  applied  to  the  parties  for  permission  to  do  so.  The  exe- 
cutors of  Bosttdckj  the  original  owner,  and  ihe  first  purchaser,  Miller,  gave 
their  permission,  but  Mills,  the  purchaser  from  Miller ,  reftued.  The  trustees 
persisting  in  building,  ffills  enjoined. 

Here  is  a  case  which,  in  every  feature,  corresponds  with  our  own.  There 
was  the  dedication  to  public  use  and  the  interposition  of  a  street  between  the 
Urre  dominants  and  the  terre  serviente.  There  was  no  servitude  or  easement 
created  by  name ;  and  while,  in  our  case,  the  right  in  question  appears  in  the 
title  to  the  land,  in  the  Now  York  case  it  was  evidenced  by  a  distinct  deed  in 
the  form  of  a  personal  covenant 

Chancellor  Walworth  decided :  1st  That  the  two  deeds  were  to  be  regarded 
as  one ;  thus  connecting  the  right  with  the  property  to  which  it  belonged ;  then 
proceeding  to  consider  the  nature  of  the  right  secured  by  the  deed,  he  says : 
"The  object  of  the  bond  was  not  to  secure  a  personal  right  to  Miller  to  have 
the  triangle  kept  open,  without  reference  to  the  benefit  he  expected  to  receive 
thereby  as  the  owner  of  the  lands  conveyed  to  him  by  the  deed.  It  was  an 
easement  or  privilege  annexed  to  those  lands ;  and  if  he  had  reoonveyed  the 
whole  of  the  land  to  Bostwick,  his  right  to  recover  for  a  breach  of  the  condition 
of  the  bond,  would  have  become  extinct.  8  Kent^s  Comm.  449 ;  Ersk.  Princ 
218,  227.  The  right  thus  granted  was  the  servitude  nan  officiendi  Iwninibus 
tel  prospectui  of  the  Roman  law,  or  the  right  of  the  owner  of  the  lands  to 
which  it  is  appurtenant,  to  restrain  the  owner  of  the  servient  tenement  fr*oin 
making  any  erection  thereon  which  may  injure  the  light  or  prospect  of  the 
dominant  tenement,  or  any  part  thereof;  Rights  of  this  descnption,  denomi- 
nated predial  servitudes  in  the  civil  law,  and  by  our  law  termed  easements,  are 
attached  to  the  estate  and  not  to  the  person  of  the  owner  of  the  dominant  tene- 
ment; and  they  follow  that  estate  into  the  hands  of  the  assignee  thereof    Sd, 
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on  tiie  other  band,  they  are  a  charge  upon  the  estate,  or  property  of  the  serri-       Pavm 

ent  tenement,  and  follow  it  into  the  hands  of  any  person  to  whom  such  tene-    uvmarkun 

ment,  or  any  part  thereof,  is  subsequentiy  conveyed.     8  Kent*8  Comm,  420 ;        ar  il.    * 

Ofde  Hap.  art  986 ;  ImL  Cttil  Law  of  t^in,  189.    As  the  right  is  annexed 

Id  the  estate,  for  the  benefit  of  which  the  easement,  or  servitude,  is  created,  the 

ri^^t  is  not  destroyed  by  a  division  of  the  estate  to  which  it  is  appurtenant 

Ajod  the  owner,  or  assignee,  of  any  portion  of  that  estate  may  claim  the  right 

80  ^  as  it  is  applicable  to  his  part  of  the  property,  provided  the  right  can  be 

enjoyed  as  to  the  separate  parcels,  without  any  additional  charge,  or  burthen,  to 

tile  proprietor  of  the  servient  tenement    The  same  principle  is  applied  by  the 

comis  of  law  to  covenants  which  run  with  the  land    And  the  assignee  of  the 

whole  estate,  in  a  part  of  the  premises,  may  recover  in  his  own  name,  as  such 

assignee,  for  a  breach  of  the  covenant  as  to  that  part,  provided  the  covenant  is 

in  its  nature  divisible.    Shep.  Touchs.  199 ;  Conan  v.  Kemis6y  Sir  W.  Jones's 

Rep.  245.     In  the  language  of  a  distinguished  Common  Law  Judge,  *  they  stick 

so  hst  to  the  thing  on  which  they  wait,  that  they  follow  every  particle  of  it' 

See  WHmot's  Opin.  846.    As  the  right  to  have  the  triangular  lot  kept  open  for 

the  benefit  of  the  dominant  tenement,  was  appurtenant  to  every  part  of  the 

premises  conveyed  to  Miller  to  which  that  privilege  could  be  of  any  possible 

use,  JBtUi,  by  the  purchase  of  that  portion  of  those  premises  which  lies  directly 

opposite  the  triangle,  became,  in  equity  at  least,  the  assignee  of  that  privilege 

or  easement,  pro  tanto, 

**  Miliar  admits,  in  his  answer,  that  he  informed  the  complainant  of  the  rieht 
he  had  secured,  by  the  bond  of  Bo9twick^  to  prevent  the  erection  of  any  build- 
ing on  the  triangular  piece  of  land ;  and  that  this  information  was  given  pend- 
ing the  n^otiations  for  a  sale  to  the  complainant,  as  commending  the  purchase 
of  that  pu^  of  the  premises  which  was  subsequently  bought  by  him.  If  the 
privflege  was  of  no  value  to  that  part  of  the  property,  the  mention  of  the  fact 
of  the  bond  would  have  been  no  commendation ;  and  if  it  was  calculated  to 
enhance  the  vahie  of  the  property  in  the  opinion  of  the  purchaser,  it  would  be 
inequitable  to  permit  the  seller  to  release  the  right  he  had  secured  by  the  bond, 
after  he  had,  by  that  means,  induced  the  complainant  to  become  the  buyer.  If 
such  a  privilege  did  increase  the  value  of  the  property,  or  render  its  possession 
more  desirable,  either  in  reference  to  its  present  or  future  use  for  village  lots, 
the  legal  presumption  is,  that  the  purchaser  took  that  privilege  into  the  account 
in  deciding  upon  the  expediency  of  taking  the  property  at  the  price  he  concluded 
to  give.  The  complainant  L<»,  therefore,  equitably  entitled  to  the  benefit  of  the 
stipulations  in  the  bond,  so  far  as  is  necessary  to  secure  him  the  privilege,  as 
af^Nirtcn&nt  to  that  part  of  the  premises.  As  against  the  present,  or  any  fu- 
ture owners  of  the  land,  still  held  by  Miller,  the  trustees  of  the  Baptist  church 
have  secured  the  right  to  extend  their  building  on  to  the  triangle  to  the  extent 
of  twelve  feet  But  as  they  made  that  arrangement  with  the  full  knowledge  of 
the  equitable  claim  of  Hills,  they  cannot,  without  his  consent,  be  permitted  to 
erect  a  building  on  any  part  of  the  triangle,  to  the  injunr  of  his  part  of  the  ad- 
jacent property,  held  under  the  deed  from  Boatvnch  to  Miller. 

*'  From  the  answer  of  the  defendants,  and  from  a  view  of  the  several  locali- 
ties about  this  triangle,  as  exhibited  by  the  maps,  I  confess  it  appears  to  me 
that  the  com(Ainant  is  a  little  unreasonable  in  refusing  this  privilege  to  a  re- 
spectable congregation  of  christians,  who  wish  to  enlarge  thdr  church  by  ex- 
tending it  only  a  few  feet  into  this  vacant  lot ;  unless,  indeed,  the  object  of  this 
suit  is  to  settle  his  rights  as  to  the  future  occupation  of  the  residue  of  the  tri- 
angle. But  the  same  principle  which  would  authorize  this  Court  to  disregard 
his  rights  for  this  object,  would  render  it  equally  proper  for  the  Court  to  disre- 
gard them  if  tiie  object  of  the  defendants  was  to  erect  a  *  Hall  of  Science,'  or  a 
Turkish  Mosque.  And  for  aught  I  can  know  judicially,  the  contemplated  build- 
ing may  be  as  offensive  to  Sie  complainant  as  an  edifice  of  either  of  the  de- 
scriptions supposed  would  unquestionably  be  to  his  pious  neighbors  who  now 
wish  to  worship  there.  However  unreasonable  I  may  suppose  the  complainairt 
to  l>e  in  this  instance,  if  he  has  rights,  they  are  guaranteed  to  him  by  the  con- 
stitution, and  he  cannot  be  deprived  of  them,  eveq  for  a  public  benefit,  except 
by  due  course  of  law,  and  upon  receiving  a  just  compensation  therefor.  The 
Legislature  has  not  deemed  it  expedient  to  authorize  the  taking  of  private  pro- 
perty for  such  an  object ;  and  nntU  they  do  so,  he  cannot  be  de|mved  of  his 
rights  without  his  consent.  ^^ 
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This  doctrine  is  strictly  in  accordance  with  that  laid  down  in  the  case  of  the 
McHraFAUTT,  ^^w**««»  of  Watertoton  v.  Cowetij  4  Paige's  Ch.  Rep.  514,  the  circumstances  of 
which  were  the  same,  except  that  the  deed  contained  no  dedication  to  public 
use.  A  similar  covenant,  not  to  build  upon  a  public  square,  in  front  of  premi- 
ses sold,  although  not  so  named,  was  decided  to  be  a  privilege  or  easement 
which  passed  with  the  land  to  which  it  was  attached.  And  the  same  doctrine 
is  found  in  Sugden  on  Vendors.  **  There  is  no  objection,**  says  this  author,  '*in 
point  of  law,  to  the  owner  of  an  area  surrounded  by  houses,  contracting  that  it 
shall  never  be  built  upon,**  and  he  maintains  most  decidedly  that  such  covenants 
run  with  the  estates,  to  which,  and  in  fiivor  of  which  they  are  attached,  and 
will  be  enforced,  both  at  law  and  in  Equity.     2  Sugden  on  Yen,  829. 

Perhaps  we  owe  an  apology  to  the  Court,  for  again  pressing  these  authorities 
upon  its  attention.  Let  it  bo  found  in  Uie  fact,  that  although  they  appear  to  be 
directly  in  point,  they  are  not  noticed  in  the  opinions  which  have  been  pro- 
nounced, and  we  are  left  to  conjecture  to  ascertain  how  they  failed  to  produce 
any  effect  upon  the  mind  of  the  Court 

Wo  have  thus  labored  to  show,  both  by  precept  and  example,  that  there  is 
no  peculiar  rule  of  construction  applicable  to  the  establishment  of  servitudes. 
They  are  governed  by  the  same  rules  with  other  contracts.  The  law  pays  no 
regard  to  mere  names,  because  words  are  not  things.  It  looks  to  the  substance 
of  the  act,  and  if  the  meaning  be  apparent  and  Uwful,  effect  is  given  to  that 
meaning.  In  other  words,  we  come  back  to  the  very  rules  contained  in  the 
Code  of  1825.  A  servitude  must  have  a  title,  therefore  it  is  not  presumed; 
but  if  a  burthen  is  granted  upon  an  estate,  then  the  Court  must  look  into  the 
character  of  that  burthen,  and  if  it  be  in  the  nature  of  a  servitude,  and  for  the 
advantage  of  an  adjoining  estate,  the  Court  has  no  power  to  declare  the  agree- 
ment null,  but  must  enforce  it  as  a  servitude. 

In  the  opinion  of  the  Chief  Justice,  it  is  said,  that  the  present  case  is  to  be 
^vemed  by  the  laws  in  force  prior  to  the  new  Code  and  the  repeal  of  the  Span- 
ish laws,  and  that  the  Code  of  1825  introduced  innovations  in  the  law  of  servi- 
tudes, and,  with  great  latitude  recognized  classes  of  servitudes  inapplicable  to 
the  state  of  our  society  and  habits.  But  wo  are  not  informed  in  what  particu- 
lar this  remark  applies  to  our  case.  It  is  true  that  the  chapter  on  servitudes 
was  greatly  elaborated  in  the  Code  of  1825,  but  we  must  venture  to  express  a 
doubt,  whether  that  Code  allowed  a  greater  extension  of  such  rights  than  was 
allowed  by  the  Code  of  1808.  The  Art  705,  of  the  present  Code,  is  the  same 
with  Art  49,  p.  138,  of  the  Code  of  1808,  and  is  a  translation  of  the  corres- 
ponding Article  in  the  Code  Napoleon.  It  gives  to  proprietors  the  right  to  **  es- 
tablish on  their  estates,  or  in  favor  of  their  estates  such  services  as  they  deem 
proper  ;  provided,  nevertlielcss,  that  the  services  be  not  imposed  on  the  person, 
or  in  &vor  of  the  person,  but  only  on  an  estate,  or  in  favor  of  an  estate,  and 
provided,  moreover,  that  said  services  imply  nothing  contrary  to  public  order." 

Whether  there  is  anything  in  the  servitude,  now  claimed  by  us,  contrary  to 
public  order,  is  a  question  for  consideration  hereafter ;  but  with  this  text  of  the 
Code  in  force  ever  since  1808,  it  seems  difficult  to  maintain  that  any  class  of 
servitudes,  permitted  bv  the  Code  of  1825,  were  excluded  by  the  law  previous- 
ly in  force.  But  even  if  this  class  of  servitudes  be  extended  by  the  new  Code, 
that  extension  cannot  affect  the  validity  of  those  which  were^ecognized  by- 
both  Codes.  Of  these,  the  servitude  of  not  building,  is  one  of  the  most  pro- 
minent It  is  a  servitude  well  known  to  the  Roman  law  and  recognized  and 
regulated  in  many  texts.  In  the  Code  Napoleon,  it  is  mentioned  as  an  example 
of  the  kinds  of  servitudes  that  may  be  established  by  contract,  No.  689,  and 
the  Art  52,  p.  188,  of  the  Code  of  1808,  is  only  a  translation  of  the  corres- 
ponding article,  and  thus  adopts  the  same  example.  The  article  is  repeated 
without  any  change  in  the  Code  of  1825. 

Let  us  now  consider  whether  the  principles  of  law,  thus  collected  from  the 
texts,  and  the  decisions,  are  not  applicable  to  the  case  before  the  Court ;  and 
for  tills  purpose,  we  treat  the  act  of  1820  as  if  it  formed  a  part  of  our  petition. 

That  act  has  been  decided  by  your  Honors,  to  be  an  act  of  compromise  and 
partition.  The  whole  property  to  which  it  referred  was  embraced  between 
Tchoupitoulas  street  and  the  river,  and  was  bounded  above  by  Montgomery's 
line  and  below  by  Common  street  A  plan  was  annexed  and  referred  to,  in 
which  the  portion  assigned  to  the  City,  and  that  reserved  to  the  proprietors,  is 
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disimcily  marked — all  between  the  Tchoupitoalas  street  and  the  Levee  (  except-       Piiusr 
bg  the  cross  streets)  being  reserved  to  the  proprietors,  and  all  between  tne    ^^^ctfalctt 
Leree  and  the  river  being  abandoned  to  the  city.  0  al. 

It  is  impossible,  therefore,  to  say  that  there  is  any  uncertainty  as  to  the 
estates  upon  which,  and  in  &vor  of  which,  the  alleged  servitude  was  reserved ; 
the  two  parts  are  as  distinctly  designated  as  they  could  be  in  an  act  of  sale,  and 
certainly  a  description  sufficient  to  pass  the  absolute  title,  is  sufficient  to  support 
the  establishment  of  a  servitude.    If,  therefore,  in  an  act  of  partition,  a  service  -■ 

or  bur&en  be  imposed  upon  the  share  of  one  of  the  partakers,  and  if  it  be  of 
a  diaracter  to  ino-ease  the  value  of  the  other  share,  it  is  a  principle  of  law, 
wfaidi  we  have  established  beyond  the  possibility  of  doubt,  that  it  is  pre- 
somed  to  be  a  real  servitude,  although  it  be  not  so  called. 

The  only  question  that  remains,  tnen,  is,  whether  the  character  of  the  bur- 
then is  not  such  as  to  correspond  with  the  legal  definition  of  a  servitude. 

The  abandonment  of  title  by  the  front  proprietors  of  all  the  property  between 
the  New  Levee  and  the  river,  was  made  and  accepted  upon  the  express  condi- 
tion that  the  property  should  never  be  sold ;  that  it  should  be  kept  open  for 
public  use,  and  that  no  buildings  should  ever  be  erected  upon  it  It  is  dear 
tiiat  this  act  gives  the  title  or  ownership  to  the  city,  and  equally  clear  that  it 
does  not  give  the  full  and  absolute  eiyoyment  of  ttie  estate  granted.  The  na- 
ture of  the  restrictions  imposed  by  the  act  must,  therefore,  be  considered 

The  dedication  to  the  public  use,  and  the  prohibition  of  sale,  seem  to  us  to 
be  a  mere  inducement  to  the  leading  object  of  preventing  improvements  and 
buildings.  If  the  space  remained  forever  open  and  ummproved,  the  public 
would  have  the  free  use  of  it  from  its  position  on  the  margin  of  a  great  river. 
The  prohibition  of  sale  could  have  no  other  possible  motive  than  to  secure  the 
perpetuity  of  the  other  conditions,  because  if  those  conditions  were  observed, 
It  wcMild  be  a  matter  of  absolute  indifference  to  the  front  proprietors,  where  the 
naked  and  barren  title  might  vest  The  three  conditions,  tnerefore,  concur  in 
one  leading  and  prominent  object,  and  that  object  is  to  keep  open  and  unim- 
proved, the  space  between  the  river  and  the  estate,  which  the  compromise  se- 
cured to  the  front  proprietors.  So  jar  from  there  being  any  repugnancy  in 
these  oonditions,  they  are  perfectiy  accordant  with  and  auxiliary  to  each  other. 

The  prominent  burthen,  thus  imposed  upon  the  estate  accepted  by  the  City, 
is  the  obligation  not  to  build  Could  such  an  obligation  be  of  any  possible 
benefit  to  the  persons  who  demanded  the  stipulation,  or  their  heirs,  indepen- 
dently of  any  supposed  advantage  to  the  property,  of  which  thev  were  the 
owners?  That  it  could  not  be,  is  a  self-evident  proposition,  and  it  would  be 
(fisrespectful  to  the  Court  to  support  it  by  argument 

Does  not  any  advantage  that  might  result  from  this  prohibition  inure  to  the 
property  retained  by  the  front  proprietors  ? 

As  the  Court  seems  to  answer  this  question  in  the  negative,  we  will  consider 
the  objections  stated  in  the  opinions  pronounced 

The  Chief  Justice  remarks,  that  the  right  of  prospect,  which  the  stipulation 
was  calculated  to  secure,  coidd  only  be  of  advantage  to  private  dwellings,  and 
as  the  property  reserved  was  only  adapted,  from  its  position,  to  stores  and  shops 
suitable  to  the  Western  commerce,  the  servitude  of  view  could  be  of  no  advan- 
tage to  it 

We  must  first  reply,  that  this  objection  travels  beyond  the  limits  of  the  de- 
murrer, and  negatives  one  of  the  facts  alleged  in  the  petition.  To  what  pur- 
pose the  lots  reserved  were,  or  are  adapted,  is  not  stated  in  the  petition,  and  to 
assume  that  they  are  not  suitable  for  private  dwellmgs,  is  to  go  out  of  the  re- 
cord ,  and  oppose  tiie  personal  knowledge,  or  opinion,  of  the  Judge  to  an  alle- 
gation in  the  petition.  It  is  charged  in  the  petition,  that  the  burthen  imposed 
upon  tiie  batture,  did  increase  the  value  of  the  front  property,  and  that,  in  con- 
sequence thereof,  the  plaintiff  paid  for  it  a  much  higher  price  than  it  would 
have  commanded  if  the  burthen  had  not  been  imposed.  This  is  a  fact — ^not  a 
conclusion  of  law.  It  must,  therefore,  be  admitted  to  be  true  on  the  demurrer. 
If  it  is  not  admitted,  we  must,  according  to  all  known  rules  of  practice,  have 
an  opportunity  of  proving  it 

But  we  join  issue  with  the  Court  as  to  the  correctness  of  the  opinion  thus 
expreaaed 
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Pauib  There  are  other  considerations  besides  the  mere  pleasure  of  an  agreeable  mad- 

«•  extensive  prospect    The  front  on  a  wider  street,  or  on  a  river,  may  add  to  the 

jR 'ax,?"'  market  value  of  stores,  shops  and  warehouses.  It  affords  to  them  greater  &cil- 
ity  of  access,  and,  in  the  present  case,  insured  a  direct  interoourse  between 
each  house  that  might  be  erected  on  the  front,  with  each  and  every  part  of  one 
of  the  most  important  public  landings  in  the  United  States,  and,  perhaps,  in  the 
world.  It  enabled  the  tenants  of  these  stores  and  warehouses,  to  attract  their 
customers  by  exhibiting  their  signs,  and  showing  the  front  of  their  establish^ 
ments,  so  as  to  be  visible  from  the  floating  hotels  and  floating  warehouaes, 
borne  upon  the  bosom  of  the  greatest  of  nvers,  from  the  sea  and  fi[x>m  the 
country,  with  their  freight  of  wealth,  and  their  crowds  of  merchants  and  plan- 
ters. The  act  of  1820  rave  a  promise,  that  this  front  and  view  should  remain 
forever  undisturbed,  and  rave  an  assurance  to  the  occupants  of  front  houses 
that  no  competitor  should  ever  interpose  his  booth,  or  erect  his  stall|  or  his 
shop,  between  them  and  the  landing  place  of  the  customer. 

'Die  increase  of  the  money  value  of  property,  is  as  legitimate  an  obfect  fbr 
the  acquisition  of  the  servitude  of  view,  over  an  adjoining  estate,  as  me  mere 
pleasure  of  a  prospect ;  and  we  think  that  no  man  can  doubt  that  the  stipula- 
tion, in  the  act,  was  intended  to  enhance,  and  did  greatly  enhance,  the  value  of 
the  fh>nt  lots. 

The  Court  refuses  to  recognize  this  advantage,  because  it  is  not  expressed  in 
the  act  as  a  condition  or  motive,  and  because  another  motive  is  expressed  That 
motive  is  the  desire  of  **  favoring  the  public  with  the  use  of  the  bank  of  the 
river." 

To  this  we  answer,  in  the  first  place,  that  it  is  an  elementary  principle  of  law, 
that  the  consideration  of  a  contract  need  not  be  expressed  on  its  face-^ode 
'  1888«-and  that  the  recital  of  a  consideration  which  has  no  existence,  will  not 
affect  tlie  validity  of  the  contract,  provided  there  be  another  not  expressed,  and 
the  true  motive  be  not  unlawful.  Piehersgill  v.  Brown,  7  Annual ;  6  Toullier. 
It  follows,  that  the  expression  of  one  motive,  whether  truly  or  falsely,  does  not 
exclude  the  existence  of  another;  and  the  Court  is  at  liberty  to  search  for  the 
true  object,  in  the  whole  tenor  of  the  act,  in  the  character 'of  the  stipulations, 
and  even  in  circumstances  not  noticed  in  the  act  itself.  Thus,  in  the  case  from 
DaUog,  1825,  already  cited,  no  motive  was  expressed  for  the  stipulation  not  to 
build,  yet  the  Court  found  no  difficulty  in  arriving  at  the  condusion  that  it  was 
a  stipulation  for  the  benefit  of  that  pau^  of  the  property  which  the  vendor  re« 
tained  for  himself.  In  the  case  of  liilk  v.  MilUr,  quoted  above  at  large,  the 
stipulation  was  contained  in  an  ordinary  penal  bond,  and,  in  form,  was  a  mere 
personal  obligation ;  but,  to  arrive  at  the  true  intent  of  liie  parties,  the  Court 
took  notice  of  the  deed  of  sale,  executed  on  the  same  day,  so  as  to  sustain  the 
stipulation  contained  in  the  bond,  and  find  for  it  a  lawful  cause,  in  the  advan- 
tage it  conferred  upon  a  neighboring  property.  There  could  be  no  better  illus* 
tration  of  this  familiar  principle,  that  the  decision  of  this  Court  in  the  case  of 
DelaMgarre,  where  your  Honors  held  the  motive  expressed,  and  the  form  of  the 
contract,  a  mere  simulation  ;  but  yet  held  the  act  valid  and  effectual,  because  it 
contained  lawful  stipulations  of  a  different  character  than  those  expressed.  It 
was  not  a  donation,  which  it  pretended  to  be— yet  it  was  a  good  compromise, 
wluch  it  did  not  purport  to  be. 

Hence  it  is  immaterial  whether  the  motive  expressed  was  true  or  fiUse ;  but 
certainly  the  fierce  litigation  that  had  been  carried  on  for  twenty  years  between 
^e  public  and  the  claimants  of  this  property,  would  suggest  the  idea  that  the 
daimants  were  actuated  by  any  other  motive  than  disinterested  generosity  to- 
wards the  public.  The  act  bears,  in  all  its  features,  the  impress  of  a  hard  doee 
bargain,  in  which  each  party  was  endeavoring  to  obtain  for  itself  the  best  pos- 
sible terms,  and  the  thin  disguise  of  the  name.  Donation,  and  of  a  desire  to 
favor  the  public,  conceals  from  no  one  its  true  character. 

But  let  us  give  all  reasonable  credit  to  the  front  proprietors — let  us  admit 
that  they  were  prompted  by  public  spirit  to  dedicate  the  batture  to  public  use. 
StiU  this  is  not  the  only  apparent  motive.  If  there  had  been  nothing  but  gen- 
erosity to  the  public,  the  gift  would  have  been  free  and  untrammelled.  It 
would  have  been  more  liberal  to  let  the  public  do  as  it  pleased  with  its  own. 
AU  parties,  no  doubt,  anticipated  that  a  time  would  come  when,  by  the  gradual 
receding  of  the  river,  room  would  be  left  for  new  ranges  of  squares  and  nouses. 
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tnd  it  would  have  been  more  in  consonance  with  pure  generosity  to  leave  to  the        Pakub 
public  the  privilege,  at  its  discretion,  hereafter  to  devote  the  space  to  private    muvicipaijtt. 
Uses.     Instead  of  this,  we  find  a  stipulation  preventing  forever  the  sale  and        n  al. 
change  of  destination,  and  prohibiting  forever  the  improTemcnt  of  the  property. 

In  the  case  of  Delahigarre^  the  Court  make  fhse  use  of  the  maxim  that  no 
one  is  presumed  to  give.  The  rule  is  founded  in  experience  of  human  charac- 
ter and  conduct  Men  are  not  apt  ,to  be  wholly  liberal ;  their  gifts  are  often 
made  with  a  view  to  indirect  profit  The  usual  motive  to  the  dedication  of 
streets  and  public  places,  is  the  enhanced  value  of  the  remaining  property. 
The  owners  of  the  land  on  which  the  city  of  Washington  now  stands,  aban- 
doned about  two-thirds  of  the  soil  to  the  government,  or  the  public ;  but  the 
munificence  of  the  gift  does  not  conceal  the  fact^  that  the  remaining  third  ac- 
quired a  value  greater  than  the  whole  possessed  before  it  was  adopted  as  the 
site  of  a  capital 

When  we  find  the  proprietors  of  1820,  binding  in  fetters,  intended  to  be  per- 
petual, the  gift  they  were  making  to  the  public,  can  we  be  far  from  the  truth  in 
assuming  that  these  fetters  were  coined  in  the  mint  of  self-interest  ? 

The  Court  objects  to  the  servitude  claimed,  that  it  -  Ls  of  a  new  and  unusual 
character ;  that  the  law  recognizes  no  such  servitude  as  the  right  of  front  to  a 
rirer,  and  that  the  creation  of  new  servitudes  is  not  to  be  encouraged. 

We  respectfully  submit  that  this  confounds  the  advantage  resulting  from  a 
servitude  with  the  burthen  which  it  imposes  upon  the  subject  estate.  The  ser- 
vitude imposed  is  that  of  not  building — de  non  (gdificanai — one  of  the  servi- 
tudes best  known  to  the  law,  and  the  one  selected  by  the  Codes  as  an  example. 
It  is  not  left  to  inference,  but  is  expressed  in  formal  words.  That  servitude  is 
always  established  in  order  that  another  and  adjacent  estate,  the  terre  domi- 
nante^  may  enjoy  a  better  light,  or  a  better  prospect.  In  naming  the  servitude, 
we  distinguish  between  the  two  estates.  If  named  with  reference  to  one,  it  is 
the  servitude  de  7u>n  adijicandi,  with  reference  to  the  other,  the  servitude  ne 
luminihut  officiatur^  or  ne  prospect ui  offendatur.  |  L.  8,  T.  2.  b.  15.  The 
mention  of  either  name  includes  the  other,  because  there  must  be  an  estate  to 
enjoy  the  prospect  and  another  to  be  kept  in  such  a  condition  as  not  to  obstruct 
the  view.  If^  from  the  natural  position  of  the  two  estates,  a  servitude  of  this 
character  happens  to  secure  to  the  terre  dominante  a  prospect  of  a  river,  that 
prospect  is 'the  result  of  the  burthen  imposed  on  the  terre  semiente.  It  may 
well  be  that  the  view  of  the  river  was  the  only  reason  for  imposing  the  burthen 
of  not  building.  We  are  not  inventing  a  new  servitude  by  claiming  the  right 
of  firont  to  the  river,  but  are  merely  stating  the  advantage  which  one  of  tbe 
most  familiar  servitudes  confers  upon  the  property  of  the  pUintiffs. 

In  one  of  the  opinions  it  is  said,  that  at  the  time  of  the  compromise  in  1820, 
the  land,  now  owned  by  the  plaintifis,  was  a  mere  sand  bank,  and  the  intention 
to  erect  buildings  upon  it,  is  not  mentioned  in  the  act,  and  then  quotes  Lalaure 
that,  "  urban  servitudes  include  all  those  that  are  due  to  buildings  wherever 
atuated.'' 

Are  we  to  understand  from  this  that  urban  servitudes  cannot  be  stipulated, 
without  stating  in  the  act,  that  buildings  are  to  be  erected  to  enjoy  it?  It 
would  seem  that  the  situation  of  the  property,  in  the  centre  of  a  city,  would 
sufficiently  show  that  buildings  are  to  be  erected  upon  it.  The  stipulation, 
therefore,  implies  that  buildings  are  to  be  erected,  the  tenants  of  which  may 
eigoj  the  servituda  The  fact  that  the  servitude  may  be  of  benefit  to  buildings 
afterwards  erected,  adds  to  the  value  of  the  property  for  whose  use  it  is  stipu- 
lated, and  therefore  is  a  legitimate  motive  for  the  stipulation.  In  the  opinion  of 
Chan,  Waitcarth^  quoted  above,  it  is  so  stated,  and  we  cannot  believe  that  the 
Court  dififers  from  bun  on  this  point 

But  in  this,  as  in  many  other  instances,  we  submit,  that  the  Court  is  travel- 
fing  beyond  the  demurrer.  If  the  Court  intends  to  draw  anv  conclusion  from 
the  condition  of  the  property  in  1820,  its  condition  ought  to  be  proved,  not  as- 
somed  firom  the  recollection  of  the  Judge.  There  is  no  allegation  in  the  petition 
touching  the  condition  of  the  property,  and  in  a  demurrer  nothing  can  be  con- 
sidered beyond  the  petition. 

It  would  seem,  then,  that  every  requimte  of  the  law  has  been  complied  with 
in  the  manner  of  creating  this  servitude.    The  law  requires  only  that  degree  of 
particularity  that  is  used  in  other  contracts.    In  the  present  case  there  is  no 
21 
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Parish  ambiguity  in  the  language  imposing  the  servitude,  or  describing  the  estate  ap<m 
Mdwicwalitt,  which  it  is  imposed.  The  servitude  is  that  of  never  building  j  the  property  is 
BT  iL.  *  that  embraced  between  the  Levee  and  the  river,  bounded  above  by  Montgom- 
ery's lino,  and  below  by  Common  street  All  this  is  expressed  in  the  deed,  in 
language  too  plain  to  admit  of  construction  or  interpretation.  The  only  ques- 
tion in  the  cause  is,  for  whoso  benefit  was  this  burthen  imposed  ?  Was  it  for 
the  personal  convenience  of  the  original  proprietors  ?-  or  was  it  for  the  purpose 
of  adding  to  the  value  of  the  adjacent  property  which  they  retained  f  This  is 
a  question  of  construction.  How  does  the  law  answer  it?  What  did  the  Court 
of  Cassation  say  in  the  case  of  Haudard  f  What  did  Chancellor  Waheorth 
say  in  the  case  of  HilU  f  What  does  Sfu<fden  say  ?  What  does  the  Code  say 
with  regard  to  the  interpretation  of  such  stipulations?  All  join  in  the  common 
answer — ^if  the  burthen  imposed  be  of  a  nature  to  confer  a  benefit  upon  tbo 
neighboring  estate,  it  is  a  praedial  servitude. 

Let  us  add  to  this  a  single  reflection.  That  the  stipulation,  never  to  build, 
was  a  serious  burthen  upon  this  property,  none  will  dispute.  If  that  burthen 
was  imposed  for  the  benefit  of  the  adjacent  property,  it  is  valid — if  for  the  per- 
sonal convenience,  or  to  gratify  the  fancy  of  the  front  proprietors,  without  any 
profit  to  their  estates,  it  is  invalid  and  null.  Our  construction  gives  eifect  to 
the  language  of  the  contract,  that  of  the  Court  annuls  it 

IL    The  objection  that  the  servitude  claimed  is  against  public  policy. 

If  the  servitude  is  not  created  by  the  terms  of  the  compromise,  it  is  hardly 
necessary  to  inquire  whether,  if  created,  it  would  be  contrary  to  public  policy. 
The  use  of  the  latter  alignment  would  be  supererogatory.  Yet,  as  the  Court 
has  thought  proper  to  make  the  objection,  it  is  our  duty  to  consider  it 

In  the  opinion  of  Mr,  Justice  Bost,  the  objection  is  thus  stated — "  It  is  true 
that  the  servitude  of  view^  is  sometimes  considered  in  law  as  including  the  ser- 
vitude of  prospect,  as  well  as  that  of  light;  but  we  greatly  doubt  whether  a 
servitude  of  prospect  can  be  established  in  our  modem  cities,  where  the  houses 
are  contiguous,  and  no  open  spaces,  save  the  streets  and  public  squares,  arc 
habitually  left,  except,  perhaps,  in  case  of  adjoining  lots ;  and  if  it  can,  the 
great  inconvenience  which  would  result  fi-om  it,  makes  it  the  duty  of  Courts 
not  to  recognize  it,  without  an  express  constitution  of  it,  by  title,  in  favor  of 
buildings  erected,  or  to  be  erected." 

His  Honor  recognizes  the  existence  of  a  servitude,  or  a  right  so  like  it,  as  to 
amount  to  the  same  thing,  over  the  public  streets  in  favor  of  the  lots  fronting  on 
them.  He  says  he  agrees  with  Dailoz  in  the  opinion,  that  if  the  Sovereign  sell 
the  street,  the  buyer  cannot  use  it  so  as  to  deprive  the  front  proprietors  of  the 
right  of  way.  If  then  this  servitude  may  exist,  by  implication,  over  the  streets,  may- 
it  not  be  established,  by  express  contract,  over  a  public  square  ?  We  yield  to  the 
cases  already  decided,  that  no  such  servitude  will  be  held  to  extend  beyond  a 
street,  by  mere  inference ;  but  if  it  be  so  expressed  in  the  deed,  is  there  any 
policy  of  law  which  forbids  the  extension  of  the  servitude  of  prospect  over  a 
public  square?  So  long  as  it  remains  public,  the  prospect  is  enjoyed  without 
any  stipulation.  Is  it  possil)le  to  contend  that  it  is  against  public  policy  to  stip- 
ulate for  the  continued  enjoyment  of  that  which  is  constantly  enjoyed  without 
stipulation  ?  The  city  of  New  York,  and  most  other  cities  in  the  world,  afford 
numerous  instances  of  public  squares,  or  parks,  kept  open  for  the  avowed  pur- 
pose of  affording  a  better  prospect  to  the  surrounding  houses ;  and  so  kept  open 
by  express  covenant  with  the  proprietors  of  those  houses. 

If  a  public  square  can  thus  be  consecrated  to  the  special  use  of  the  surround- 
ing property,  why  may  not  the  margin  of  a  great  river  be  kept  open  for  the  pe- 
culiar benefit  of  the  property  near  it?  Public  squares  and  wide  open  walks  on' 
the  margin  of  rivers,  or  of  the  ports  of  cities,  have  always  been  regarded  as 
public  benefits.  If  not  indispensable  for  the  health  of  the  inhabitants,  they 
contribute,  in  an  eminent  degree,  to  their  comfort  and  pleasures.  The  mere 
dedication  of  such  places  to  public  use,  leaves  the  change  of  that  dedication 
subject  to  the  legislative  or  municipal  will.  So  your  Honors  have  decided,  and 
we  accept  the  decision  as  the  proper  interpretation  of  the  law.  But  if,  in  addi- 
tion to  the  public  dedication,  private  rights  be  granted,  tending  to  secure  the 
perpetuation  of  a  public  convenience,  those  rights  cannot  be  held  to  conflict 
with  pubUc  policy.  We  have  already  brought  to  the  attention  of  tiie  Court 
numerous  authorities  from  the  French  books,  showing  that  private  servitudes 
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way  be  established  over  public  places,  provided  they  are,  in  their  nature,  con-       Pajiw 
Astent  with  the  public  use  for  which  the  property  is  principally  intended.     3    HumciPAurr, 
Touiyer,  §  478,  481,  4«2,  488 ;  2  Zach.  72  ;  5  Duranton,  §  297,  298;  12  Dalloz,         kt  au 
Jur.  GeiK  10;  Dalloz,  1828,  1,  124;  Dalloz,  1880,  2,  25;  and  the  Court  has 
assented  to  the  proposition  in  the  case  of  streets.     What  distinction  can  be 
made  between  streets  and  squares  ?    And  what  distinction  between  squares  and 
the  banks  of  riycrs?     In  either  case  the  servitude  claimed  is  in  aid  of  a  public 
advantage,  because  its  existence  renders  it  more  difficult  to  put  an  end  to  the 
advantage  secured  to  the  public.     The  stipulation  of  such  a  servitude,  so  far 
from  being  repugnant  to  the  public  use,  is  in  aid  of  the  main  object  of  the  dedi- 
cation, and  is,  therefore,  eminently  entitled  to  favor. 

Bat,  in  the  present  case,  we  submit  that  the  question  of  policy  has  been  de- 
cided bj  a  higher  power  than  the  judicial.  The  act  of  1820  tenders  the  use  of 
this  property  to  the  public,  but  couples  it  with  the  express  condition,  without 
which  the  dedication  would  not  have  been  made,  that  its  destination  should 
never  be  changed,  and  that  the  property  should  never  be  covered  with  build- 
ings. The  Le^Iature,  in  1886,  accepted  this  offer  in  the  most  formal  terms. 
It  declared,  that  no  use  should  ever  be  made  of  the  Batture  inconsistent  with 
the  terms  of  the  compromise.  It,  therefore,  adopted  the  terms  of  that  instru- 
ment, and  gave  them  the  sanction  of  a  law. 

Can  the  Court  decide  that  a  law  is  impolitic,  and  refuse,  for  that  reason,  to 
enforce  it  ?  The  law  itself  says  this  cannot  be  done.  The  distinction  between 
odious  laws  and  those  entitlca  to  favor,  is  abolished,  and  judges  are  prohibited 
from  departing  from  the  plain  letter  of  a  statute  to  find  its  supposed  policy. 
These  texts  seem,  to  us,  to  place  it  beyond  the  power  of  Courts  to  object  to  the 
foUey  of  things  which  the  Legislature  has  sanctioned.  The  legislative  sanction 
makes  them  a  part  of  the  law,  and  judges  must  respect  them  as  such. 

A  text  of  the  Partidas  enumei*atcs,  among  those  things  whioh  could  not  be 
burdened  with  servitudes,  public  places,  sacred  property,  &c.  If,  while  this  law 
was  in  force,  a  dedication  were  made  to  the  public  of  a  property,  with  the  reser- 
vation of  a  private  servitude,  the  dedication  would  require  the  special  accept- 
ance of  the  sovereign,  before  it  would  become  binding  on  the  donor.  If  the 
sovereign  accepted,  the  same  power  which  enacted  the  law  would  permit  an  ex- 
ception to  it  If  the  sovereign  refused  to  accept,  the  right  of  property  would 
revert  to  the  donor.  This  seems  to  be  the  plain  view  of  the  subject,  and  is 
mure  consistent  with  justice  and  fair  dealing  than  to  say  that  in  such  a  case  the 
sovereign  would  accept  the  dedication  and  annul  the  condition.  The  sovereign 
will  is  represented,  in  the  case  now  before  the  Court,  by  the  Legislature  and  by 
the  Muixlcipal  Councils.  The  latter  gave  their  consent  to  the  terms  of  the  com- 
promise by  becoming  parties  to  the  act ;  the  former  by  adopting  and  enacting 
its  stipulations  into  a  law,  in  1886. 

m.     The  control  of  the  Legislature  over  public  pUces. 

The  general  proposition  that  the  Legislature  has  power  to  change  the  desti- 
natioD  of  public  places,  we  have  again  and  again  admitted ;  but  like  all  other 
general  propositions,  it  has  its  exceptions.  The  e.xception,  claimed  in  this  case, 
is,  that  if  the  change  of  destination  cannot  be  made  without  violating  private 
r^hts,  then  the  power,  even  of  the  sovereign,  is  insufficient,  without  compensa- 
tion to  make  such  change.  This  exception  is  recognized  in  the  very  authorities 
quoted  by  your  Honors,  in  support  of  the  general  rule.  In  the  case  of  Be  Ar- 
mag  V.  7%^  Mayor^  5  La.  Rep,  Judge  Martin  does  not  even  concede  the  general 
proposition.  He  considers  the  point  in  pages  158  et  seq.,  of  the  Reports,  and 
concludes  that  such  places  are  inalienable.  On  page  170,  he  says :  '*  Upon  the 
whole,  it  appears  to  me  that  the  appellees^  counsel  has  failed  to  establish  any  of 
the  propositions  he  relied  on,  which  have  any  bearing  in  this  case,  viz : 

*'  T.     That  the  space  marked  on  the  plan  is  not  a  quay. 

**  II.     That  the  King  of  Spain  could  alienate  public  places,  &c." 

This  opinion,  although  a  dissenting  one,  is  the  most  lauded  of  all  those  pro- 
nounced by  this  eminent  Judge.  Your  Honors  gave  it  your  sanction  in  the  case 
of  HapHn^^  13  La.  380,  and  it  has  already  been  adopted  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  the  City  of  N&ic  Orleans^  10  Peters,  723. 

It  is  true  that  Judge  Martin  held,  that  the  place  in  question  being  a  part  of 
the  Qti^i',  '*  could  not  be  claimed  by  an  individual  in  a  civil  action,'^  but  he 
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Pinsa        came  to  that  conclusion  because  the  place  was  hors  ds  eommeree^  and  could  not 
MuKiapALHT    ^  alienated,  even  by  the  King. 

BT  AL.  '  But  the  point  is  more  critically  examined  and  the  distinction  more  clearly 
laid  down  in  the  case  of  Neic  Orleans^  in  10th  Peters.  Mr.  Justice  McLean^ 
after  quoting  the  opinion  of  Jud^e  Martin^  proceeds,  p.  723.  "The  power  of 
appropriating  private  property  to  public  purposes  is  an  incident  of  sovereignty. 
And  it  may  be,  that  by  the  exercise  of  this  power  under  extraordinary  emer* 
gencies,  property  which  had  been  dedicated  to  public  use,  but  the  enjoyment  of 
which  was  principally  limited  to  a  local  community,  might  be  taken  for  higher 
and  national  purposes,  and  disposed  of  on  the  same  principles  which  su^ect 
private  property  to  be  taken. 

**  In  a  government  of  limited  and  specified  powers  like  ours,  such  a  power 
can  be  exercised  only  in  the  mode  provided  by  law ;  but  in  an  arbitrary  gov' 
emmcnt,  the  will  of  the  sovereign  supersedes  all  rule  on  the  subject" 

After  quoting  the  Spanish  laws,  the  Judge  proceeds,  p.  726 :  ^^  A  faithful 
observance  of  these  laws  would  have  preserved  the  rights  of  the  City,  as  to  tho 
common,  free  from  invasion.  No  law  was  cited  in  the  argument  which  showed 
the  power  of  the  king  of  Spain  to  alienate  land  which  had  been  dedicated  to  the 
public  use ;  and  it  is  clear  that  the  exercise  of  such  a  power  would  have  violated 
the  public  law,  which  is  understood  to  have  limited  the  exercise  of  the  sover- 
eign power  in  this  respect 

^*The  king  of  Spain,  like  the  king  of  France,  had  the  power  to  give  permis- 
sion  to  cons&uct  buildings  on  grounds  dedicated  to  public  use,  without  injury 
to  tho  public  rights ;  but  this  does  not  show  that  either  sovereign  had  the  power 
to  alien  such  lands.'' 

P.  730.  *^  There  can  be  no  difference,  in  principle,  between  ground  dedicated 
as  a  quay  to  public  use,  and  the  streets  and  alleys  of  a  town :  and  as  to  the 
streete,  it  may  be  asked,  whether  the  king  could  rightfully  have  granted  them. 
This  will  not  be  pretended  by  any  one.  And  it  is  believed,  that  the  public 
right  to  a  common,  is  equally  beyond  the  power  of  the  sovereign  to  grant ;  un- 
less he  dispose  of  it  under  the  power  to  appropriate  property  to  the  national 
use ;  and  then  compensation  must  be  paid.'' 

Here  we  are  led  to  a  clear  understanding  of  the  proposition.  A  city  may  ac- 
quire a  right  to  a  common,  a  quay,  or  a  street,  which  the  sovereign  cannot  de- 
strov,  because  the  property  is  hors  de  commerce.  In  such  case  the  joint  assent 
of  the  city  and  of  the  sovereign  is  necessary  to  a  change  of  destination.  Why 
is  it  necessary?  The  reason  obviously  is,  that  in  addition  to  those  general 
rights,  which  the  whole  world  may  exercise  over  the  property,  the  city  has  a 
peculiar  and  special  interest,  over  which  the  law  throws  the  shield  of  its  pro- 
tection. But  if  an  individual  have  the  like  special  rights  over  public  property, 
why  does  not  the  same  rule  apply.  If,  for  instance,  the  owners  of  dwellings  , 
fronting  on  the  celebrated  Boston  Commons,  are  assured  by  their  titles,  emana- 
ting  from  the  original  owner  of  the  soil,  that  their  property  shall  forever  enjoy 
the  prospect  over  the  Common,  it  is  obvious  that  they  possess  a  peculiar  and 
special  interest,  in  addition  to  the  rights  which  all  others  possess.  The  stranger 
may  walk  through  the  Park,  the  surrounding  proprietors  enjoy  its  view,  while 
sitting  at  their  firesides,  and  the  value  of  their  estates  is  greatly  enhanced  by 
this  privilege.  Their  right  is,  therefore,  as  sacred  as  the  right  of  the  City  con- 
tradistinguished from  the  State,  and  can,  no  more  than  the  rights  of  the  City, 
be  divested  without  compensation. 

Jvdge  Martin,  in  his  opinion  already  quoted  (171),  gives  instances  of  the 
legitimate  exercise  of  the  sovereign  power.  "  I  do  not,"  he  says,  "  wish  to  be 
understood  to  saj  that  natural,  or  other  events,  may  not  render  a  public  place 
no  longer  susceptible  of  the  use  for  which  it  was  dedicated ;  nor  that,  when 
this  is  the  case,  it  does  not  lose  the  legal  character  which  the  dedication  and 
consequent  use  had  given  it"  He  then  cites  the  case  of  the  town  of  Aigues- 
Mortes,  which  had  ceased  to  be  a  sea-port  by  the  receding  of  the  sea  from  its 
walls,  and  of  the  town  of  Bath,  on  Tar  river,  which  being  destroyed  by  conflag- 
ration, all  the  lots  were  re-purchased  by  the  original  owner,  and  the  legislature 
t?ien  repealed  the  act  making  it  a  town.  In  ,the  first  case,  the  use  of  the  port 
had  ceased  from  a  natural  event  In  the  second,  there  was  no  longer  any  pri- 
Tate  right  to  interfere  with  the  change  of  destination.  The  original  owner,  who 
had  once  sold  a  part  of  the  lots,  had  repurchased  them  all ;  there  was  conse- 
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qpently  no  public  to  enjoy  the  property,  and  no  private  right  whatever  was       Pabbs 
violated  by  the  legislative  permission  to  reduce  it  once  more  to  the  condition  of    urmCTrAurr 
a  plantation.  n  ai*. 

These  examples  are  instructive.  They  lead  us  to  the  true  principle  govern- 
iiD^  the  case.  In  no  government  of  laws  can  private  property  be  taken  for  pub- 
lic use  without  compensation.  If  either  individuals,  or  a  limited  community, 
have  lawfully  acquired  a  special  servitude  upon  a  public  place,  their  rights  could 
no  more  be  divested,  without  compensation,  than  could  individuals  be  turned 
out  of  their  houses  to  create  a  public  place,  without  indemnity.  The  right  to 
enjoy  the  prospect  over  a  public  square  is  a  property,  as  well  defined  and  as 
dsMxiy  recognized  as  the  titie  to  the  tenement  from  the  windows  of  which  the 
view  is  enjoyed,  and  both  come  under  the  sacred  cover  of  the  law. 

The  true  proposition  to  be  deduced  from  the  cases  cited  by  the  Court,  in  our 
humble  opinion,  is  not  that  the  sovereign  has  an  unlimited  and  arbitrary  right 
to  change  the  destination  of  public  places,  but  that  such  change  of  destination 
cannot  take  place  without  the  sanction  of  the  sovereign.  To  the  public  the  use 
has  been  granted ;  consequentiy  that  use  cannot  be  divested  without  the  con- 
sent of  the  public  to  which  it  belongs,  and  the  public  gives  its  assent  by  the 
exprossion  of  the  sovereign  will.  So  if  a  city  has  acquired  a  special  right,  in 
addition  to  that  of  the  public,  the  city  must  also  consent ;  and  ijf  an  individual 
have  a  like  right,  his  consent  is  necessary.  This  is  the  true  theory,  and  is  the 
only  one  that  can  properly  be  deduced  from  the  very  celebrated  cases  quoted 
by  the  Court 

Over  the  rights  of  local  conununities,  and  of  individuals,  the  right  of  expro- 
priation in  due  course  of  law,  and  upon  indemnity  being  paid,  presides  as  a 
ooiisenratiye  attribute,  which  does  not  destroy  the  right  of  the  citizen,  but 
makes  it  subservient,  upon  equitable  terms,  to  the  public  weal.  To  this  right 
Chanteilor  Walwarth  referred  in  his  opinion  ;  to  this  the  French  Courts,  in  the 
nomerous  cases  to  which  we  have  heretofore  called  the  attention  of  your  honors, 
refer ;  and  your  honors  have  yourselves  recognized  its  application  to  the  case 
of  streets.  Why,  then,  does  it  not  apply  to  the  case  of  any  other  public  space, 
over  which  surrounding  houses  have  a  view,  or  to  an  open  mall  on  the  bank  of 
a  river? 

Lest  we  be  misunderstood,  we  repeat,  that  we  do  not  question  the  ruling  of 
tiie  Court  in  the  case  of  Hopkins^  or  in  the  case  of  Annunciation  Square.  In 
both  these  cases  it  was  decided  that  the  parties  claiming  servitudes  had  no  title ; 
or  in  other  words,  that  the  mere  fact  of  having  a  front  commanding  a  view  of 
a  square  or  quay,  did  not  create  a  servitude.  But  if  Livaudais  had  inserted  in 
Ihe  titie  of  the  proprietors,  whose  lots  fronted  the  square,  an  express  agreement 
that  it  should  never  be  used  for  any  other  purpose  than  a  public  and  open 
,  I^ace,  it  would  be  a  libel  upon  the  intelligence  of  your  honors  to  say  that  you 
would  hare  permitted  even  the  legislature  to  divest  this  servitude  without  in- 
demnity. 

If  there  be  no  private  servitude  over  the  public  place,  there  is  no  right  to  be 
compensated,  and  the  subject  falls  under  the  absolute  discretion  of  the  sover- 
eign, because  the  sovereign  is  the  only  representative  of  the  public ;  but  when 
such  servitudes  had  a  lawful  existence,  even  the  kings  of  France  and  Spain  re- 
spected them.  Still  more  sacred  will  they  be  held  in  a  constitutional  govern- 
ment, where  the  higher  law  is  placed  above  and  beyond  even  legislative  power. 
This  principle  was  found  in  the  Code  of  1808,  and  was  incorporated  in  the  con- 
stitution of  1845  and  1852,  as  well  as  in  the  Code  of  1825. 

The  inference  which  one  of  your  honors  seems  to  deduce  from  the  power  of 
the  sovereign  to  change  the  destination  of  public  places,  which  is  asserted  as 
if  existing  without  limit  or  qualification,  is,  that  the  reservation  of  the  condi- 
tions in  the  act  of  1820  was  a  mere  nullity.  His  Honor  assumes  that  it  would 
have  been  competent  for  the  Legislature  to  have  accepted  the  act  on  the  day 
after  it  was  pa^d,  and  on  the  next  day  to  have  annulled  and  set  aside  the  con- 
ditions which  formed  the  inducement  and  the  consideration  of  the  grant.  If  it 
be  admitted  that  the  act  of  1820  was  a  contract,  to  which  the  State  acceded, 
such  a  result  could  not  ensue.  Even  governments  are  bound  by  their  contracts, 
and  especially  in  our  Union  are  the  States  so  bound.  The  great  compact,  which 
by  common  consent,  the  whole  people  of  the  United  Stateis  have  adopted,  and 
which  is  placed  beyond  either  legislative  or  congressional  control,  prohibits  all 
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Parish        laws  impairing  the  obligation  of  contracts.    It  is  true  that  the  ohserrance  of 

MuKia'pAurr,  contracts  by  States  cannot  be  compelled  by  judicial  power,  because  that  would 

n  Ajs.    'be  to  array  the  Courts  and  officers  against  the  government  which  created  them. 

But  the  public  faith  and  national  honor  are  the  guardians  of  State  contracts, 

and  the  government  which  refuses  to  perform  its  own  contracts  brings  upon  it 

the  scorn  of  mankind. 

The  acceptance  of  the  act  of  1820  is  a  contract,  by  which  the  faith  of  tho 
State  was  pledged  to  the  observance  of  the  terms  and  conditions  contained  in 
that  act  It  is  true  that  the  accepting  act  does  not  appear  in  the  shape  of  an 
express  contract ;  but  it  is  found  in  the  amended  charter  of  the  City,  which  was 
one  of  the  parties  to  tho  act  of  1820,  and  prohibits  the  City  from  ever  attempt- 
ing to  violate  the  conditions  on  which  it  had  accepted  the  batture. 

If  this  be  regarded  as  an  acceptance  bv  the  State,  of  itk&  dedication  tendered 
by  the  act,  there  is  an  acceptance  upon  the  conditions  expressed ;  if  it  is  not  an 
acceptance,  then  the  rights  of  the  public  have  never  attached  to  the  property ; 
they  are  inchoate  merely,  and  the  necessary  consequence  of  annulling  the  con- 
ditions would  be  to  refuse  the  dedication  that  is  tendered  in  the  act  The  agree- 
ment was  either  null  in  toto^  or  wholly  good.  There  is  no  middle  course,  con- 
sistent either  with  law  or  good  faith ;  boUi  forbid  the  State  to  accept  so  much 
of  the  act  as  is  supposed  to  be  beneficial,  and  discard  all  that  it  contains  tend- 
ing to  create  a  burthen. 

Nor  has  the  State  ever  claimed  or  attempted  to  exercise  any  such  power. 
The  course  of  legislation  on  the  subject  shows  that  the  State  is  unwilling  to  at- 
tempt a  course  so  contrary  to  every  sentiment  of  justice  and  of  honor.  In  the  act 
of  1850^  no  absolute  power  is  given  to  the  city  to  violate  the  compromise  which 
the  Legislature  had  ratified  in  1886.  The  language  of  the  law  is,  that  in  the 
event  of  an  agreement  between  the  original  proprietors  and  the  city,  the  pro- 
perty may  be  sold  Here  the  right  of  Uie  proprietors  to  indemnity,  when  their 
property  is  to  be  taken  for  public  purposes,  is  distinctly  recognized,  for  the  le- 
gislative permission  is  granted  only  on  the  condition  of  an  agreement ;  and  a 
new  contract,  of  course,  involves  the  idea  of  a  compensation. 

We  lay  no  stress  upon  this  action  of  the  Legislature  as  an  authority  upon  the 
point  of  law  involved  in  this  case.  On  the  contrary,  we  conceive  that  the  Le- 
gislature committed  an  error  in  naming  the  parties  to  whom  compensation  was 
due.  But  we  regard  the  act  as  a  legislative  acknowledgment  that  compensation 
was  due  to  somebody ;  and  this  acknowledgment  is  not  to  be  regarded  as  a  ju- 
dicial interpretation,  but  as  the  confession  of  one  of  the  parties  in  interest 
The  dedication  to  the  public,  which  is  represented  by  the  sovereign,  makes  the 
sovereign  a  party  to  the  contract  In  the  interpretation  of  contracts  whenever 
there  is  a  doubt  as  to  the  meaning  of  the  language,  the  Code  itself  declares  that 
*'  the  construction  put  upon  it,  by  the  manner  in  which  it  has  been  executed  by 
both,  or  by  one,  with  the  express  or  implied  assent  of  the  other,  furnishes  a 
rule  of  interpretation."    Code,  1951. 

One  of  your  Honors  intimates  that  the  act  of  the  Legislature  and  the  agree- 
ment, executed  under  it,  was  a  donation,  instead  of  a  compromise  which  it  pur- 
ported to  be.  We  have  already  had  occasion  to  refer  to  the  maxim,  that  g:ifls 
are  not  to  be  presumed — ^and  when  we  recollect,  that  at  the  date  in  question, 
the  City  seemed  to  be  on  the  very  verge  of  bankruptcy,  and  executi(A)8  were 
constantly  issued  against  its  property — is  it  not  too  violent  a  presumption  that 
the  authorities  meant  to  give  away  several  hundred  thousand  dollars,  without 
any  consideration  whatever  ?  But  we  presume  that  even  his  honor  does  not 
mean  that  the  State  and  City  intended  to  make  so  liberal  a  present  The  idea 
roust  be  that  they  acted  under  a  false  view  of  the  rights  of  the  proprietors.  If 
80,  it  is  not  a  donation,  but  the  contract  was  made  in  error. 

Whatever  may  be  the  view  of  the  Court  on  this  point,  we  have  the  plain  fact 
befere  us,  that  to  the  contract  of  1821),  there  were  but  three  parties — ^the  front 
proprietors,  the  City  and  the  State — ^and  that  all  of  these  parties  have  concur- 
red, in  the  most  solemn  and  deliberate  form,  in  treating  Uie  conditions  of  the 
contract  as  valid,  and  in  bargaining,  giving  and  receiving  upon  that  hypothesis. 
Hence,  in  the  interpretation  of  the  contract,  we  must  regard  this  common  ac- 
tion as  entitled  to  some  weight 

The  position  for  which  we  contend,  gives  effect  to  every  part  of  the  act,  and 
leads  to  no  conclusion  that  seems  unequal  or  unjust    If  the  position  of  the 
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C(mrt  be  eonreci,  and  the  conditions  imposed  had  no  binding  effect  whatever,       Parkr 
then  all  parties  were  mistaken,  and  the  only  conclusion,  consistent  with  justice    j^^xcirxum. 
and  &ir  dealing,  would  be  that  the  whole  agreement  would  be  void  for  error.         kt  al. 

I^  on  the  other  hand,  the  City  is  invested  with  the  title,  the  public  with  the 
use,  and  the  front  proprietors  with  the  servitude,  there  is  no  error  and  no  in- 
justice ;  the  stipulations  all  harmonize,  and  form  mutual  considerations,  the  one 
for  the  other,  and  the  contract  is  in  full  force  in  the  manner  in  which  the  par- 
ties understood  it,  when  it  was  signed  and  accepted. 

It  would  seem  from  the  opinion  pronounceci  by  the  Chief  Justice,  that  he 
does  not  concur  in  this  part  of  the  opinion  of  Mr,  Justice  Eost  The  Chief 
Justice  says,  *^  as  the  increase  of  the  alluvion  was  a  matter  of  physical  certain- 
tv  in  the  course  of  time,  and  equally  so  the  necessity  for  its  being  applied  to 
me  purposes  of  private  ownership,  the  owners  stipulated  for  their  re-entry  into 
their  rights  of  property  of  the  space  they  appropriated  for  the  public  use,  in 
the  event  of  the  violation  of  the  conditions  before  recited." 

We  cannot  presume  that  his  Honor  means  that  there  is  an  erprem  stipulation 
of  re-entry  in  the  act  He  is  too  famfliar  with  its  terms,  not  to  know  that  no 
sach  words  exist  in  the  ccmtract ;  he,  therefore,  only  intends  to  state  what  he 
understands  to  be  the  legal  effect  of  a  violation  of  the  conditions  imposed. 

If  such  be  the  effect  of  their  violation,  it  is  obvious  that  the  conditions  ar« 
sot  void.  On  the  contrair,  a  degree  of  validity  and  binding  force  is  attributed 
to  them  far  beyond  that  for  which  we  contend.  It  would  seem,  therefore,  that 
WB  hold  a  position  between  extreme  opinions  of  two  members  of  the  Court,  one 
of  whom  holds  the  conditions  absolutely  null,  and  the  other  considers  them  as 
80  binding,  that  their  violation  would  confer  again  upon  the  proprietors  the 
ownership  of  which  they  divested  themselves  in  1820. 

We  cannot,  however,  imagine  that  such  is  the  deliberate  opinion  of  his  Honor. 
To  give  to  the  conditions  such  an  effect,  is  to  invest  the  act  of  1820  with  that 
incident  most  characteristic  of  and  peculiar  to  donations.  But  as  both  your 
Honors  declared  in  Belabigarre's  case,  that  the  act  was  not  a  donation,  we  can- 
not suppose  that  any  change  in  your  opinion  has  occurred  on  that  point 

We,  therefore,  respectfully  submit,  that  the  Court  has  erred  in  refusing  to 
give  to  this  act  the  interpretation  for  which  we  contend,  and  that  its  legal  effect 
is  precisely  that  which  its  stipulations,  though  not  its  name,  express.  In  form 
it  is  a  donation,  in  substance  a  compromise.  It  purports  to  give  the  title  of  the 
batture  to  the  City,  the  use  to  the  public,  and  it  burthens  it  with  the  condition 
of  not  building.  There  is  nothing  illegal  in  its  stipulations.  It  expresses  the 
intention  of  the  parties  and  ought  to  be  executed  according  to  that  intention. 

IV.     The  propriety  of  deci<&ng  the  question  of  servitude  tel  non,  on  the 


We  hare  reserved  this  for  the  last,  because  we  desired  to  present  more  fully 
'  than  before  our  views  in  support  of  the  existence  of  a  servitude ;  but  we  still 
re^>ectfu]ly  contend  that  the  Court  has  erred  in  undertaking  to  decide  the  ques- 
tion on  the  demurrer. 

The  Chief  Justice  quotes  the  Code  of  Practice  to  the  effect  that,  a  party 
whose  action  is  founded  upon  a  notarial  act,  must  annex  a  copy,  in  order  ^^  that 
it  may  be  communicated  to  the  defendant,  if  he  require  it ; "  he  then  admits, 
that  if  the  plaintiff  fail  to  do  so,  the  proper  course  of  the  defendant  is  by  ex- 
ception to  compel  the  plaintiff  to  comply  with  the  provision  of  the  Code ;  but 
says,  although  this  was  not  done,  the  first  error  was  committed  by  the  plaintiff, 
and  the  Court  is,  therefore,  at  liberty  to  look  into  the  act  as  if  it  had  been  an- 
nexed and  made  a  part  of  the  petition.  We  submit  that  this  provision  of  the 
Code  of  .Practice  has  no  application  to  the  case.  An  action  founded  upon  a 
notarial,  or  public  act,  means  an  action  for  the  enforcement  of  a  contract,  not 
lor  the  assertion  of  a  right  of  property.  In  a  petitory  suit,  the  plaintiff  is  bound 
to  disclose  his  title,  but  was  it  ever  heard  Uiat  he  was  required  to  file  the  whole 
chain  of  title  in  court  with  his  petition  ?  Although  on  the  trial  of  the  cause 
these  titles  must  be  adduced  in  support  of  his  demand,  yet  it  cannot  be  said 
that  his  action  is  founded  upon  them ;  and,  in  such  actions,  we  hazard  little  in 
saying,  that  the  common  understanding  and  practice  of  the  Bar  has  been,  that 
it  was  not  necessary  to  file  the  titles. 

The  vmltre  of  a  servitude  is  the  object  of  the  plaintiffs'  demand ;  they  have 
stated  how  and  whence  it  is  derived,  and  they  seek  to  obtain  a  compensation  for 
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Parish        it,  bv  adopting  a  contract  to  which  they  were  not  parties.    If  we  were  bound 
*'•  to  file  copies  of  these  acts,  then  the  defendants  have  waived  the  right  to  insist 

MuBnciPALmr,  ^p^^^  ^j^^jj.  production,  by  joining  issue  on  the  face  of  the  petition,  lliat  is  the 
only  issue  before  the  Court  The  act  of  compromise  is  not  in  the  record.  It 
was  referred  to  in  the  argument,  but  this  does  not  add  it  to  the  record ;  and  not 
being  there,  your  Honors  cannot  judicially  know  its  contents.  If,  therefore,  to 
give  effect  to  the  demurrer,  the  compromise  must  be  tacked  on  to  the  petition, 
the  Court  has  no  power  to  bring  it  into  the  record,  and  the  demurrer  must  be 
overruled.  Still  less  does  its  absence  from  the  record  afford  any  just  ground 
for  reflections  upon  the  regularity  of  the  proceedings  of  the  plaintiff,  or  justiQr 
any  presumptions  against  their  cause.  If  there  is  error,  or  irregularity,  it  is  a 
common  error,  and  this  Court  can  only  entertain  the  issue  as  the  pleadmgs  pre- 
sent it 

We  also  submit,  that,  in  order  to  support  the  demurrer,  the  Court  has  gone 
out  of  the  record  in  other  matters,  which  we  have  already  incidentally  noticed. 
The  personal  knowledge  of  the  Judges  has  been,  in  several  instances,  either 
opposed,  or  added  to  the  allegations  of  the  petition.  From  the  fact  that  this 
has  been  done,  we  must  infer  that  these  considerations  had  some  eifect  upon 
the  conclusion  to  which  the  Court  arrived.  But  we  submit  that  they  ought  not 
to  have  been  regarded,  and  that  the  demurrer  should  be  considered  purely  and 
simply  upon  the  charges  made  in  the  petition. 

If  any  rights,  no  matter  of  what  character,  were  reserved  by  the  original 
proprietors — whether  of  servitude  or  of  reversion  as  donors— those  rights  were 
susceptible  of  alienation.  The  plaintiffs  allege  that  those  rights  have  been 
transferred  to  them,  and  yet  the  Court  undertakes  to  say,  without  looking  into 
their  titles,  that  they  have  not  been  transferred 

The  rule  of  decision  on  demurrers  is  thus  laid  down  in  Daniels  Chan,  Prac. 
p.  599  :  "  A  demurrer  will  lie  whenever  it  is  clear  that,  taking  the  charges  in 
the  bill  to  be  true,  the  bill  would  be  dismissed  at  the  hearing ;  but  it  must  be 
founded  on  this,  that  it  is  an  absolute,  certain,  and  clear  proposition  that  it 
would  be  so."  This  is  unquestionably  the  principle  that  should  govern  the  ac- 
tion of  your  Honors  on  this  demurrer.  No  presumptions  are  admitted  in  favor 
of  the  demurrer,  because  it  is  a  harsh  remedy,  and  justice  is  generally  better 
Bubserved  by  hearing  the  evidence.  And  yet,  in  this,  it  seems  that  every  pre- 
sumption is  taken  in  favor  of  the  demurrer  and  against  the  petition.  It  is, 
therefore,  our  duty  to  submit  the  grave  questions  involved,  once  more  to  the 
attention  of  the  Court,  and,  even  should  it  prove  to  be  without  result,  this  duty- 
is  now  performed. 

EusTis,  C.  J.  We  have  examined  and  considered  the  argument  of  the  coun- 
sel in  favor  of  a  rehearing  of  this  cause.  Although  more  elaborated  than  that 
of  the  learned  counsel  on  which  judgment  was  rendered,  we  find  nothing  in  it, 
in  point  of  fact,  which  has  not  been  already  passed  in  review  by  the  Court 

From  the  notoriety  attendant  on  all  suits  relating  to  the  batture,  we  have 
given  to  this  cause  more  of  our  time  than  the  question  it  involved  required. 
Separate  opinions  were  delivered  by  two  of  the  Judges  concurring  in  their  re- 
sult, and  nothing  has  resulted  from  our  inquiries  which  does  not  fortify  our 
convictions  of  the  correctness  of  our  impressions  which  the  case,  on  its  first 
aspect,  produced  on  our  minds,  viz :  that  the  act  of  compromise  of  1820  created 
no  servitude  in  favor  of  the  plaintiffs'  estates. 

We  made  no  reference,  in  our  opinions,  to  the  cases  cited  by  the  counsel, 
which  were  decided  by  Courts  of  Conmion  Law  and  Chancery,  because  the  ques- 
tion presented  was  one  to  be  determined  exclusively  by  our  own  Code  and  jur- 
isprudence, and  we  have  always  made  it  a  rule  to  preserve  the  titles  to  real 
property,  and  its  modes  and  uses,  in  the  simplicity  in  which  the  Code  has  cre- 
ated them,  and  not  to  introduce  the  complexities  and  I'efinements  of  an  artificial 
and  foreign  jurisprudence.  • 
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But  we  db  not  think  that  under  any  system  of  jurisprudence  which  recog-        Pabmh 
nizes  law  as  a  science,  the  establishment  of  the  servitude  could  be  deduced  from    Muotcifautt, 
the  titles  of  the  plaintiffs. 

We  have  been  more  and  more  impressed  with  the  difficulty  of  reconciling  the 
senritude  claimed  by  the  plaintiffs,  with  public  policy. 

The  counsel  has  referred  to  the  treatise  of  Mr.  Sugden,  on  Vendors,  2  vol. 
$29,  to  establish  the  proposition  that,  in  point  of  law,  there  is  no  objection  to 
the  owner  of  an  area,  surrounded  by  houses,  contracting  that  it  shall  never  be 
built  upon.  Such  establishments  are  not  uncommon  in  the  dties  and  towns  of 
&e  United  States. 

But  is  there  no  difference  between  the  reservation  of  a  space  for  the  conve- 
nience of  the  occupants  of  dwelling  houses  in  a  city,  which  is  to  be  of  a  per- 
manent character,  and  is,  in  fkct,  necessary  for  the  purposes  to  which  the  pro- 
perty is  to  be  applied,  and  the  right  set  up  by  the  plaintiffs  ?  The  bank  of  the 
river,  years  ago,  within  the  recollections  of  many,  was  squares  distant  from  the 
present  bank.  The  alluvion  has  been  regularly  making  its  formations  ab  urhe 
Gmditd.  A  servitude  of  view,  or  of  front,  when  Tchoupito'ilas  street  was  the 
street  next  the  river,  would  condemn  the  intermediate  property  to  remain  un- 
occupied. The  owners  could  appropriate  it  to  none  of  the  purposes  for  which 
its  situation  renders  it  useful  How  are  they  to  meet  the  burthens  of  taxation 
and  the  expenses  and  charges  to  which  land  in  New  Orleans  is  subjected,  if  they 
cannot  derive  profit  from  its  use  by  improving  it  ? 

The  whole  front  of  the  First  District  would,  at  the  will  of  a  few  of  the  pro- 
prietors of  lots,  be  virtually  taken  from  the  domain  of  property.  As  those 
changes  in  the  river  bank  were  inevitable,  and  to  happen  in  the  regular  course  of 
time,  they  were  foreseen,  and,  in  the  absence  of  any  convention  establishing  a 
servitade,  Courts  cannot  be  too  cautious  in  impairing  the  use  to  which  property, 
by  its  nature  and  position,  is  destined. 

The  leading  case,  referred  to  by  the  author  on  the  doctrine  laid  down,  has 
already  been  noticed  by  this  Conrt  The  case  is  that  of  Keppel  v.  Bailey,  re- 
ported in  12  Chancery  Reports,  p.  120.  The  opinion  of  Lord  Brougham,  the 
Chancellor,  was  quoted  by  Mr.  Justice  Bost  in  the  celebrated  case  of  Frank- 
lin's Sueeetfion,  7th  Annual  Reports.  Its  application  to  the  pretensions  of  the 
platnt9i&  to  stamp  upon  this  extent  of  land,  required  by  its  position  for  the 
wants  of  tnAe  and  commerce,  their  useless  and  shadowy  servitude  is  most  ap- 
porite.  ** There  can  be  no  harm,'^  says  his  lordship,  "in  allowing  the  fUllest 
latitode  to  men  in  binding  themselves  and  their  representatives,  that  is,  their  as- 
8^  real  and  personal,  to  answer  in  damages  for  breach  of  their  obligations. 
This  tends  to  no  mischief  and  is  a  reasonable  liberty  to  bestow ;  but  great  de- 
triment would  arise  and  much  confusion  of  rights,  if  parties  were  allowed  to 
invent  new  modes  of  holding  and  enjoying  real  property,  and  to  impress  upon 
their  lands  and  tenements  a  peculiar  character  which  should  follow  them  into 
all  hands,  however  remote.  Every  close,  every  ;nessuage,  might  thus  be  held 
in  a  several  fashion,  and  it  would  hardly  be  possible  to  know  what  rights  the 
acqaisition  of  any  parcel  conferred,  or  what  obligations  it  imposed.^' 

The  rehearing  is,  therefore,  refused. 
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Henry  Parish,  et  al,  v.  MimiciPALirr  No.  2,  et  al. 

APPEAL  from  the  Second  District  Court  of  New  Orieans,  Lea,  J. 
EusTis,  C.  J.  For  tiie  reason*  given  in  the  case  of  ParUh  et  al,  r.  The 
Municipality  Ko,  2,  No.  2749  of  the  docket  of  this  Court,  it  is  considered  by 
the  Court,  that  the  decree  of  the  District  Court,  bearing  date  the  7th  June, 
1852,  commanding  the  Notary,  H.  B.  Genas^  -£5*^.,  to  deposit  one-third  of  the 
proceeds  of  the  batture  lots,  from  which  an  appeal  is  taken,  be  reversed,  and 
that  the  rule  taken  by  the  Municipality,  in  relation  to>  said  proeeeds,  be  dis- 
charged,  with  costs  in  both  Courts. 


0.  C.  Lathrop,  adm.,  v.  J,  L.  Dblbe. 

Action  on  a  promiMory  note.  The  protat  stated,  that  the  notary  "  demanded  payment  of  aaid  note 
of  the  proper  officer  at  the  U.  B.  Bank,  Clinton,  where  It  waa  made  payable.*^  lu  the  note,  the  words 
used  were,  **  payable  at  the  Branch  of  the  Union  Bank  of  Louisiana  at  Clinton  "—and  a  copy  of  the 
note  accompanied  the  protest.  By  the  Court :  This  is  a  sufficient  designaUon  o^  the  place  where 
payment  was  demanded,  and  the  certificate  made  is  sufficient,  without  further  designation,  of 
the  particular  officer  to  whom  the  presentment  was  made. 

Where  the  notice  was  deposited  In  the  Post  Office,  at  Clinton,  without  being  addressed  to  any  particn- 
lar  place,  and  it  was  slMwn  that  the  endorser  lived  upwards  of  three  miles  from  Clinton,  and  that 
the  endorser  resorted  to  the  Clinton  Post  Office  for  his  letters,  and  it  did  not  appear  that  there 
was  a  nearer  Post-office,  the  holder  was  not  bound  to  send  a  messenger  to  him  with  the  notice. 

APPEAL  from  the  District  Court,  Seventh  District,  Parish  of  East  Feliciana, 
Stirling,  J.     Winter  &  McRae,  for  plaintiff.     Merriek,  and  Bowman  S 
DeLee,  for  defendant  and -appellant 

Slidell,  J.  This  case  was  formerly  before  this  Court,  and  was  renumded 
for  fiuther  evidence,  5  Annual,  p.  238. 

The  protest  states  that  the  notary  demanded  payment  of  said  note  of  the 
proper  officer  at  the  U.  B.  Bank,  at  Clinton,  where  it  was  made  payable.  In 
the  note  the  words  used  are,  *^  payable  at  the  Branch  of  the  Union  Bank  of 
Louisiana,  at  Clinton,"  and  a  copy  of  the  note  accompanies  the  protest 

We  consider  this  a  sufficient  designation  of  the  place  where  payment  was 
demanded,  and  are  also  of  opinion  that  the  certificate  of  presentment  is  suffi- 
cient, without  further  designation  of  the  particular  officer  to  whom  the  present- 
ment was  made. 

We  are  not  permitted  to  disregard  the  certificate  of  notice,  iTecause  the  Not- 
ary is  shown  to  have  been  occasionally  a  careless  man  in  his  business  matters. 
If  it  be  conceded  that,  in  the  present  case,  his  character  might  have  some  effect 
upon  the  mind  in  estimating  the  weight  to  be  given  to  his  certificate,  still  the 
District  Judge  was  satisfied  of  its  truth,  and  there  is  no  sufficient  reason  why 
we  should  disturb  his  opinion. 

The  notice  being  deposited  in  the  Post  office  at  Clinton,  without  being  ad- 
dressed to  any  particular  place,  it  would,  under  the  Post-office  usage,  remain 
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tbcr&  As  the  endorser  fiyed  three  miles  and  upwards  from  Clinton,  the  holder 
was  not  bound  to  send  a  messenger  to  him.  See  Canal  Bank  y.  Barrow^  2 
Annual ;  Bank  of  Columbia  y.  Lawrence^  1  Peters,  583.  The  evidence  satisfied 
the  District  Judge  that,  at  the  time,  the  endorser  resorted  to  the  Clinton  office. 
The  conclusion  does  not  seem  to  us  erroneous.  Moreoyer,  it  does  not  appear 
that  there  was  a  nearer  post-office. 
Judgment  affirmed,  with  costs. 


Latuhop 
r. 

DfiLEK. 


The  State  of   Louisiana,  State  op   Maryland  intervening,  v.  The 
ExKcuToRS  OF  JoiiN  McDoNOGH  and  The  City  op  New  Orleans. 

The  vUl  of  JdKn  McDonogh  eonveys  the  title,  or  ownership  of  the  property  embraced  by  the  legacies, 
to  Uke  residiiar7  legatees,  the  cities  of  New  Orleans  and  Baltimore.    (Euotb,  C.  J.) 

M aoicipAl  Corporations  are  expressly  authorised  to  receive  legacies  by  the  Louisiana  Code :  their 
capacity,  in  this  respect,  is  recognised  by  Article  428,  and  by  the  whole  course  of  legislation  on  the 
■oi^ject.    (Ecms,  C.  J.) 

By  the  will  the  City  of  New  Orleans  is  a  residuary  legatee  under  an  universal  title.    (Enrris,  C.  J.) 

The  legacy  to  the  City  belongs  to  a  class  known  to  the  Civil  Law,  from  the  foundation  of  Christianity, 
by  the  name  of  legacies  to  pious  uses.  They  are  an  element  in  the  polity  of  municipal  administra- 
tkms  in  all  coontries  wliich  have  preserved  the  features  and  Jurisprudence  of  Boman  civilization. 
(Ecsns,  C.  J.) 

Legacies  to  pious  uses  are  those  which  are  destined  to  some  work  of  piety,  or  ol^ect  of  charity,  and 
have  tbeir  motive  independent  of  the  consideraUon  which  the  merit  of  the  legatees  might  procure 
to  them.  In  this  motive  consists  the  distinction  between  these  and  ordinary  legacies.  XEcsris,  C.  J.) 

The  term  pious  uses  includes,  not  only  the  encouragement  and  support  of  pious  and  charitable  insti- 
tatiooa,  bat  thooe  in  aid  of  education,  and  the  advancement  of  science  and  the  arts.  (Ecsns,  C.  J.) 

They  are  Tiewed  with  double  fhvor  by  the  law,  on  account  of  their  motives  for  sacred  usages,  and 
their  advantage  to  the  public  weal.    (Eosns,  04J.) 

Article  15S6  of 'the  Code,  which  provides  for  the  manner  in  wbich  acceptances  of  donations  for  the 
benefit  of  a  honpitai  for  the  poor  of  a  community,  or  other  establi:»hment  of  public  utility,  shall  be 
made,  pre-«appoees  the  legality  of  the  donation,  and  th«re  is  no  ground  f  >r  any  distinction  between 
the  right  of  holding  by  donation  inier  vivo9  and  mortis  catua.  Nor  does  the  law  make  any  dis* 
tiocticnk  between  a  legacy  to  the  poor  of  a  city  and  a  legacy  to  a  city  fur  the  poor :  In  both  cases  it 
b  a  legacy  to  pious  uses,  and  the  City  Is  the  recipient.    (Ea.sTis,  C.  J.) 

Under  the  Civil  Law  it  is  no  olfjection  to  the  validity  of  a  legacy  to  pious  uses  that  it  is  for  the 
benefit  of  the  poor,  even  without  any  designation  of  locality^  and  It  has  been  held  that  a  will  was 
good  tn  which  a  testator  instituted  the  poor  his  heirs.     (Ecams,  C.  J.) 

Ihe  Article  U06  of  the  «}ode  Is  not  in  the  ordinary  form  of  a  prohibitive  law.  It  is  the  first  of  the 
daapter  which  treats  of  dispositions  reprobattd  by  law  In  donations  int&r  vivos  and  mortis  causa. 
The  expfession  reprobated— reprouties—bj  tjie  law,  implies  something  even  more  than  prohibition. 
The  terms  are  plain,  general  and  comprehensive,  excluding  all  exception — and  are  direct  positive, 
and  miamUguons.  The  whole  tenor,  imperatively  establishing  the  law,  has  for  its  oliject  the  exclu- 
rioo  of  the  legal  existence  of  impossible  conditions  in  testaments.    (Eueris,  C.  J.) 

The  Article  1500  of  the  Code,  which  provides  that  impossible  conditions,  and  those  contrary  to  the 
laws,  are  reputed  not  written,  is  based  upon  considerations  of  public  policy,  and  must  be  carried 
into  eflibct,  however  it  may  conflict  with  the  intention  of  the  testator.    (EuHrra,  C.  J.) 

The  Artiele  1706,  which  provides  that  the  intention  of  the  testator  must  principally  be  endeavored 
to  be  ascertained.  Is  a  rule  of  interpretation  only  and  subordinate  to  the  Article  1506.  (Eustla,  C.  J.) 

The  ri^t  of  a  man  to  dispose  of  his  property  after  his  death  is  derived,  exclusively,  fi-om  the  law; 
and  if  the  law  says  that,  in  certain  cases,  fh>m  motives  of  policy,  the  vain  conceits  of  testators— 
inepta  cofun/tfffo— shall  be  held  not  written ;  it  cannot  be  disregarded.    (Er:ms,  C.  J.) 

The  rules  of  interpretation  found  in  the  Code,  belong  to  the  doctrinal  part  of  the  law,  and  are  not 
f«»trict'.ve  of  the  rules  for  the  interpretation  of  contracts  and  testaments  found  In  the  body  of  the 
Ovil  Law  ;  all  are  advice  given  tn  the  Judge — ^landmarks  they  may  be  called— to  be  applie<1  not  so 
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Statc  op  mocb  raHone  imperii,  as  imperio  raUonU^  and  that  while  it  is  hb  duty  not  to  lose  sight  of  any 

I4)UIBIAKA,  Ac.,       of  them,  he  must,  in  every  case,  exercise  his  discretion  in  applying  them,  ever  bearing  in  mind 
ExictTom  or        ^^^  ^®  ^^'^^  clrcomstance,  at  times,  is  sofficlent  to  prevent  their  application.    (Rcur,  J.) 
HcDoHOOH.       It  is  true  that,  in  the  construction  of  wills,  Oonrts  of  Justice  ought  not  to  depart,  without  necessity, 
firom  the  proper  sense  of  the  words  used.    That  necessity  seldom  occurs  in  cases  ot  single  diq>otf- 
Uons  unconnected  with  others  the  will  may  contain.    But  when  the  several  dispositions  of  the  wlU 
are  constituent  parts  of  one  scheme,  each  must  receive  the  sense  which  results  from  the  entire  in- 
strument ;  and  the  rule  has,  in  that  case,  reference,  not  to  the  terms  used  in  any  one  disposition, 
but  to  the  entire  contents  of  the  will.    In  such  a  case,  if  there  Is  Just  reason  to  believe  that  the 
testator  has  used  terms  in  a  sense  different  from  that  sanctioned  by  usage,  they  must  be  taken  in 
the  sense  in  which  it  is  believed  he  understood  them.    (Rosr,  J.) 
The  intention  of  the  testator  must  prevail  over  the  grammatical  meaning  of  the  words  which  he  Has 
used,  provided  his  intention  is  ascertained  by  dispositions  containe<l,  and  words  used  in  the  will, 
and  it  Is  manifest  that  he  had  another  oliject  and  another  thought  than  that  which  Uie  term* 
used  in  a  particular  disposition  would  otherwise  convey.    (Root,  J.) 
When  the  sense  of  a  particular  disposition,  resulting  from  the  entire  instrument,  has  been  ascertained,. 
Courts  may  go  further  in  cases  of  testaments  than  in  cases  of  contracts,  in  disregarding  the  gram- 
matical meaning  of  the  words  used,  so  far  indeed  as  to  supply  words  omitted,  which  may  be  done, 
whenever  the  obvious  meaning  and  the  other  parts  of  the  will  restore  these  words  naturally. — 
(Root,  J.) 
The  intention  of  the  testator  to  exclude  his  heirs  at  law,  at  all  events,  being  admitted,  the  concloaioo 
is  inevitable,  that  if  the  Gitics  could  not  take  the  legacies,  or  violate  the  conditions  which  the  tes- 
tator had  the  right  to  impose,  he  intended  to  vest  his  property  in  the  States  of  Lonidana  and 
Maryland.    (Root,  J.) 
The  intention  of  the  testator  is  clear--'that  if  the  bequest  to  the  Cities  did  not  take  efllDet,  or  became 
forfeited  by  the  violation  on  their  part  of  the  conditions,  the  States  were  to  take  it  without  condi- 
tions, as  the  next  best  thing  he  could  do  to  insure  the  preservation  of  his  fortune,  and  the  appUea- 
tlon  of  it,  in  his  name,  to  charitable  uses.    (Root,  J.) 
The  intention  of  the  testator,  and  the  sense  in  which  he  used  the  word  iapee  being  manifest,  under 
the  rule  already  cited,  and  the  additional  one  *'■  in  ctmdiUonibw  tetlUuneniorvm  Tohtntatem  po- 
Um  ^uam  ff^rba  eonHderare  oporiety^  that  sense  should  be  preferred  though  not  the  moot  correct 
and  usual.    (Root,  J.) 
That  McDonogh  did  not  intend,  in  the  event  the  Cities  could  not  take  the  legacies,  that  the  Staf«s 
should,  coupled  with  the  conditions^-ls  apparent  from  his  requesting  the  Legislatures  of  the  States 
to  carry  his  intentions  Into  effect  as  far  and  in  the  manner  which  shodSd  appear  to  them  most 
proper.    (Root,  J.) 
Under  the  will  the  disposition  in  favor  of  the  City  of  New  Orleans  Is  a  bequest  to  pious  uses. — 

(Root,  J.) 
Under  the  Code  the  City  of  New  Orleans  can  accept  donations  made  to  the  poor,  and  take  by  will  and 
,   by  donation  <nl^  «it>o«.    (Root,  J.) 

Under  the  successive  Constitutions  of  Louisiana,  the  city  of  New  Orleans  and  its  officers  have  been 
made  permanent  ftincUonaries  of  government  for  all  purposes  of  police  and  good  order,  and  for  the 
punishment  of  minor  crimes  and  offences.  The  police  and  good  order  of  a  city  Include  the  ednca' 
tion  of  youth,  and  the  care  of  the  poor  within  Its  limits.  (Root,  J.) 
Cities  can  hold  property  patrimonially,  and  the  property  thus  held  may  be  applied  by  law  to  any 
ol]tiect  for  which  the  city  is  bound  to  provide :  and  there  is  nothing  contrary  to  public  policy,  or 
injurious  to  creditors,  in  the  enforcement  of  a  condition  appended  to  a  bequest,  and  without  which 
the  bequest  would  not  have  been  made,  that  the  property  given  shall  be  ai>pliod  to  some  of  those 
ol^ects  and  shall  never  bo  alienated.  The  giving,  on  such  a  condition,  is  a  reasonable  liberty  to  be- 
stow, and  the  bequest,  by  providing  a  ftind  which  the  city  was  otherwise  bound  to  supply,  enriches 
it  and  increases  Its  means  to  meet  lU  obligations.  (Rost,  J.) 
If  the  legacy  had  been  made  directly  to  the  poor,  or  the  children  of  the  poor,  tt  would  have  come 
within  the  letter  of  the  law;  the  City  would  have  taken  charge  of  it,  and  administered  it  for  the 
beneficiaries.  Rut  this  is  not  the  only  form  such  a  disposition  ean  assume,  and  the  bequest,  as 
made,  comes  within  the  spirit  and  learning  of  our  Jurisprudence  in  the  matter  of  charitable  be- 
quests. (Rost,  J.) 
Donations  to  a  city  for  pious  uses,  and  for  the  erection  of  works  of  public  utility,  stand  upon  the  same 
footlng->and  in  either  case  the  destination  affixed  to  the  property  by  the  tesUtor,  follows  It  In  the 
possession  of  the  legatee,  who  is,  notwithstanding,  vested  with  the  title.  Root,  J.) 
Uncertainty  seems  to  be  the  essence  of  chariUble  bequests.  Whenever  the  beneficiary  Is  designated 
by  name,  he  has  a  legal  right  which  he  can  exercise,  and  his  merit  is  alone  to  be  considered — and 
the  bequest  ceases  to  have  the  peculiar  merit  of  a  charity.  Under  our  law  bequests  fbr  the  poor, 
or  fbr  their  benefit,  are  not  void  for  uncertainty.    (Ron,  J.) 
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n  tibedkpodtkm  Id  the  will  waa  in  favor  of  what  is  called  in  the  will,  the  General  Estate,  it  i«  in-  Statb  or 
Talld.  If  it  establishes  a  legal  and  an  equitable  title  in  the  technical  sense  of  the  English  hiw,  it  U  I^cisiana,  Ac 
equally  inralid.  But  if  it  Tests  in  the  City  a  title  in  ftill  ownership,  with  a  destination  to  charita- 
Ue  OSes,  far  which  the  City  would  otherwise  be  boand  to  provide— it  is  lawful,  and  may  be  carried 
into  ei&sct.  One  of  these  positions  muat  be  taken.  It  is  then  impossible  to  evade  or  disregard  the 
textual  prorisioDs  of  Article  1706  of  the  Oode,  which  provides  that  a  testamentary  disposition  must 
be  understood  in  the  sense  in  which  it  can  have  effect,  rather  than  in  that  in  which  it  can  have 
none.    (Rosr,  J.) 

When,  Older  all  the  different  Interpretations  of  which  a  will  is  susceptible,  it  is  lawflil  and  may  be 
exeeoled,  the  eoostmctioo  should  rest  upon  the  words  and  arguments  used  by  the  testator.  But 
wliere  one  interpretation  will  give  eflbct  to  the  will,  and  the  other  would  not,  the  decision  of  the 
few  supercedes  the  diseretkm  of  the  Judge,  and  cmnmands  him  to  assume  that  the  testator  intended 
vlut  was  lawftal.    (Boer,  J.) 

ne  ooodition  in  the  will,  not  to  alienate,  is  not  unlawful  in  this  particular  case.  A  city  may,  In  a 
case  Hke  this,  be  deprived  of  the  ^  abutmdi  over  Its  property  for  an  object  of  public  utility,  with* 
out  its  right  of  property  being  alfected  thereby ;  the  LegisUture  having  always  the  right  to  remedy 
the  effects  of  the  disposition,  whenever  the  alienation  of  the  property  given  becomes  of  public  ad- 
vant^e.    (Roar,  J.) 

The  distinction  between  this  and  Hend^rwrCii  yrWX  (5th  Annual)  is  obvious.  Hmd^wn  made  no 
dispodtion  of  his  property  In  favor  of  any  one,  but  simply  provided  that  it  should  forever  form  part 
of  Us  succession  and  be  administered  by  his  executors' and  commissioners  to  be  named  after  them 
to  the  end  of  time— while  JUcDonogh  has  made  a  valid  disposition  of  his  property,  and  the  perpetui- 
ty of  the  bequest  is  merely  the  consequence  of  the  perpetual  existence  of  the  legatee.     (Roar,  J.) 

Under  the  will  of  MeDonogh,  the  cities  of  New  Orleans  and  Baltimore  are  not  invested  with  any  title 
known  to  the  laws  of  Louisiana.  Under  our  system  there  can  be  no  ownership  stripped  forever  of 
the  ri^t'of  possession,  use,  administration  and  disposal.  Such  an  estate  has  no  warrant  In  our 
Code, nor  precedent  in  our  Jurisprudence.     (Sudiox,  J,  dissenting.) 

The  law,  from  wise  motives,  permits  men  to  exercise  a  last  act  of  volition  over  their  estate  by  disposing 
of  iti  ownership.  But  when  they  exercise  this  Just  privilege,  they  must  exercise  It  under  the  law . 
They  have  no  right  to  invent  new  tenures  of  property.    (Sudsll,  J,  dissenting.) 

The  ownership  is  not  given  to  the  Cities.  The  language  Is  not,  I  give  and  bequeath  to  the  Cities— but 
I  giTe  and  beqneath  to  the  Oties  to  and  for  the  several  Intents  and  purposes  hereinafter  mentioned. 
Tbflse  intents  and  purposes  are  fVilly  expressed  In  subsequent  clauses  of  the  will .  Being  thus  re- 
fered  to,  they  must  be  considered  as  embodied  in  the  devising  clause,  and  clearly  qualify  and 
iadt  it.    (Sunsu.,  J,  dissenting.) 

The  hktention  of  the  testator  to  withhold  from  the  Cities  the  monerthip  of  his  estate.  In  any  sense  of 
that  term  known  to  our  law,  admits  of  no  doubt.  It  is  interwoven  with  the  whole  theory  of  the 
win,  and  speaks  unmistakably  through  ite  entire  contexts.    (SunsLL,  J,  dhwentlng.) 

The  real  legatee  intended  and  preferred  by  3fcDonogh  was  the  Ideal  Being  whioh  he  designated  as 
his  General  Estate.  The  Cities  were  intended  to  be' the  mere  superrisorsof  the  Perpetual  Trust 
which  he  desired  to  create,  and  which,  in  its  turn,  was  to  be  the  source  of  the  other  truste  contem- 
plated by  the  wffl.    (SuDKLL,  J,  dissenting.) 

The  Ideal  Being,  contemplated  by  the  will,  has  no  legal  existence,  and  Is  incapable  of  taking.  And 
the  Stetes  oi  Louisiana  and  Maryland,  by  ratifying  the  institution  of  the  present  suit,  have  clearly 
disapproTed  of  the  scheme  of  (hture  incorporations  contemplated  by  the  will.  (Bxedbll,  J,  dls- 
■•nting.) 
^1t  is  apparent  firom  the  will  that  Molkmoffh^a  preference.  In  the  disposition  of  his  property,  was  for 
the  eztraordin&ry  scheme  which  he  had  so  elaborately  prepared.  He  desired  It  to  be  carried  out 
hi  its  mtir^,  and  forbade  the  Cities  to  violate  any  of  its  provisions.  But  still  an  apprehension 
existed  in  his  mind  that  the  scheme  might  fall,  and  fh>m  "whatsoever  cause  "  this  failure  might 
tflM,  by  **  whatsoever  means"  it  might  come  to  pass,  his  desire  was  that  the  States  of  Louisiana 
and  Maryland  should  then  be  the  recipients  of  his  fortune,  who,  by  virtue  of  their  sovereign  power, 
esoldaccQaipUsh  the  substantial  execution  of  such  of  his  wishes  as  they  might  consider  lawful,  and 
to  whose  discretion  and  fidelity  he  was  willhig  to  leave  their  execution.  The  great  ol^ject  of  the 
testator  was  the  education  of  the  poor.  TJiat  paramount  ol^ect,  with  other  wishes  of  the  testator, 
90  tar  M  they  may  be  deemed  practicable  and  politic,  the  States  can,  and  no  doubt  would,  In  good 
fidth  and  with  a  Just  discretion,  endeavor  to  accomplish ;  and  thus  the  charitable  desire  of  the 
testator  would  be  dlaappofaited  only  as  to  the  preferred  mode  of. its  fulfillment,  an  alternative  of  hU 
own  choice  being  adopted .    (SLmnx,  J,  dissenting. ) 

led  that  McDanogh  intended  to  exclude  his  heirs  at  law  from  the  inheritance  of  his  pro- 
perty.   Bat  it  is  said  that  McDonogh  did  not  dispose  of  the  tiUe  and  ownership  of  the  estate. 

Bat  this  view  is  narrow  and  technical,  and  aslcs  trom  an  unprofessional  mind  the  nice  accuracy  of 
SB  expert  conveyancer.    This  is  contrary  to  the  received  theory  of  the  interpretation  of  wills. 

The  law  la  indolgent  to  testators,  who  are  regarded  as  fnopw  eowUd.    It  exempts  the  phraseology 
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Statb  or  of  wills  from  technical  restraint,  and  obeys  the  clear  intention  of  the  testator,  however  infonnal 

iisiANA,  c,  jjjQ  language  in  which  it  may  be  announced.  If  that  intention  be  even  obscured  by  coDfllcttng 
ExHCHTTORS  OF  expressions,  it  seeks  the  intention,  rather  in  a  rational  and  consistent,  than  in  an  irratloDal  and  in- 
consistent purpose.  Of  two  modes  of  construction  it  prefers  that  which  wiU  prevent  a  total  intes- 
tacy. (Slidell,  J,  dii»sentin/.) 
By  the  Uipse  of  the  legacies  to  the  Cities,  the  testator  meant  their  failure  to  take  effect  from  any 
cause  whatever.  By  the  expression  »'  said  legacies  wholly,  or  partially  so  lapsed  shall  enure,  Ac. ;  *» 
he  evidently  meant  the  property  embraced  in  those  legacies.  To  say  that  under  the  clause  in 
question  he  simply  intended  to  place  the  States  in  the  stead  of  the  Cities— their  action  fettered  by 
the  same  restrictions— their  title  qualified  and  limited  by  the  same  anomalous  provisions  as  to 
possession,  use  and  management  is  to  obliterate  from  the  clause  its  closing  words,  which  commit  to 
the  States  respectively  a  dominion  controlled  only  by  their  own  discretion.  (Slipkll,  J,  dis- 
senting.) 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
WILL  OF  JOHN  McDONOGH. 

In  the  Name  of  God,  Amen.  I,  John  McDonogh,  a  native  of  the  City  of  Balt- 
imore, in  the  State  of  Maryland,  United  States  of  America,  now  an  inhabitant  of 
the  Town  of  MacDonogh  in  the  State  of  Louisiana,  aware  of  the  uncertainty  of  this 
mortal  life,  yet  of  sound  mind  and  memory,  for  which,  and  all  other  blessinj^, 
thanks  to  Almi<rhty  God,  do  make  this,  my  Olographic  WiU,  as  my  last  Will 
and  Testament,  for  the  disposal  of  all  my  worldly  property  and  effects,  of  evory 
kind,  of  which  I  may  die  possessed,  in  manner  and  form  following ;  That  is  to 
say,  (First,  declaring  that  I  have  never  been  mairied,  and  that  I  have  no  heirs 
living,  either  in  the  ascending  or  descending  lines)  I  will,  that  immediately  after 
my  death,  an  inventory  shall  be  made  of  all  my  property,  and  effects,  by  a 
Notary  Public,  assisted  by  two  or  more  persons,  whoin  my  Executors  (herein 
after  named)  shall  appoint,  the  same  to  be  done  on  oath.  I  give,  will,  and  be- 
queath to  the  Children  of  my  Si.ster  Jane,  the  Widow  of  a  Mr.  Hamet  of  Balti- 
more, in  the  State  of  Maryland,  in  equal  proportions,  all  that  Lot,  or  parcel  of 
ground,  (with  the  improvements  thereon)  laying  in  Baltimore  County  and  State 
of  Maryland,  Containing  ten  acres,  more  or  less,  which  lot  of  ground  I  acqaii*ed 
by  purchase,  on  the  twenty  seventh  day  of  February  in  the  year  of  our  Lord 
Eighteen  hundred  and  nineteen,  of  John  Pogue,  of  the  said  City  of  Baltimore,  as 
per  deed  of  conveyance  to  me  enregistered  on  the  same  day,  by  William  Gib- 
«on,  Clerk  of  the  Baltimore  County  Court,  among  its  land  Records ; — The  usu- 
fruct, however  of  the  afore  mentioned  landed  property  and  improvements,  I  give 
and  bequeath  to  my  said  sister  Jane,  during  her  life  time. — I  give,  will,  and  be- 
queath, to  my  said  Sister  Jane^  Widow  Ilamet,  the  sum  of  Six  thoumtui  doUar«^ 
recommending  to  her,  my  said  Sister,  to  place  said  Six  thousand  dollars,  on 
interest  either  in  Bank  Stocks,  or  otherways,  and  by  economy,  to  make  the  in- 
terest thereof,  support  her  in  her  old  age. — I  will  and  bequeath,  their  freedom, 
(as  a  reward  for  their  long  and  faithful  services,)  to  my  old  servants,  Gabriel, 
James  Thornton,  Tanness  or  Dennis,  Noel,  Mark,  Old  John,  John  Defage,  Old 
Harry,  Richard,  and  Longmar}',  requesting  my  Executors  (l^erein  after  named) 
to  take  the  neces.sary  stej^s,  in  conformity  to  law,  to  see  this,  my  will  and  desire 
executed. 

It  is  my  will  and  I  direct  my  executor?,  (hereinafter  named,)  immediately 
after  ray  death,  to  correspond  with  the  American  Coloni/Ation  Society,  at  the 
City  of  Washington,  in  tlie  District  of  Columbia,  for  the  purpose  of  ascertain- 
ing, when  said  Society,  intends  sending  a  vessel  to  Liberia,  on  the  Coast  of 
Africa,  with  emigrants,  from  New  Orleans,  and  by  the  first  vessel,  so  sailing 
from  New  Orleans,  for  liibeiia,  to  send  all  the  rest  and  residue  of  my  black 
people,  old  and  young,  (with  the  exception  of  the  ten  aforementioned  individuals, 
to  whom  I  have  dire<'ted  their  Freedom  to  be  given,  here,  in  New  Orleans,) 
men,  women  and  children,  (and  also,  with  the  exception  of  the  black  man  Phil- 
lip, his  wife  Fanny  and  their  children,  the  black  woman  Jane  or  Jenny,  and  her 
children,  the  mulattoe  man  George,  a  carpenter  by  trade,  the  mulattoe  boys 
William  and  Henry,  carpenters  by  trade,  the  black  men  Ilouma,  David  Crocket 
and  (jieorge  Calhoun,  the  mulattoe  or  Griff  boy  Jerry,  the  black  women  Sophie 
and  Dolly,  Ilagar,  and  Anna,  or  Hannah,  and  their  children,  all  of  whom  1  have 
lately  purchased,  as  it  is  my  will,  that  they,  the  said  Phillip  and  Fanny  his  wife, 
and  their  children,  Jane  and  her  children,  the  mulattoe  man  George,  a  carpenter 
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by  trade,  the  mulattoe  boys  William  and  Henry,  Carpenters  by  trade,  the  black       Statt  or 
men  Houma,  David  Crocket,  and   George  Calhoun,  the  mulattoe,  or  griff,  boy  '^^'«'^^^»  *«•» 
Jerry,  and  the  black  women  Sophie,  Dolly,  Hagar,  and  Anna,  or  Hannah,  and    Fxrti-tokb  or 
their  Children,  with  any  other  black,  or  colored  people,  whom  I  may  acquu-e  by     McDoxooh. 
purchase  subsequent  to  the  date  of  this,  my  last  Will,  and  Testament,  shall  serve 
those,  (by  being  hired  out  for  wages,  or  kept  employed  on  my  plantations,  if  there- 
on so  employed  at  my  death,)  to  whom  I  have  herein  after  willed  the  rest,  residue 
and  remainder  of  my  Estate,  real,  and  personal,  fifteen  years  from  and  after  my 
death ;  when  then,  after  said  service  of  fifteen  years,  my  Executors  (hereinafter 
named)  will  deliver  said  black  and  colored  people,  up  to  the  American  Coloniza- 
tion Society  for  Colonizing  Free  people  of  Color,  of  the  United  States,  estab- 
lished at  the  City  of  Washington,  in  the  District  of  Columbia,  to  be  also  sent  to 
Liberia,  on  the  Coast  of  Africa.)     And  to  pay  a  proportionate  part  of  the  Char- 
ter of  said  Vessel  for  transporting  them  to  Africa,  furnishing  them  with  provi- 
sions, stores,  medicines,  &c.,  &c.  for  the  Voyage. — I  also  direct  my  Executors 
(hereinafter  named)  to  lay  out  and  expend  for  the  use  of  those,  my  people,  who 
are  to  go  immediately  after  my  death,  to  Liberia,  the  sum  of  One  thousand  doU 
lar$  in  such  Articles  as  ploughs,  hoes,  spades,  axes,  nails,  common  locks,  hinges, 
clothing,  garden  and  other  seeds,  &c.,  &c.,  and  divide  out  those  articles  among 
them  in  equal  proportions,  and  see  them  put  on  board  the  vessel  at  the  time  of 
sailing. — Ay  Executors  will  also  be  pleased  to  give  letters  of  recommendation, 
to  those  my  people,  directed  to  the  inhabitants  of  that  Colony,  setting  forth  their 
good  characters,  and  the  morality  of  their  lives,  as  a  passport  to  their  good 
opinions,  and  to  purchase  and  place  in  the  hands  of  each  of  said  individuals, 
old  and  young,  at  the  moment  of  sailing  for  Africa,  the  volume  of  the  Holy  Gos- 
pels of  the  Old  and  New  Testament,  as  the  most  precious  of  all  the  gifts  we  have 
it  in  our  power  to  give  or  they  to  receive. — And  for  the  more  general  diffusion 
of  Knowledge,  and  consequent  well  being  of  Mankind,  con v meed  as  I  am  that  I 
can  make  no  disposition  of  those  Worldly  goods  which  the  most  High  has  been 
pleased  so  boundfuUy  to  place  under  my  Stewardship,  that  will  be  so  pleasing 
to  him,  as  that  by  means  of  which  the  poor  will  be  instructed  in  Wisdom  and 
ted  into  the  path  of  virtue  and  Holiness,) — I  Give,  Will  and  Bequeath,  all  the  rest, 
residue  and  remainder  of  my  estate,  real  and  personal,  present  and  future,  as 
well  that  which  is  now  mine  as  that  which  may  be  acquired  by  me  hereafter,  at 
any  time  previous  to  my  death,  and  of  which  1  may  die  possessed,  of  whatsoever 
nature  it  may  be,  and  wheresoever  situate,  (subject  to  the  payment  of  the  sev- 
eral annuities  or  sums  of  money  hereinafter  directed  and  set  forth ;  which  said 
annuities  or  sums  of  money,  are  to  be  paid  by  the  devisees  of  this  my  General 
Estate,  out  of  the  rents  of  said  estate,)     Unto  the  Mayor,  Aldermen  and  inhabi- 
tants of  New  Orleans,  (my  adopted  city)  in  the  State  of  Louisiana,  and  tho 
Mayor,  Aldermen  and  inhabitants  of  Baltimore  (my  native  City)  in  the  State  of 
Maryland,  and  their  Successors,  ( in  equal  proportions  of  one-half  to  each,  of 
said  Cities  of  New  Orleans  and  Baltimore,)  forever.  To,  and  for,  the  several  in- 
tents and  purposes,  hereinafter  mentioned,  declared  and   set  forth,  concerning 
the  same,  and  especially  for  the  establishment  and  support  of  Free  Schools  in 
said  Cities,  and  their  respective  Suburbs,  (including  the  Town  of  Macdonogh  as 
a  Suburb  of  New  Orleans;)  wherein  the  poor,  (and  the  poor  only)  of  both  sexes 
of  all  Classes  and  Castes  of  Color,  shall  have  admittance,  free  of  expense  for 
the  purpose  of  being  instructed  in  the  Knowledge  of  tlie  Lord  and  in  reading, 
writing,  arithmetic,  history,  geography,  &c.,  &c.,  under  such  regulations  as  tho 
Commissioners  (to  be  appointed  as  hereinafter  directed,)  of  said  Schools  shall 
establish,  always  understood  and  provided  however,  that  the  Holy  Bible  of  the 
Old  and  New  Testament,  shall  be  at  all  times  and  forever  made  use  of  in  those 
Schools,  as  one,  (and  the  principal  one)  of  the  reading  or  class  books,  which 
shall  be  used  by  the  pupils  therein  as  the  first  object  of  every  School,  and  of 
an  teaching  of  the  youth  of  our  Country  should  be  to  implant  in  their  minds  a 
Knowledge  of  their  duty  to  God,  and  their  relation  of  Men,  to  their  divine  Crea- 
tor ;  And  that  Singing  classes  shall  be  established  and  forever  supported,  and 
singing  taught,  as  a  regular  branch  of  education  in  said  Schools,  by  which 
means,  every  pupil  will  acquire  the  rudiments  of  the  Art,  and  obtain  a  Know-    • 
ledge  in  singing  Sacred  Music. — As  relates  to  my  real  estate,  that  no  part  thereof 
shfdl  ever  be  sold  or  alienated  by  the  said  Mayors,  Aldermen  and  inhabitants  of 
the  respective  Cities  of  New  Orleans  and  Baltimore,  or  their  Successors,  but  the 
samCjShaU  forever,  thereafter  be  let,  from  time,  to  time,  to  good  tenants,  the  lots 


176 

Stats  op 

LODKIANA,  Ae., 

«. 
ExKcuToitg  or 
McDoxooH. 


SUPREME  COURT  OP  LOUISIANA, 

of  ground  improved  with  houses,  laying  in  the  City  of  New  Orleans,  its  subnrbs, 
Town  of  Macdonogh,  or  elsewhere,  let  by  the  Month  or  the  year,  and  the  unim- 
proved lots  of  ground,  in  the  City  of  New  Orleans,  its  suburbs.  Town  of  Mac- 
Donogh  or  elsewhere,  leased  for  a  term  not  to  exceed  twenty-five  years  at  any 
one  time  (the  rent  payable  monthly  or  quarterly)  and  to  revert  bacK  at  the  end 
of  said  time,  with  all  the  improvements  thereon,  (free  of  cost,  to  the  lessors,)  to 
be  rented  thereaftei*  by  the  month  or  year.  And  the  lands  wherever  situate  in 
the  different  parishes  of  the  State,  leased  in  small  tracts,  for  a  term  not  to  ex- 
ceed one  to  ten  years,  revertable  back  with  their  improvements,  to  be  re-leased 
for  a  shorter  time  and  at  higher  rates. — My  intentions  being,  (I  in  consequence 
instructing  my  Executors  (hereinafter  named)  to  invest  my  personal  effects,  (say, 
money,  bonds,  notes  or  stocks  on  hand,  interest  accruing  thereon,  furniture  of 
house  in  which  I  reside,  and  effects  about  it,  as  well  as  the  amount  of  all  debts 
owing  to  me  as  fast  as  they  are  received,)  in  real  estate,  say  lots  of  ground  and 
houses,  and  lots  of  ground  laying  in  the  City  or  suburbs  of  New  Orleans,  and 
hand  over  said  real  estate,  as  soon  as  purchased,  with  the  title  deeds  thereto,  to 
the  Commissioners  and  Agents  of  my  General  Estate,  (said  Commissionera 
and  Agents  of  my  General  Estate  to  be  named  by  the  respective  Corpora- 
tions of  said  Cities  of  New  Orleans  and  Baltimore  in  the  manner  herein- 
after directed.)  So  that  by  said  means  the  whole  of  my  estate,  real  and  per- 
sonal, (excepting  only  my  black  people,  the  legacy  bequeathed  the  Children 
of  my  Sister  Jane,  and  that  to  herself,)  will  become  a  permanent  fund  on 
interest,  as  it  were,  (Viz :  a  fund  in  real  Estate  affording  rents,)  no  part  of  which 
fund  (of  the  principal)  shall  ever  be  toached,  divided,  sold,  or  alienated,  but  shall 
forever,  remain  togetner,  as  one  Estate,  (termed  in  this,  my  last  will  and  testa- 
ment as  "My  General  Estate"  or  "The  General  Estate")  and  be  managed  as  I 
herein  direct  The  nett  amount  of  rents  which  shall  be  collected  annuaUy  shall 
be  divided  equally,  (half  and  half)  between  the  said  two  Cities  of  New  Orleans 
and  Baltimore,  by  the  Commissioners  and  Agents  of  my  General  Estate,  (to  bo 
named  in  the  manner  herein  after  directed)  after  paying  the  several  annuities, 
and  sums  of  money,  hereinafter  provided  for,  and  set  forth ;  and  applied  forever 
to  the  purposes  for  which  it  is  hereby  intended  and  destined.— -Firstly,  I  give 
and  bequeath  to  the  American  Colonization  Society  for  Colonizing  the  Free  peo- 
ple of  Color  of  the  United  States,  established  at  the  City  of  Washington  in  the 
District  of  Columbia,  for  the  purposes  of  its  noble  and  philanthropic  institution< 
an  Annuity  for  the  term  of  Forty  Years,  Counting  from  and  after  the  day  of 
my  decease,  of  the  one  eighth  part,  (or  twelve  and  a  half  per  cent)  of  the  nett 
yearly  revenue  of  rents  of  the  whole  of  the  Estate  as  herein  before  willed  and 
bequeathed  unto  the  Mayors,  Aldermen  and  inhabitants  of  the  Cities  of  New 
Orleans  and  Baltimore,  but  which  one  eighth  part  of  the  nett  yearly  revenue 
of  rents  of  said  Estate,  as  aforesaid,  shall  not  entitle  the  said  American  Coloniza- 
tion Society  for  colonizing  the  Free  people  of  Color  of  the  United  States,  to 
receive  or  demand  in  any  one  year  a  larger  sum  than  Tkcenty  fire  thousand 
dollars^  should  the  one  eighth  part  thereof  amount  to  a  larger  sum.-Trusting  in 
full  confidence  that  the  inhabitants  of  this  free  and  happy  land  tliroughout  all 
its  borders,  from  Maine  to  Louisiana,  will  sustain  this  institution,  (one  of  the 
greatest  glories  of  our  country,)  and  enable  it  to  accomplish  its  humane  and 
holy  object  in  its  full  extent— And  notwithstanding  that  I  look  upon  and  con- 
sider the  instruction  of  the  poor  in  the  Knowledge  of  God  and  the  wisdom  of 
Man,  as  the  first,  best,  and  Holiest  of  all  charities  (as  they  are  thereby  taught 
their  duty  to  their  Creator,  and  those  everlasting  principles  of  virtue  which  in- 
still self  respect  and  teach  men  the  dignity  of  their  nature,  which  restrain  them 
from  falling  into  vice,  and  becoming  in  consequence  inmates  of  the  Peniten- 
tiary, or  Alms  house,)  and  do  not  consider  the  endowment  of  Asylums  and  Hos- 
pitals as  the  best  mode  of  permanently  serving  and  doing  good  to  my  fellow 
man,  still  as  it  is  probable,  whilst  the  present  race  of  men  exist,  constituted  as 
we  are,  that  some  portion  thereof,  from  the  various  causes  to  which  frail  hu- 
manity is  liable,  will  fall  into  error,  and  of  consequence,  become  helpless  and 
destitute. — Secondly,  I  give  and  bequeath  to  the  Mayor,  Aldermen  and  inhabi- 
tants, of  the  City  of  New  Orleans,  in  the  State  of  Louisiana,  and  their  succes- 
sors,  forever,  for  the  express  and  sole  purpose  of  establishing  an  Asylum  for 
the  poor,  of  both  Sexes  and  of  all  ages,  and  castes  of  Color,  where  they  may 
be  sheltered,  clothed,  fed  and  taken  care  of,  made  useful  according  to  their  re- 
spective d^rees  of  health,  strength  and  capacity,  and  mendicity,  thereby  ban- 
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ishsd  from  the  Streets  of  the  city,  and  its  suburbs,  (including  the  Town  of  Mac-  Statb  of 
Dcmogh)  an  annuity  of  the  one  eighth  part,  (or  twelve  and  a  half  per  cent,)  of  ^^^^^^^  *«•» 
the  jiett  yearly  revenue  of  the  rents  of  the  whole  of  the  General  Estate  as  here-  ExKcinona  or 
inbcfore  willed  and  bequeathed  unto  the  Mayors,  Aldermen  and  inhabitants  of  McDosooh. 
the  Cities  of  Xow  Orleans,  in  the  State  of  Louisiana,  and  of  Baltimore  in  the 
State  of  Maryland,  and  their  successors  for  ever ;  the  said  annuity  to  be  paid 
yearly,  until  such  time,  as  the  said  one  eighth  part  of  the  said  nett  yearly  reve- 
nue of  rents  shall  amount,  to  the  full  and  entire  sum  of  Six  hundred  thoumnd 
dollars,  when  it  shall  cease,  and  be  no  longer  paid. — And  for  the  purpose  of 
carrying  this,  my  desire  and  intent  into  effect  I  request,  authorize,  and  empower 
the  City  Councils  of  the  City  of  New  Orleans,  on  the  First  Monday  of  January 
of  every  year,  to  name  and  appoint  one  respectable  Citizen  out  of  each  ward 
of  the  City  and  Suburbs  of  New  Orleans,  (including  the  Town  of  Macdonogh) 
but  who  ^hall  not  exceed  seven  in  number,  nor  be  members  of  the  said  City 
Councils  at  the  time,  who  shall  be  commissioners  therein,  which  Commissioners 
so  named,  shall  serve  for  the  term  of  twelve  Montlis,  and  until  a  new  election, 
on  the  first  Monday  of  January  of  the  following  year  shall  be  made  by  the  said 
City  Councils,  of  Commissioners,  to  replace  those  of  the  preceding  year,  (none 
of  whom  shall  be  elected  for  the  second  year,)  and  so  on  from  year  to  year,  to 
the  end  of  time ;  and  said  Commissioners  shall  have  the  management  of  said 
Institution,  its  flinds,  and  everything  in  relation  to  it ;  (the  Mayor  and  City 
Councils  of  the  City  of  New  Orleans,  having  however,  the  general  supervision, 
and  to  whom  the  Commissioners  are  liable  for  the  faithful  performance  of  their 
duty  herein ;  and  to  whom,  annually,  on  going  out  of  office,  they  must  render 
accounts  of  their  administration,  showing  particularly  its  receipts  and  expenses, 
state  of  its  funds,  its  real  estate,  &c,  £c,  which  accounts  will  be  audited,  by 
the  said  City  Councils,  through  a  Committee,  from  their  body,  named  for  the 
purpose,  and  who  -will  publish  them  yearly,  in  two  of  the  public  newspapers 
printed  in  the  City  of  New  Orleans.)  The  said  Commissioners  (to  be  named  as 
aforesaid)  will  recdve  annually  or  semi-annually,  the  amount  of  the  annuity, 
until  sucb  time  as  they  shall  have  received,  according  to  this  bequest  the  whole 
amount  of  it,  say,  the  sum  of  six  hundred  thousand  dollars ;  and  as  they  re- 
ceive it,  they  shall  invest  it  in  Bank  Stocks,  or  other  good  securities,  on  landed 
estate  on  interest,  so  as  to  augment  the  amount  thereof  by  the  accumulation  of 
interest  to  tiie  largest  possible  sum,  up  to  the  time  when  the  last  of  the  annuity, 
shall  be  received  by  them ;  at  which  time,  (when  the  last  of  the  annuity  shall 
be  received,)  It  is  my  desire,  and  I  direct,  the  said  Commissioners  to  take  such 
part  of  said  sum,  (not  to  exceed  however  the  one  third  of  the  whole  amount  of 
principal  and  interest  which  may  have  accrued  thereon,)  as  may  be  necessaiy 
and  invest  it  in  the  purchase  of  such  landed  Estate,  and  in  the  erection  of  such 
buildings,  as  will  be  appropriate  to  the  object  intended  and  wanting ;  and  in  the 
furnishing  of  said  buildings  when  completed,  in  beds,  bedding,  clothing,  and 
all  other  necessary  articles,  and  the  residue  of  said  sum,  whatever  it  may  be, 
(but  which  shall  be  at  least  the  two  thirds  of  the  whole  amount  of  principal 
and  interest,)  I  direct  to  be  invested  in  the  purchase  of  real  estate,  say,  lots  of 
ground  and  houses,  and  lots  of  ground,  situate  in  the  City,  or  suburbs  of  New 
Orieans,  (such  lots  of  ground  as  will  probably  greatly  augment  in  value,)  which 
real  estate,  (when  purchased,  shall  never  thereafter  be  sold  or  alienated,)  for  the 
purpose  of  deriving  therefrom,  a  permanent  revenue,  (in  rents)  for  the  support 
of  said  institution  for  ever ;  as  no  part  of  the  principle  sum,  or  the  interest 
which  may  accrue  thereon,  shall  ever  be  taken  for  the  support  of  the  institution ; 
my  intention  bving,  that  its  support  and  the  payment  of  all  the  expenses,  ne- 
cessary to  its  support,  shall  be  supplied  exclusively  from  the  revenue  in  rents, 
of  its  real  estate,  and  the  revenue,  derivable  from  the  labor  of  the  poor,  its  in- 
mates.—(Wliich  houses,  as  also  the  buildings  of  the  institution,  I  recommend 
and  direct  to  be  kept  constantiy  insured  against  the  risk  of  fire,  so  that,  if  an 
accident  should  occur,  there  would  be  means  to  rebuild  them,)  I  recommend  to 
the  Commissioners,  to  select  a  situation  high  and  healthy,  for  the  establishment 
of  the  institution ;  say  a  tract  of  land  of  three  or  four  acres  in  front  on  the 
river  Mississippi,  by  forty  or  eighty  acres  in  depth,  situate  within  three,  four  or 
six  miles  of  tiie  City  of  New  Orleans,  on  either  bank,  above,  or  below  it ;  and 
to  erect  the  buildings  of  brick,  in  a  style  of  taste  and  elegance,  of  great  solidity 
(as  they  are  intended  to  stand  for  ages,)  airy  and  of  proportionate  elevations. — 
They  the  Commissioners,  (to  be  named  as  aforesaid)  are  permitted,  however,  at 
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fl|^  *  any  time  (when  they  have  money  on  hand,  or  stocks  of  this  fund,)  when  oppor- 
^  A,  Ae^  tunities  offer  of  making  good  investments  of  it,  in  real  Estate,  (say,  lots  of 
ijw  ground  and  houses,  and  lots  of  ground,  situated  in  the  City  of  New  Orleans  or 
its  suburbs,  yielding  rents,  or  likely  to  yield  rents,)  to  invest  such  parts  thereof 
as  they  think  proper,  (such  purchases  however  to  be  approved  by  the  Mayor 
and  C^ty  Councils  of  the  City  of  New  Orleans,)  in  such  Real  Estate.  And  also, 
when  an  opportunity  offers  of  acquiring  such  a  tract  of  land,  as  will  be  wanted 
for  the  Institution,  (at  a  cheap  rate,)  to  purchase  it. — And  as  I  believe  our  cli- 
mate and  soil,  well  adapted  to  the  cultivation  of  the  mulberry  tree,  and  the 
rearing  of  the  silk  worm,  such  a  tract  of  land  as  I  recommend  the  purchase  oC, 
if  planted  with  mulberry  and  the  cultivation  of  silk  undertaken,  (which  is  a 
very  light  employment,  well  suited  to  the  weak  and  aged,)  would,  I  have  no 
doubt,  yield  an  annual  revenue  to  the  Institution,  which  would  go  fiir  towards 
paying  the  expenses  for  its  support ;  I  therefore  camestlv  recommend  its  trial 
to  the  Commissioners. — ^I  also  recommend  to  the  Commissioners,  to  apply  to  the 
Legislature  of  the  State  for  an  Act,  to  incorporate  said  Institution ;  (subject 
always  however,  be  it  understood  to  the  conditions  herein  provided  for.) — 
Thirdly,  I  give  and  bequeath  to  the  "  Society  for  the  relief  of  destitute  Orphan 
boys  "  of  the  City  of  New  Orleans  in  the  State  of  Louisiana,  (of  which  institu- 
tion Beverly  Chew  was  president  on  the  28th  day  of  April  last,  1838,)  for  the 
express  and  sole  purpose  (and  of  no  other)  of  being  invested  in  the  purchase  of 
Real  Estate,  (say,  lots  of  ^ound  and  houses,  and  lots  of  ground,)  situate  in  the 
City  of  New  Orleans  and  its  Suburbs,  from  which  a  perpetual  revenue  firom  the 
rents  of  said  Real  Estate,  may  be  drawn  for  the  support  of  said  Institution,  an 
Annuity  of  one  eighth  part  (or  twelve  and  a  half  per  cent)  off  the  nett  yearly 
revenue  of  rents  of  the  whole  of  the  General  Estate,  as  hereinbefore  willed  and 
bequeathed,  to  the  Mayors,  Aldermen  and  inhabitants  of  the  Cities  of  New  Or- 
leans, in  the  State  of  Louisiana,  and  of  Baltimore,  in  the  State  of  Maryland,  which 
Annuity  of  the  One  Eighth  part  of  the  nett  yearly  revenue  of  rents  as  above 
stated,  shall  be  set  apart  yearly  or  half  yearly  by  the  Commissioners  and  Agents 
of  the  General  Estate,  (to  be  appointed  as  hereinafter  set  forth)  and  deposited 
in  some  one  or  more  of  the  Banks  in  the  City  of  New  Orleans,  (which  pay  an 
interest  on  money  deposited  with  them,)  until  such  time  as  said  Annuity  shall 
amount  to  the  sum  of  Four  Hundred  Thousand  Dollars,  (exclusive  of  any  in- 
terest, which  may  have  accrued  on  it,)  when  it  shall  cease  and  be  no  longer 
paid. — And  as  the  said  Fund  of  Four  hundred  thousand  dollars,  accumulates  in 
Bank,  The  Directors  of  the  said  *'  Society,  for  the  relief  of  destitute  Orphan 
Boys  "  assisted  by  the  Mayor  and  Aldermen,  of  the  City  of  New  Orleans,  Who, 
(the  said  Mayor,  and  Aldermen,)  shall  approve  of  the  purchases,  of  real  Estate, 
and  become  parties  to  the  deeds,  by  which  it  is  acquired,  may,  from  time  to 
time,  (as  good  purchases  offer,)  Invest  it  in  purchases  of  Real  Estates,  (as  afore- 
stated,)  Lots  and  houses,  and  lots  of  ground,  laying  within  the  City  of  New- 
Orleans,  and  its  suburbs,  yielding  rents,  or  likely  to  yield  rents,  and  to  increase 
greatly  in  value ;  which  Real  Estate,  once  acquired,  shall  never,  thereafter,  be 
alienated,  or  sold,  by  said  Institution,  but  shall  forever  be  retained,  and  held, 
by  it,  and  remain  its  property ; — The  Title  deeds  of  purchase,  by  which  said 
Institution  shall  acquire  said  Real  Estate,  shall  set  forth,  that  it  is  made  from 
Funds  of  this  Bequest,  and  that  said  Real  Estate  cannot.be  sold,  or  alienated, 
by  said  "Society  for  the  relief  of  destitute  Orphan  Boys. — ^The  Funds,  (when 
accumulated,)  as  wanted,  for  the  payment  of  the  Real  Estate,  when  purchased, 
(but  for  no  other  purpose,)  shall  be  drawn  from  Bank,  by  the  Commissioners, 
and  agents,  of  the  General  Estate,  and  paid  over  to  the  Directors  of  said 
"  Society  for  the  relief  of  destitute  Orphan  Boys,  and  the  Mayor  and  Aldermen 
of  the  City  of  New-Orleans. — ^I  recommend  to  the  Directors  of  the  "  society  for 
the  relief  of  destitute  Orphan  Boys,  to  keep  such  houses,  as  may  be  purchased, 
or  built  with  the  funds  from  this  Bequest,  regularly  insured  against  all  risk  by 
Fire,  by  which  means,  in  case  of  accident,  they  would  have  the  means  to  recon- 
struct them. — Fourthly,  I  give  and  bequeath  to  the  Mayor,  Aldermen,  and  In- 
habitants of  the  City  of  Baltimore,  in  tne  State  of  Maryland,  and  their  suces- 
sors,  forever,  for  the  express  and  sole  purpose  of  establishing  a  School  Farm^ 
on  an  extensive  scale,  for  the  destitute,  and  the  Pooresty  of  the  poar^  male  child- 
ren, and  youth,  (say,  Firstly,  of  the  City  of  Baltimore,  in  the  state  of  Mary- 
land; Secondly,  of  every  Town  and  yillage  of  said  State  ;  and  Tliirdly,  of  aU 
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the  great  maritime  Cities  of  the  United  States;  8ay»  New  York,  New-Orleans,  t*L™**Jc 
Philadelphia,  Boston,  Charleston,  Savannah,  Providence,  Salam,  &c,  &c.)  of  all  "«^"^~» 
castes  of  color,  from  the  age  of  Foiff  years,  to  that  of  sixteen  years,  where  they  BjigjwMw 
shall  be  sheltered,  lodged,  clothed,  fed,  instructed  in  the  christian  Religion,  and  ^'^ 
a  plain  English  Education  given  them,  including,  reading,  writing,  arithmetic. 
History,  Gr^graphy,  &c,  &c ;  and  taught  practically,  (by  making  them  labor) 
the  art  of  husbandry,  or  fanning,  in  all  its  parts,  and  details,  as  well  as  the 
science,  generally,  of  agriculture ;  under  such  regulations  as  the  Directors,  (to 
be  appointed  as  hereinafter  set  forth,)  of  said  School  Farm,  shall  establish ;  al- 
ways understood,  and  provided  however,  that  the  Volume  of  the  Holy  Bible, 
sh^  be  at  all  times,  and  forever,  made  use  of  in  the  School,  or  schools,  of  this 
Institution,  as  One,  (and  the  principal  one,)  of  the  reading  or  cUubs  Books, 
which  shaU  be  used  by  the  pupils  therein  ;  as  the  first  object  of  every  school, 
and  of  all  teaching  of  the  youth  of  our  Country,  should  be  to  implant  in  their 
minds,  a  Knowledge  of  their  duty  to  God,  and  the  relation  of  men  to  their  di- 
vine Creator ; — and  that  singing  classes  shall  be  established,  and  for  ever  sup- 
ported ;  and  singing  taugh^  as  a  regular  branch  of  Education,  in  said  schooU, 
by  which  means,  every  pupil  will  acquire  the  Rudiments  of  the  art,  and  obtain 
a  knowledge  in  anging  divine  Psalmody,  or  sacred  music. — An  annuity  of  the 
One  Eighth  part,  (or  twelve  and  a  half  per  cent,)  of  the  nett  yearly  Revenue  of 
rents,  of  the  whole  of  the  General  Estate,  as  hereinbefore  willed  and  bequeathed, 
unto  the  Mayors,  Aldermen  and  Inhabitants,  of  the  Cities  of  New-Orleans,  in 
ibe  State  of  Louisiana,  and  Baltimore,  in  the  State  of  Maryland,  and  their  sue- 
cesaors,  forever ; — ^the  said  annuity  to  be  paid  yearly,  or  half  yearly,  until  such 
time  as  the  said  One  Eighth  part  of  the  said  nett  yearly  Revenue  of  rents,  of 
said  General  Estate,  shall  amount  to  the  full  and  entire  sum  of  Three  Millions 
of  Dollars  ;  when  it  shall  cease,  and  be  no  longer  paid ; — ^But  with  the  deekred 
and  well  understood  condition,  (for  the  purpose  of  paying  off  this,  the  Fourth 
annuity,  in  as  short  as  space  of  time  as  possible,)  tha^p^  any  one,  and  all  Three, 
of  the  first  aforementioned  annuities  are  filled,  and  paid  off,  or  the  time  expires, 
(as  in  the  annuity  to  the  American  Colonization  Society,  for  colonizing  the  Free 
people  of  Color,  of  the  United  States,)  during  which,  said  annuity  is  to  be  paid, 
that  then,  from  said  periods  respectively,  (say,  the  periods  from  which,  the 
iaid  three  foregoing  annuities,  shaU  respectively  be  paid  off,  or  expire,)  the  pro- 
portions of  the  nett  yearly  revenue  of  rents,  of  the  General  Estate,  which  were 
payable  respectively  under  them,  the  said  annuities,  shall  go  to,  and  be  paid,  to 
this,  the  Fourth,  and  last  annuity,  under  this,  my  Last  Will  and  Testament, 
Bequeathed  to  the  Mayor,  Aldermen,  and  Inhabitants  of  the  City  of  Baltimore, 
in  the  State  of  Maryland,  and  their  successors,  forever ;  for  the  purpose  of  es- 
tabtishing  a  School  Farm,  (as  also,  any  surplus,  should  it  so  occur,)  within  the 
Forty  years  that  I  have  willed  an  annuity  of  the  One  Eighth  part,  or  twelve 
and  a  half  per  cent,  of  the  nett  yearly  revenue  of  rents,  of  the  General  Estate, 
to  the  **  American  Colonization  Society,  for  colonizing  the  Free  people  of  Color, 
of  the  United  States.^*  (above  the  sum  of  Twenty  five  thousand  dollars,  which 
said  society  is  authorized  to  receive,  in  any  one  year,  and  no  more ;  )  by  which 
means,  the  said  Mayor,  Aldermen,  and  Inhabitants,  of  the  City  of  Baltimore, 
In  the  State  of  Maryhind,  and  their  successors,  for  the  purpose  of  establishing 
a  School  Farm,  will,  under  this,  the  Fourth  annuity,  receive,  at  one  period,  a 
proportion  of  said  nett  yearly  revenue  of  rents,  of  the  General  Estate,  of  the 
One  Eighth  part,  or  twelve  and  a  half  per  cent ;  at  another  period,  of  the  One 
Fourth  part,  or  Twenty  five  per  cent,  or  more ;  at  another  period,  of  the  Three 
Eighth  part,  or  Thirty" seven  and  a  half  per  cent,  or  more;  and  at  another 
period,  of  the  One  half  part,  or  Fifty  per  cent,  of  said  nett  yearly  revenue  of 
rents,  of  the  General  Estate,  until  they  shall  have  received,  under  said  annuity, 
the  full  amount  of  Three  Millions  of  dollars. — Tand  the  Mayor,  Aldermen,  and 
Inhabitants,  of  the  City  of  New-Orleans,  in  tne  State  of  Louisiana,  and  the 
Mayor,  Aldermen,  and  Inhabitants,  of  the  City  of  Baltimore,  in  the  State  of 
Maryland,  for  the  establishment  and  support  of  Free  Schools,  in  said  Cities, 
and  their  respective  suburbs,  will  receive  the  One  half  of  the  nett  yearly  reve- 
nue of  rents,  of  the  General  Estate,  and  no  more,  until  such  time  as  the  whole 
of  the  Four  annuities,  as  set  forth  herein,  shall  be  paid  off;  — ^from  which 
period,  (the  time  when  all  four  of  said  annuities  shall  be  paid  off,)  they,  the 
said  two  Cities,  of  New-Orleans,  in  the  State  of  Louisiana,  and  Baltimore,  in 
the  State  of  Maryland,  will  receive,  and  divide,  equally  between  them,  as  here- 
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Statk  of  in  set  forth,  and  for  the  purposes  as  aforesaid,  the  whole  of  the  nett  yearly 
^*^™T^^'  *^''  revenue  of  rents,  of  the  General  Estate,  to  the  end  of  time. — And  for  the  pur- 
ExBcuTORs  or  pose  of  carrying  this,  my  desire,  and  intent,  into  effect,  I  request,  authorize, 
McDoKooH.  and  empower,  the  Mayor,  and  City  Council  of  the  City  of  Baltimore,  in  the 
State  of  Maryland,  on  the  First  Monday  of  January  of  every  year,  to  elect  one 
respectable  Citizen,  out  of  each  ward  of  said  City,  and  its  suburbs,  but  who 
shall  not  exceed  seven  in  number,  nor  be  members  of  the  said  City  Council,  at 
the  time,  who  shall  be  Directors  therein ;  which  Directors,  so  elected,  sliall 
serve  for  the  term  of  Twelve  months,  and  until  a  new  election,  on  the  First 
Monday  of  January,  of  the  following  year,  shall  be  made  by  the  said  Mayor 
and  Citv  Council,  of  Directors,  to  replace  those  of  the  preceding  year,  (none  of 
whom  shall  be  eligible,  as  Directors,  for  two  consecutive  years,)  and  so  on,  from 
year  to  year,  forever ; — And  said  Directors,  (elected  as  aforesaid,)  shall  have 
the  management  of  said  Institution,  its  funds,  and  every  thing  in  relation  to  it ; 
(The  Mayor,  and  City  Council,  of  the  City  of  Baltimore,  having,  however,  the 
general  supervision  thereof,  and  to  whom  the  Directors  are  liable  for  the  faith- 
ful performance  of  their  duty  therein ;  and  to  whom,  annually,  on  going  out  of 
Office,  they  must  render  accounts  of  their  administration,  shewing  particularly, 
its  receipts,  and  expenditures,  state  of  its  Funds,  its* Real  Estate,  and  every 
thing  in  relation  to,  and  concerning  said  Institution ;  which  accounts  must  be 
audited  by  the  said  Mayor,  and  City  Council,  through  a  committee  from  their 
body,  appointed  for  the  purpose,  and  who  will  publish  them  yearly,  in  two  of 
the  public  news  papers,  printed  in  the  said  City  of  Baltimore. — The  said  Di- 
rectors, (to  bo  elected,  as  aforesaid,)  will  receive  annually,  or  semi-annnally,  the 
amount  of  the  annuity,  until  such  time  as  they  shall  have  received,  according 
to  this  Bequest,  the  whole  amount  of  it ;  say,  the  sum  of  Three  Millions  of 
Dollars ; — and  as  they  receive  it,  they  shall  invest  it  in  Bank  Stocks,  or  other 
good  securities,  on  Landed  Estate,  on  interest ;  so  as  to  augment  the  amount 
tiiereof,  by  the  accumulation  of  Interest,  to  the  largest  possible  sum,  up  to  the 
time  when  the  last  of  the  annuity  shall  be  received  by  them ; — At  which  time, 
(when  the  last  of  the  annuity  shall  be  received,)  It  is  my  desire,  and  I  request 
and  instruct  said  Directors,  to  take  such  part  of  said  sum,  (not  to  exceed  how- 
ever, the  One  sixth  part  of  the  whole  amount  of  principal,  and  interest,  which 
may  have  accrued  thereon,)  as  may  be  necessary,  and  invest  it  in  the  purchase 
of  such  a  Tract,  or  Tracts,  of  land,  and  in  the  erection  of  such  Buildings,  as 
will  be  appropriate,  to  the  object  intended,  and  wanting ;  and  in  the  furnishing 
of  said  Building,  (when  completed,)  and  Lands,  in  all  necessary  furniture,  Beds, 
bedding,  animals,  plows,  harrows,  hoes,  spades,  and  other  articles ; — and  the 
residue  of  said  sum,  (the  whole  of  the  residue  thereof,)  whatever  it  may  be, 
(but  which  shall  be  at  least,  the  Five  sixths,  or  five  parts,  out  of  six  parts,  of 
the  whole  amount  of  principal  and  interest,)  I  direct  to  be  invested  in  the  pur- 
chase of  real  Estate ;  say,  lots  of  ground  and  houses,  and  Lots  of  ground,  situ- 
ate in  the  City,  suburbs,  and  vicinage  of  Baltimore,  in  the  State  of  Maryland ; 
or  Tracts  of  Land  in  its  immediate  neighborhood ;  viz,  such  lots,  or  Lands  (to 
be  all  purchased  under  Fee  simple  Titles, '  as  will  probably  greatly  augment  in 
value ;  (which  Real  FiState,  when  purchased,  shall  never  be  sold,  or  alienated, 
but  shall  be  held,  and  remain  forever,  the  property  of  the  Institution,)  for  the 
purpose  of  deriving  therefrom  a  permanent,  and  perpetual  revenue ;  — (a  reve- 
nue from  rents  of  Real  Estate ;  not  from  interest,  on  money  loaned,  or  stocks,) 
for  the  support  of  said  Institution,  forever. — As  no  part  of  the  principal  sum, 
or  the  interest  which  may  accrue  thereon,  shall  ever  be  taken  for  the  support 
of  the  Institution ;  my  intention  being,  that  its  support,  and  the  payment  of  all 
the  expenses,  necessary  to  its  support,  shall  be  supplied  exclusively  from  the 
revenue,  in  Rents  of  its  Real  Estate,  and  the  Revenue  derivable  from  its  Farm. 
The  houses  to  be  leased  for  no  longer  a  time  than  twelve  months,  at  any  one 
time ;  the  lots  of  ground,  and  Lands,  for  Five,  Ten,  Fifteen,  Twenty,  or  Twenty 
five  years,  but,  in  no  instance,  for  a  longer  tune  than  Twenty  five  years,  at  any 
one  time ;  revertable  back,  at  the  end  of  the  time  for  which  they  may  be  leased, 
with  all  the  Improvements  on  them,  (said  Improvements  to  be  Free  of  cost  to 
the  Lessor,)  to  be  re-leased  for  shorter  periods,  and  at  higher  rates; — By  which 
means,  the  Rich,  or  those  who  are  in  easy  circumstances,  will  be  made  to  assist, 
*  in  some  measure,  in  the  support  and  education  of  the  poor. — ^They,  the  Di- 

rectors, (to  be  elected  as  aforesaid.)  are  permitted  however,  at  any  time,  (when 
lihey  have  money  on  hand,  or  stocks  of  this  f\md,)  when  opportunities  offer,  <tf 


NEW  ORLEANS,  APRIL,  1858.  181 

nuking  good  inyestments  of  it,  in  Real  Estate,  (say,  Lots  of  ground,  or  houses  Stats  or 
and  lots  of  ground,  situate  in  the  City  of  Baltimore,  its  suburbs,  or  vicinage;  ^^"^^^  *c-» 
or  Tnets  of  land,  in  its  immediate  neighborhood,  yielding  rents,  or  which  may  Exvputum  or 
be  made  to  yield  rents;)  to  invest  such  parts  thereof,  as  they  think  proper,  mcDomogh. 
(such  purchases  to  be  approved  by  the  Mayor,  and  City  Council,  of  the  City  of 
Baltim(M«,)  in  such  Real  Estate ;  and  also,  when  an  opportunity  or  opportunities 
offeis  of  acquiring  such  a  tract,  or  tracts  of  land,  as  will  be  wanted  for  thclnstitu- 
tiofi,  (For  the  establishment  of  its  Farm,)  [at  cheap  rates,]  to  purchase  them.  The 
hoofles  yielding  revenue,  as  also  those  of  the  "  School  (^arm,"  I  recommend, 
ind  direct,  to  be  kept  constantly  insured  against  the  risk  of  Fire,  so,  that  if  an 
incident  should  occur,  there  would  be  means  to  reconstruct  them. — I  recom- 
mend also  to  the  Directors,  (to  be  elected  as  aforesaid,;  to  apply  to  the  Legisla- 
ture of  the  State  of  Maryland,  for  an  act  of  Incorporation,  for  said  Institution ; 
(sabject  always,  however,  be  it  understood,  to  the  conditions,  herein  provided  for.) 
And  for  the  purpose  of  setting  forth  and  explaining,  more  particularly  and 
folh,  (if  possible,)  my  intention  and  desires,  in  relation  to  this  institution,  I  will 
adfj,  that  the  object  I  have  in  view,  (and  which  occupies  my  whole  soul,  my  de- 
sires, and  my  affections,)  in  founding  this  Institution,  Is  the  great  one^of  res- 
cuing from  ignarajiee,  and  idleness^  and  of  a  conuquenee  from  Vice,  and  igno- 
«^,  Miliums  upon  Miliums  of  the  destitute  Youth,  of  the  large  Cities  of  the 
United  States,  and  the  "bringing  them  up,  in  Knowledge  and  virtue,  to  industry 
md  labor,  to  such  an  Age  as,  (their  principles,  being  fixed  and  stable,)  they  can 
U  apprenticed  out  to  worthy  and  honorable  men,  for  the  acquirement  of  the 
terious  Mechanical  Arts,  and  by  that  means,  formed  to  be  usrful,  and  Saved  to 
their  Country  and  the  World.---(JoT  that  the  neglect  of  education  in  Early  life, 
(permitting  children  to  live  and  grow  up  in  idleness  and  ignorance,)  is  the  most 
fruitful  source  of  Crime,  none  will  deny ;  If  communities  therefor  would 
carefully  guard,  that  no  children  grow  up  without  education  and  employment, 
and  provide  a  home  for  the  Orphan,  and  offspring  of  the  vicious,  and 
those,  who  not  only  neglect  to  educate  their  children,  but  contaminate  them  by 
their  own  bad  example,  they  will  do  much,  very  much,  towards  drying  up  the 
fountains  of  vice,  and  of  lessening  Crime ; — It  is  not  however  the  intellectual 
cultivation  of  youth,  alone,  which  should  be  attended  to,  but  their  Moral,  Physi- 
cal and  Religious  cultivation,  should,  in  a  superior  degreef,  occupy  our  especial 
ctfe.)— In  accordance  then  with  this  object,  it  is  my  desire,  and  I  request  the 
Directors  (to  be  elected  as  aforesaid,)  to  purchase  a  tract  or  tracts  pf  rich  and 
productive  land,  (so  that  its  product  may  assist,  at  least,  to  support  uie  Institu- 
tation;)  In  a  situation  high  and  healthy  for  the  establishment  of  the  Institution ; 
to  contain  some  Three  hundred.  Four  hundred,  Five  hundred,  a  Thousand,  Two 
ar  Three  thousand  acres,  more  or  less  as  may  be  wanted ;  laying  within  one, 
two,  three,  five,  ten  or  Twenty  miles,  (or  even,  a  greater  distance,)  of  the  City 
rf  Baltimore ;  (as  the  Directors  may  determinej)  whereon,  (under  such  regula- 
tions, as  the  Directors,  to  be  elected  as  aforesaid  shall  establish ;)  the  said  Youth,  t 
shall  labor  in  all  work  appertaining  to  the  cultivation  of  the  earth ;  Say,  In 
pbwing,  hoeing,  harrowing,  Spadeing,  Mowing,  reaping,  gathering,  housing, 
durashing.  Sowing,  planting,  gardening.  Carting,  waggoning,  making  of  all  Ag- 
ricultural instruments,  rearing,  and  attending  to  animals,  rearing,  and  attending 
to  the  Silk  Worm  and  the  Mulberry  Tree,  &c.  &c.  &c.  at  the  same  time  that 
they  are  progressing  in  theur  education ;  until  such  a  period  as  they  attain  the 
proper  age,  when,  (their  education  completed,)  they  shall  be  apprenticed  out, 
ftir  the  acquirement  of  the  various  Mechanical  Trades. — It  is  my  desire,  and  I 
request  the  Directors  (to  be  elected  as  aforesaid,)  to  rear  up  to  labor,  educate 
and  support  in  said  Institution  as  great  a  number  of  the  poor,  and  destitute  Male 
Children  and  youths,  of  the  different  Maratime  Cities  of  the  United  States, 
{which  are  too  generailly  hot  beds  of  vice,]  (taking  those  first,  which  belong  to 
the  City  of  Baltimore ;  then,  those  firom  the  Towns  and  Villages  of  the  State  of 
Maryland ;  and  Third^,  those  fi-om  the  different  large  Cities  of  the  different 
States  of  our  Happy  Union ;  -paying  the  expenses  of  their  removal  from  their 
homes,  to  the  Institution ;)  as  the  revenue  of  rents,  arising  fi*om  the  real  estate 
of  this  bequest,  and  from  the  Farm,  will  support,  which  I  hope  will  be  at  least 
to  the  number  of  One  to  Two  thousand ;  and  in  tinie,  I  hope  (with  wise  manage- 
ment may  be  made  to  support  Ten  thousand. — It  is  my  wish  and  desire,  and  I 
request  tiie  Directors,  (to  be  elected  as  aforesaid)  to  erect  the  buildings  of  the 
Institatioo,  in  Stone,  or  brick,  in  a  style  of  taste  and  elegance,  but  plain,  of 
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great  soliditv,  (intended  to  stand  for  ages.)  Airy  and  of  proportionate  Eleva- 
tions.— In  closing  those  my  explanations  and  desires  in  relation  to  this,  the  In- 
stitution of  the  "  School  Farm,"  It  will  be  permitted  me,  to  express  my  convio 
tion  that  this  Institution  will  not  long  remain  the  only  one,  of  the  kind,  in  the 
vicinity  of  that  Noble,  PhiUnthropic,  and  high  minded  City,  But  that  a  Sister 
one,  will  be  soon  made  to  spring  up,  by  its  humane  and  generous  Sons,  (an 
oflfering  on  the  Alter  of  Charity,)  destined  to  rescue  from  ignorance  and  vice, 
the  Female  Children  and  Youth  of  the  Poor,  the  destitute  and  vicious  of  our 
Country. 

And  for  the  management  of  the  General  Estate,  or  fund,  for  the  education  of 
the  Poor,  which  I,  have  herein  willed  and  bequeathed,  to  the  Mayor,  Aldermen, 
and  Inhabitants,  of  the  City  of  New  Orleans,  in  the  State  of  Louisiana,  and  the 
Mayor,  Aldermen  and  inhabitants  of  the  City  of  Baltimore,  in  the  State  of  Mary- 
Und,  and  their  Successors,  forever,  I  hereby  decUure,  that  my  intention,  is  not> 
that  anv  part  of  said  General  Estate,  or  revenue  from  Rents,  arising  fh>m  said 
General  Estate,  shall  go  into  the  hands  of  the  Corporations,  of  said  Cities ;  But 
that  they,  the  said  Corporation,  shall  for  ever  have  a  supervision  over  it ; — ^I 
therefore  in  consequence,  request,  authorize,  and  direct,  the  respective  Ci^ 
Councils  of  the  Thiree  Municipalities  of  the  City  of  New  Orleans,  on  the  First 
Monday  of  January,  of  each  and  every  year,  to  elect  one  respectable  Citizen, 
out  of  each  of  said  Municipalities,  who  shall  be  a  readent  therein,  (but  who  shall 
not  be  members  of  said  City  Councils  at  the  time,)  who  shall  be  Conmiissioners 
of  the  General  Estate ; — Which  Three  Commissioners,  so  elected,  shall  serve  for 
the  term  of  Twelve  Months,  and  until  a  New  Election,  on  the  first  Monday  of 
January  of  the  following  year,  shall  be  made,  by  the  said  City  Councils,  of 
Three  Commissioners,  to  replace  those  of  the  preceding  year,  (none  of  whom 
shall  be  eligible  as  Commissioners,  for  two  consecutive  years,)  and  so  on,  fiwn 
year  to  year,  to  the  end  of  time ;  and  the  Three  Commissioners,  so  named,  in 
Conjunction  with  the  Three  Agents  to  be  appointed,  (as  hereinafter  directed)  bv 
the  Mayor  and  Aldermen  of  the  City  of  Baltimore,  in  the  State  of  Maryland, 
(Which  Three  Agents)  so  named  by  said  Mayor  and  Aldermen  of  the  said  City 
of  Baltimore,  shall  have  equal  powers,  with  said  Three  Commissioners,  elected 
by  the  City  Councils,  of  the  City  of  New  Orleans,  and  an  equal  vote,  on  ail  af- 
fairs of  business,  as  they  will  represent  an  equal  interest)    Shall  have  the  sole 
management  of  said  General  Estate,  the  Leasing  and  renting  of  all  its  lands, 
lots  of  ground,  houses,  &c,  &c,  the  cultivating  of  its  estates,  with  the  black  peo- 
ple thereon  (if  any  Estates  are  in  cultivation  at  the  time  of  my  death,)  the 
crops,  made  on  which  Estates,  when  sold  shall  be  considered  rent ;  The  collect- 
ing of  its  rents,  leases  &c.  &,c.  and  the  giving  receipts  therefor ;  the  paying  of  the 
Annuities  as  herein  before  ordered  and  bequeathed,  and  in  tine,  doing  all  acts 
necessary  to  its  full  and  perfect  management,  as  herein  pointed  out  and  directed. 
For  this  purpose,  they  w^ill  take  an  office,  in  some  Yire  proof  house,  in  the  City 
of  New  Orleans,  employ  a  Confidential  Clerk  or  Secretary,  and  keep  regular 
Books,  accounts,  &c.  &c. — They,  the  said  Commissioners,  and  Agents,  of  my 
Geneinl  Estate  (to  be  named  as  hereinbefore  and  hereinafter  provided  for,)  are 
hereby  permitted,  directed  and  Authorized  by  me,  (if  they  should  see  fit,  and 
proper  so  to  do,)  at  such  time,  as  the  Fifteen  years,  are  near  expiring,  during 
which  the  Slaves  are  to  labor  for  my  General  Estate,  after  my  death,  before  being 
sent  to  Africa,  to  take  the  nett  amount  of  two  or  three  crops  of  such  Estates,  as 
they  are  cultivating,   and  purchase  therewith,  an  equal  number  of  Slaves,  (if 
there  is  still  Slaves  in  our  Country  for  sale.)  with  those,  they  are  about  to  send 
away ;  which  Slaves,  so  purchased,  shall  labor  on  the  phintations,  belonging  to 
the  General  Estate,  for  fifteen  years,  from  the  day  of  their  purchase,  and  after 
said  Fifteen  years  of  service,  be  also  in  their  turn,  sent  to  Africa ;  and  their 
number  may  be  again  renewed  by  purchase,  in  the  same  mode,  and  manner ; 
serve  also  fifteen  years,  and  be  sent  to  Africa ;  and  so  on,  as  often  as  the  Com- 
missioners and  Agents  of  the  General  Estate,  may  see  fit  and  proper,  and  that 
there  is  Slaves  to  be  purchased,  by  which  means,  a  two  fold  object,  would  be 
accomplished.  Viz :  a  revenue  from  the  Estates  cultivated,  greater  than  what 
they  would  yield,  by  renting  them  out ;  and  the  returning  every  Fifteen  years, 
an  additional  number  of  the  human  race.  Christianized  and  Civilized,  to  the  land 
of  then*  forefathers. — )Uj  Executors,  (herein  after  named,)  will  hand  over  to 
said  Commissioners  and  Agents  of  the  General  Estate,  of  the  City  of  New  Or- 
leans, and  of  the  City  of  Baltimore,  all  the  Title  deeds  of  my  real  Estate,  with 
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«n  other  pftpere,  and  documents  not  necessary  to  them,  the  said  Executors,  to  Brm  or 
be  deposited  in  said  oflBce;— They  the  Commissioners,  of  the  General  Estate  of  ^^w™^"**  *«•» 
the  City  of  New  Orleans,  and  Agents,  of  the  General  Estate  of  the  City  of  Bal-  kxxcotom  o» 
timore,  to  consider  themselves,  at  once  in  possession,  (as  I  hereby  give  them  McDokooh. 
SeifflB,  and  put  them  in  possession,)  of  all  said  real  Estate,  from  the  day  of  their 
nomination ;  (which  nomination  I  recommend  the  Cit^  Councils  of  the  City  of 
New  Orleans,  and  the  Mayor  and  Aldermen,  of  the  City  of  Baltimore  to  make, 
immediately  after  my  decease.)  And  on  the  setQement  and  winding  up,  of  my 
Affairs,  by  them,  the  Executora,  (herein  after  named,)  they  will  place  all  my 
Books  of  accounts,  papers,  &c,  &c,  in  the  hands  of  the  Commissioners  and 
Agents  of  the  General  Estate,  to  be  named  by  the  City  Councils  of  the  City  of 
New  Orleansi,  and  the  Mayor  and  Aldermen  of  the  City  of  Baltimore,  to  be 
placed  in  said  office,  for  safe  Keepine. — And  at  the  end  of  each  year,  (or  half 
year,  as  may  be  thought  best,)  after  the  parent  of  the  different  Annuities  and 
an  other  attending  expenses ;  the  Commissioners  appointed  by  the  City  Coun- 
cOs,  of  the  City  of  New  Orleans,  and  the  Agents,  representing  the  Mayor,  Al- 
dermen and  inhabitants  of  the  City  of  Baltimore,  will  settle  their  Accounts, 
each  party  dividing,  and  taking  the  one  half,  of  the  remaining  nett  revenue  of 
the  year,  for  the  intents  and  purposes,  as  herein  before,  and  hereinafter  ordered 
and  directed. — ^The  Agents  representing  the  City  of  Baltimore,  will  remit  the 
amount  received  by  them  to  the  Commissioners,  named  in  Baltimore ;  and  the 
Commissioners  elected  by  the  City  of  New  Orleans,  will  receive  the  proportion, 
acaiiing  to  the  said  City  ot  New  Orleans,  carry  it  to  the  Account  of  the  Pub- 
lic Free  Schools  Fund,  in  one  of  the  Banks,  in  the  City  of  New  Orleans,  and 
Keep  Separate  Books,  and  Accounts,  for  said  Fund,  and  of  every  thing  in  rela- 
tion to  the  Public  Free  Schools. — (The  management  of  the  Public  Free  Schools, 
of  the  Cify  of  New  Orieans,  and  its  Suburbs,  ttnd  the  Fund  belonging  to  said 
Schools,  the  Agents  of  the  City  of  Baltimore,  have  no  power  over,  or  concern 
in.) — Certified  copies  of  the  accounts  of  the  General  Estate  Fund,  shall  be  for- 
warded to  the  Corporation  of  the  City  of  Baltimore,  annually,  to  be  examined 
by  it  and  published  in  Two,  of  the  Newspapers  of  that  City,  and  the  Corpora- 
tion of  the  City  of  Baltimore  shall  also,  publish  in  two  of  the  Newspapers  of 
said  City,  annually,  a  Copy  of  the  Accounts  of  the  Free  Schools  Fund,  its  dis- 
barsemcDt,  and  state,  with  a  statement  of  every  thing  relative  to  said  Free 
Schools. — Copies  also  of  the  Accounts  of  the  General  Estate  Fund,  shall  be  de- 
fiyered  to  the  City  Councils  of  the  Citv  of  New  Orleans,  who  shall  name  a  Com- 
mittee from  their  own  Body,  to  visit  the  books,  examine  and  As^M  the  said  ac- 
counts annually,  and  at  all  other  times,  when  they  may  think  pi<>per ;  (as  well, 
the  accounts,  of  the  General  Estate,  as  of  the  Free  Schools  Fund,)  and  keep  up 
and  Support,  a  general  Supervision,  over  the  General  Estate,  its  accounts,  Funds, 
management,  and  real  Estate,  as  also  over  the  Free  Schools,  and  every  thing  that 
relates  to  thenL — ^The  annual  accounts,  as  well  of  the  General  Estate,  as  of  the 
¥ree  Schools  Fund,  shall  be  published  in  Two  of  the  Newspapers  of  the  City  of 
New  Orieans,  with  a  particular  statement  of  the  situation  of  the  Schools, 
and  every  thing  eooceming  them. — It  is  my  wish  and  I  direct  the  Commission- 
ers, for  the  City  of  New  Orleans,  (to  be  named  as  herein  before  and  herein  aft;er 
set  forth,)  to  establish  as  many  Schools,  as  may  be  necessary  and  wanted ;  so 
th&t,  if  possible,  every  poor  child  and  youth,  may  receive  an  education.  The 
Schools  should  be  established  in  diiferent  parts  of  the  City  of  New  Orleans,  its 
Suburbs,  Liberties,  and  outskirts,  in  such  situations,  as  would  be  nearest  the 
residences  of  the  poorer  Classes,  for  whom  those  institutions,  are  alone  intend- 
ed;— ^They  will  invest  such  part  of  the  Fund,  as  will  annually  accrue  to  the 
Mayor,  Aldermen  and  inhabitants  of  the  City  of  New  Orleans,  from  the  revenue 
of  rents,  of  the  General  Estate,  as  will  be  necessary,  in  the  purchase  of  suitable 
k)te  of  ground,  and  the  erection  of  proper  and  permanent  buildings,  in  Brick, 
for  the  Schools,  and  places  of  residence,  for  the  Teachers;  and  the  residue  of  the 
fund,  will  be  made  use  of^  for  the  payment  of  Teachers,  for  Books,  Stationery, 
aod  other  attendant  and  necessary  expenses. — And  I  request.  Authorize  and  di- 
rect, the  respective  Qity  Councils  of  the  Three  Municipalities  of  the  City  of  New 
Orleans,  an  the  Second  Monday  of  January  of  each  and  every  year,  to  elect^ 
Two  (other)  respectable  Citizens,  as  Commissioners,  out  of  each  of  said  three 
Municipalities,  who  shall  be  resident,  in  said  respective  Municipalities,  from 
which  they  shall  be  elected,  (but  who  shall  not  be  members  of  said  City  Coun- 
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Statb  or      cils  at  the  time,)  which  will  be  Six  CommissioDers ;  and  with  the  three  Comiius- 
oisi^A.  *c.,  gioners,  to  be  elected  by  the  said  respective  City  Councils,  of  the  three  Munici- 
BxBcuToaa  of    palities  of  the  City  of  New  Orleans,  On  th^  Fimt  Monday  of  January  of  each 
HoOoKooH.      ^j^  <fF«ry  year,  (as  herein  before  provided  for,)  will  make  nine  Commissionert, 
in  ALL ;  who  shall  be  Commissioners,  for  this  purpose ; — which  Commissioners 
80  elected,  shall  serve  for  the  term  of  twelve  Months,  and  until  a  new  election, 
on  the  Second  Monday  of  January^  of  the  following  year,  shall  be  made  by  the 
said  City  Councils,  of  the  three  Municipalities,  of  the  City  of  New  Orleans,  of 
commissioners,  to  replace  those    of  the    preceding    year,   ( none  of  whom 
shall  be  eligible,   as  Commissioners,  for  two  consecutive  years,)  and  so  on, 
from  year  to  year,  to  the  end  of  time.~^nd  the  said  Six  commissioners,  (to  be 
named  as  aforesaid, )  shall  have  equal  powers  in  the  management  of  the  Free 
schools  Fund,  (which  will  accrue  to  the  Mayor,  Aldermen,  and  Inhabitants  of 
the  City  of  New  Orleans,  in  the  State  of  Louisiana,  annually,  from  the  revenue 
of  rente,  of  the  General  Estate,)  the  Schools  established  under  it,  and  every 
thing  in  relation  to  it,  with  the  Three  commissioners,  (to  be  named,  [as  herein 
before  provided  for,]  by  the  said  City  Councils,  of  the  Three  Municipalities  of 
the  City  of  New  Orleans,  On  the  Fir^t  Monday  of  January y  of  each  and  etery 
year,)  But  they,  the  said  Six  Commissioners,  (to  be  named  as  aforesaid,  by  the 
said  City  Councils  of  the  Three  Municipalities  of  the  City  of  New-Orleans,  On 
th^  Second  Monday  of  January,  of  each  and  every  year,)  shall  have  no  power, 
concern,  or  management,  in  the  affairs  of  the  General  ^tate ; — As  the  affairs 
of  tfie  said  General  Estate  are  to  be  managed,  transacted,  and  conducted,  solely 
and  exclusively,  (as  herein  before,  and  herein  after  provided  for,)  by  the  Three 
Commissioners,  to  be  named   On  the  First  Monday  of  January,  qf  each  and 
every  year,  by  the  City  Councils  of  the  Three  Municipalities  of  the  City  of  New 
Orleans,  in  the  State  of  Louisiana,  and  the  Three  Agents,  to  be  named  by  the 
Mayor  and  Aldermen  of  the  City  of  Baltimore,  in  the  State  of  Maryland,  and 
by  them  only. — And  I  request,  authorize,  and  direct  the  Mayor  and  Aldermen 
of  the  City  of  Baltimore,  in  the  State  of  Maryland,  On  the  First  Monday  of 
January,  of  each  and  every  year,  to  elect  one  Respectable  Citizen,  out  of  each 
Ward  of  said  City,  ite  suburbs.  Liberties  and  outekirte ;  but  who  shall  not  ex- 
ceed Nine  in  number,  nor  be  members  of  said  City  Council  at  the  time,  who 
shall  be  Commissioners  for  this  purpose ;  which  Commissioners,  so  elected, 
shall  serve  for  the  term  of  Twelve  months,  and  until  a  new  election,  on  the 
First  Monday  of  January  of  the  following  year,  shall  be  made  by  th^  said 
Mayor  and   Aldermen,  of  Commissioners,  to  replace  those  of  the  preceding 
year,  (none  of  whom  shall  be  eligible  as  Commissioners  for  two  consecutive 
years,)  and  so  on,  from  year  to  year,  to  the  end  of  time ;  and  the  said  Commis- 
sioners, (named  as  aforesaid,)  will  take  an   Office,  in  some  part  of  the  City  of 
Baltimore,  employ  a  confidential  Clerk,  or  Secretary,  and  keep  regular  Books 
and  accounte,  showing  the  application,  and  disbursement  of  all  sums  of  money, 
which  will  come  into  their  hands,  from  the  Agente  appointed  by  the  Mayor  and 
Aldermen  of  the  City  of  Baltimore,  (in  manner  as  hereinafter  set  forth,)  to^  re- 
present their  Interests  in  the  City  of  New -Orleans,  and  to  receive  and  remit  it 
to  them ; — And  the  said  Commissioners,  (to  be  named  as  hereinbefore  provided,) 
will  establish  as  many  schools  as  may  be  necessary,  and  wanted,  so  that,  if  pos- 
sible, every  poor  child,  and  youth,  may  recceive  an   education. — The  schools 
should  be  established  in  different  parts  of  the  said  Citv  of  Baltimore,  ite  sub- 
urbs. Liberties,  and  outskirts,  in  such  situations  as  will  be  nearest  the  residen- 
ces of  the  poorer  classes,  for  whom  those  institutions  are  alone  intended. — 
They,  the  said  Commissioners,  will  invest  such  part  of  the  Fund,  as  will  annu- 
ally accrue  to  the  Mayor,  Aldermen,  and  Inhabitants  of  the  City  of  Baltimore, 
from  the  Revenue  of  Rente  of  the  General  Estete,  as  will  be  necessary,  in  the 
purchase  of  suitable  Lote  of  ground,  and  the  erection  of  proper,  and  permanent, 
buildings,  in   brick,  or  stone,  for  the  schools,  and  places  of  residence  for  the 
Teachers ;  and  the  residue  of  the  Fund  will  be  made  use  of,  (as  far  as  w^anted 
therefor,)  for  the  payment  of  the  Teachers,  for  Books,  stationery,  and  other  at- 
tendant and   necessary  expenses. — The  Mayor  and  Aldermen,  of  the  City  of 
Baltimore,  will  appoint  annually,  (or  as  often  as  they  may  see  fit  and  proper,)  a 
committee,  from  their  own  Body,  to  visit  the  Books,  and  accounte,  kept  by  said 
Commissioners  of  the  Free  schools  fund,  to  examine  and  audit  said  accounts ; 
and  will  keep  up,  and  support,  a  General  supervision  ov«r  the  said  schools,  their 
management,  expenditures.  Funds,  and  every  thing  that  relates  to  them. — And 
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for  the  purpose  of  mAna^'ng^  the  affairs  of  the  General  Estate,  or  Fund,  in  the  Stati  o» 
State  of  Louisiana,  in  which  the  City  of  Baltimore  is  equally  interested  with  ^^^^^^^  ^t 
the  Citv  of  New-Orleans ;  I  hereby  authorize  and  direct  the  Mayor  and  Alder-  SxBcoroBsor 
men  of  the  City  of  Baltimore,  in  the  State  of  Maryland,  to  elect,  appoint,  and  McDomoqh. 
name,  from  time  to  time,  as  they  may  see  fit  and  proper,  (and  to  change  them 
and  name,  elect,  and  appoint  others  in  their  lieu  and  place,  at  any  time  they 
may  see  fit  and  proper,)  Three  persons,  as  Ap;ent8  in  the  City  of  New-Orleans, 
(or  whom  they  may  send  to  said  City  of  New-Orleans,)  to  represent  their  in- 
terest in  said  General  Estate,  and  to  act  for  them  in  all  respects,  and  in  all 
things  which  concern  said  General  Estate ; — Which  said  Three  Agents  shall 
jointly,  with  the  Three  Commissioners  to  be  appointed  by  the  City  Councils  of 
the  GitT  bf  New-Orleans,  manage,  conduct,  and  administer,  in  all  respects,  said 
General  Estate  as  herein  before,  and  herein  after,  provided  for  and  set  forth ; 
and  shall  have  an  equal  power  and  an  equal  vote,  (in  all  af&irs  which  concern 
aaid  General  Estate ; )  with  the  said  Three  Commissioners,  to  be  appointed  as 
herein  before  provided  for  by  the  City  Councils  of  the  City  of  New-6rleans. — 
I  recommend  to  the  Commissioners,  to  be  appointed  by  the  City  Councils  of 
the  City  of  New-Orleans,  and  the  Agents,  to  be  appointed  by  the  Mayor  and 
Aldermen  of  the  City  of  Baltimore,  to  represent  their  respective  Interest  in  the 
General  Estate,  in  the  City  of  New-Orleans,  to  keep  all  such  houses  and  build- 
mgs,  as  belong  to  the  General  Estate,  or  may  hereafter  belong  to  it,  regularly 
insured  against  all  risk  by  Fire,  by  which  means,  in  case  any  of  said  houses,  or 
buildings,  should  be  de^royed  by  said  Element,  the  means  would  be  ready  to 
reconstruct  them ; — And  to  apply  to  the  Legislature  of  the  State  of  Louisiana, 
for  an  Act  of  Incorporatioo,  (subject  always,  however,  to  the  conditions  pro- 
vided herein,)  of  said  General  Estate. — ^I  also  recommend  to  the  Commissioners, 
(to  be  ^ected  as  hereinbefore  provided  for,)  as  well  those  of  the  City  of  New- 
Orleans  as  those  of  the  City  of  Baltimore,  charged  with  the  management  of  the 
Free  Schools,  and  the  Free  Schools  Fund,  of  said  respective  Cities,  to  apply  «to 
the  Le^latures  of  their  respective  States,  for  Acts  of  Incorporation  for  their 
respective  Free  School  Institutions,  (subject  always,  however,  to  the  conditions 
provided  herein,)  should  it  be  found  necessary  and  desirable  to  have  said  Insti- 
tutions incorporated. — No  compromise  shall  ever  take  place  between  the  Mayor, 
Aldermen  and  Inhabitants  of  the  City  of  Baltimore,  in  the  State  of  Maryland, 
and  the  Mayor,  Aldermen  and  Inhabitants  of  the  City  of  New^-Orleans,  in  the 
State  of  Louisiana,  and  their  successors,  in  relation  to  their  respective  rights  in 
said  General  Estate ;  nor  shall  one  party  receive  from  the  other  party,  by  agree- 
ment, a  certain  sum  of  money,  annually,  (or  ot^erways)  for  their  respective 
proportions  in  said  General  E^te ; — ^nor  shall  either  party  sell  their  respective 
rights,  nnder  this  Will,  in  the  said  General  Estate,  to  one  another,  or  to  others ; 
But  said  General  Estate  shall  for  ever  remain,  and  be  managed,  as  I  have  here- 
in pointed  out,  ordered  and  directed. — And  should  the  Mayor  and  Aldermen  of 
the  City  of  Baltimore,  in  the  State  of  Maryland,  and  the  Mayor  and  Aldermen 
of  the  City  of  New-Orleans,  in  the  State  of  Louisiana,  or  their  successors  in 
Office,  combine  together,  and  Knowingly  and  willfully  violate  any  of  the  con- 
ditions, hereinbefore  and  herein  after  directed,  for  the  management  of  the  Gen- 
eral Estate,  ^nd  the  application  of  the  Revenue  arising  therefrom ;  Then,  in  that 
event,  I  Give  and  Bequeath  the  rest,  Residue,  remainder,  and  accumulations  of 
my  said  General  Estate,  (subject  always,  however,  to  the  payment  of  the  afore- 
mentioned annuities,)  to  the  States  of  Louisiana  and  of  ilaryland ;  In  equal 
proportions,  to  each  of  said  States,  of  half  and  half,  for  the  purpose  of  educat- 
ing the  poor  of  said  States,  under  such  a  General  system  of  education  as  their 
respective  Legishitures  stall  establish  by  Law. — (Always  und'irstood  and  pro- 
vided however,  that  the  Real  Estate,  thus  destined  by  me  for  said  purpose  of 
Education,  shall  never  be  sold,  or  alienated,  but  shall  be  kept  and  managed  as 
they,  the  said  Legislatures  of  said  States,  slmll  establish  by  Law,  as  a  Fund, 
yiekUng  rents,  for  ever ; — The  rents  only  of  which  General  Estate  shall  be  taken 
and  expended  for  said  purpose  of  educating  the  poor,  of  said  respective  States, 
and  for  no  other,)  and  it  is  furthermore  my  wish  aud  desire,  and  I  hereby  Will, 
that  in  case  there  should  be  a  Lapse  of  both  the  Legacies  to  the  Cities  of  New 
Orieans,  in  the  State  of  Louisiana,  and  Baltimdre,  in  the  State  of  Maryland,  or 
either  of  them,  wholly  or  in  part,  by  refusal  to  accept,  or  any  other  cause,  or 
means,  whatsoever ;  llien,  both,  or  either  of  said  Legacies,  wholly,  or  partially 
so  Lapsed,  shall  Inure,  as  far  as  it  relates  to  the  City  of  New-Orleans,  to  the 
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Statb  or  State  of  Louisiana,  and  as  for  as  it  relates  to  the  City  of  Baltimore,  to  the  State 
LoDifflANA,  *c.,  ^j.  Maryland,  that  the  Legislatures  of  those  States,  respectively,  may  carry  my 
ExEarroRs  ur  intentions,  as  expressed  and  set  forth  in  this  my  last  Will  and  Testament,  into 
McDoHooH,  effect,  as  far,  and  in  the  manner,  which  will  appear  to  them  most  proper. — (it 
will  be  permitted  me  here  to  observe,  that  I  am,  and  long  have  been,  convinced, 
that  the  First,  most  imperative  and  sacred  duty  which  each  and  every  Govern- 
ment on  Earth  is  bound  to  perform,  (and  which  Rulers  and  Legislators  cannot 
avoid  the  performance  of,  but  under  the  heaviest  responsibilities  to  Heaven ; ) 
Is  that  of  providing  by  Law  for  the  education  of  every  child  within  the  limits 
of  their  respective  Governments ;  — ^To  that  effect.  Parents,  and  guardians  of 
youth  should  be  made,  under  heavy  penalties,  to  send  their  children  to  schools, 
supported,  (under  a  system  of  general  taxation  on  real  estate ; )  at  the  sole  ex- 
pense of  the  Government — )  Now,  with  the  view  of  setting  forth,  and  explam- 
mg  more  fully,  and  more  particularly,  (If  tis  possible,)  my  desu-e,  and  intentions 
as  expressed  in  the  foregoing  dispositions  of  this  my  Last  Will  and  Testament, 
in  relation  to  my  General  Estate,  I  will  add,  that  the  First,  principal,  and  chief 
object  I  have  at  heart,  (the  object  which  has  actuated  and  filled  my  soul  from 
early  boyhood,  with  a  desire  to  acquire  fortune ;  )  is  the  education  of  the  poor, 
(without  the  cost  of  a  cent  to  them ; )  in  the  cities  of  New-Orleans  and  Balti- 
more, and  their  respective  suburbs,  in  such  a  manner  that  every  poor  child  and 
youth,  of  every  color,  in  those  places,  may  receive  a  common  English  Educa- 
tion; {Based  howerer^  he  it  particularly  und^rstoody  on  a  moral  and  religious 
one  ; — That  is,  the  pupils  shall,  on  particular  days,  be  instructed  in  morality 
and  Religion ;  and  school  shall  be  opened  and  closed,  daily,  with  Prayer.)  And 
in  time,  when  the  General  Estate  will  yield  the  necessary  Funds,  (for,  in  time, 
its  revenue  will  be  very  large,)  over  and  above  what  will  be  necessary,  to  the 
education  of  the  poor  of  those  Two  cities,  and  their  respective  suburbs ; — ^It  is 
my  desire,  and  I  request,  that  the  blessings  of  education  may  be  extended  to 
the  poor  throughout  every  Town,  Village  and  Hamlet  in  the  respective  States 
of  Louisiana  and  Maryland ;  and  was  it  possible,  through  the  whole  of  the 
United  States  of  America. — For  this  purpose,  and  this  only,  (my  desire  being, 
that  one  dollar  shall  never  be  expended  to  any  other  purpose ; )  I  destine  the 
whole  of  my  General  Estate,  (excepting  only  my  black  people,  the  lega^  be- 
queathed the  children  of  my  sister  Jane,  and  that  to  herself; )  to  form  a  Fund, 
in  Real  Estate,  which  shall  never  be  sold,  or  alienated,  but  be  held,  and  remain, 
forever,  sacred  to  it  alone. — The  nett  annual  Revenue  of  Rents  of  said  General 
Estate,  to  be  equally  divided,  (one  half  to  each,)  between  the  said  Two  Cities  of 
New-Orleans  and  Baltimore,  so  soon  as  the  annuities  are  paid  off,  which  I  have 
charged  the  General  Estate,  or  Fund,  to  pay ;  the  last  of  which  annuities  will 
probably  be  paid  olf  in  forty,  or  fiily  years,  from  and  after  my  death ;  from 
which  period,  (the  time  when  said  annuities  will  be  paid  off,)  the  whole  Reve- 
nue of  Rents,  arising  from  said  General  Estate  or  Fund,  will  be  received  for  the 
sole  purpose  of  educating  the  Poor,  as  I  have  hereinbefore  set  forth ; — ^and  in 
the  mean  time,  (the  time  between  the  period  of  my  death  and  the  period  when 
said  armuities  will  be  paid  off,  in  totality,)  The  one  half  of  the  revenue  of 
Rents,  arising  from  said  General  Estate,  or  Fund,  is  destined  to  said  purpose. — 
In  the  course  of  my  observations,  through  a  long  life,  having  seen  almost  every 
bequest  or  endowment,  of  the  nature  of  those  I  have  herein  made,  pervertod, 
after  a  certain  lapse  of  time,  from  their  intended  purposes,  and  either  sold,  or 
so  changed,  as  to  serve  other  and  private  ends ;  I  determined  therefor,  in  con- 
sequence, by  placing  one  City  and  its  agents,  or  representatives,  as  a  check 
over  the  other,  to  guard,  by  that  means,  the  interests  of  both ; — ^This  arrange- 
ment, I  hope,  will  become  the  means  of  carrying  down  to  the  latest  time  this 
bequest,  and  secure  its  application  forever  to  the  purposes  intended  by  me. — 
It  would  have  been  an  easy  matter  for  me  to  have  purchased  Real  Estate  in  the 
City  of  Baltimore  for  the  one  half  of  the  amount  of  my  Estate,  but  then,  had  I 
so  done,  my  object  would  not  have  been  accomplished ;  the  danger  of  its  alien- 
ation, and  having  it  turned  aside  from  its  original  intent,  would  have  existed  in 
full  force. — ^To  avoid  which,  I  placed  the  whole  of  it  in  one  City  and  State,  and 
made  another  City  and  State  equally  interested  in  its  preservation  and  correct 
management,  for  the  mutual  benefit  and  security  of  both. — ^I  trust  the  most 
High  will  Bless  the  intention,  and  render  it  effectual. — ^The  mode  I  have  thus 
adopted  will  also  serve,  I  trust,  as  a  Ligature,  (though  but  a  small  one,)  to  bind 
the  ;llficrent  parts  of  our  Country  together ;  and  dbould  it  be  found,  on  trial. 
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to  work  wdl,  may  induce  other  well  wishers  of  their  species,  and  the  Institu- 
tions of  our  Common  Country,  to  do  the  same,  and  thereby  bind  together  other 
Cities  and  States  of  our  Greatly  Blessed  and  happy  Country  in  Brotherly  Af- 
fection and  lore  to  the  latest  time. — I  have  also  long  seen  with  regret  that  a 
spirit^  inimical  to  the  Rich,  is  felt  and  entertained  by  the  Poor,  nurtured  and 
kept  alire  in  their  bosoms,  as  it  is,  by  designing  and  bad  men  for  their  own 
wicked  purposes ; — ^They  are  told  that  the  Rich  are  their  natural  Enemies,  that 
the  God  of  Nature  made  all  men  equal,  and  that  it  is  sinful  for  one  man  to  appro- 
priate to  himself  more  of  the  Itiches  of  this  World  than  his  neighbor ; — with 
much  more,  to  the  same  purport ; — Believe  it  not  my  Friends ; — Be  assured  that 
tfaey,  who  tell  you  so,  are  your  greatest  enemies ;  the  enemies  of  your  peace 
and  happiness. — ^Those  feelings  of  Jealousy,  which  the  poor  entertain  of  the 
Rich,  are  wrong ;  It  is  sinful,  and  contrary  to  the  laws  of  our  Divine  Creator, 
who  has  shown  in  his  works,  (as  in  his  words,)  that  he  did  not  intend  a  perfect 
equality  to  exist  among  men, — ^as  he  has  not  made  all  men  equal  in  strength,  in 
stature,  or  intellect,  neither  have  his  decrees  established  an  equality  of  fortune. 
Let  man,  then,  bow  with  humble  resignation  to  the  Divine  Will. — The  Poor 
diould  look  on  the  Rich  in  the  light  in  which  they  really  and  truly  stand  to- 
wards them ;  that  is,  as  Reservoirs,  in  which  the  most  High  makes  to  flow  the 
Rich  streams  of  his  Beneficence,  to  be  'laid  up  and  husbanded  for  his  all  wise 
and  all  seeing  purposes ;  and  for  seasons  of  distress  and  affliction  to  the  poor. 
Instead,  then,  of  looking  on  them  as  their  greatest  enemies,  they  should,  on  the 
oontraiy,  consider  them,  as  they  really  are,  their  best  friends. — This  is  the  posi- 
tion all  rich  men,  (whose  hearts  occupy  the  right  place  in  their  bosoms,)  stand 
in  towards  the  poor. — Be»i4ies,  Let  tlie  poorer  classes  of  the  World  be  consoled, 
assured  that  the  Labor  loving,  Frugal,  Industrious,  and  Vutuous  among  men, 
possess  joys  and  happiness,  in  this  life,  which  the  Rich  know  not,  and  cannot 
appreciate, — so  well  convinced  am  I,  (after  a  long  life  and  intercourse  with  my 
feflow  men  of  all  classes,  >  of  the  truth,  **  that  the  happiness  of  tliis  life  is  alto- 
gether on  the  side  of  the  virtuous  and  industrious  Poor." — That,  had  I  children, 
(which  I  have  not,)  and  a  fortune  to  leave  behind  mc  at  death,  I  would  be- 
queath, (after  a  virtuous  education,  to  effect  whicli  nothing  should  be  spared ; ) 
a  rery  small  amount  to  each  ;  merely  suflicient  to  excite  them  to  habits  of  In- 
dustry and  frugality,  and  no  more. — As  the  poor  man's  friend,  then,  I  recom- 
mend to  him  to  honor  and  respect  the  virtuous  rich,  and  to  lay  those  observa- 
tions to  their  heart,  and  store  them  up  in  their  mind ; — And  to  the  Ri(^h,  I 
would  say,  (If  they  see  aught  in  them  corresponding  with  their  own  feelings, 
and  worthy  of  their  regard ;  )  "  Give  them  an  occasional  reflection." — Hoping 
thereby  that  the  world  may  advance  in  happines.s,  in  virtue,  and  Holiness. — 
I  request  my  Executors,  (hereinafter  named,)  to  see  that  my  funeral  is  plain, 
made  without  parade,  and  with  the  least  possible  Expense. — And,  (I  was  near 
forgetting  that,)  I  have  still  one  small  request  to  make,  one  little  favor  still  to 
ask,  and  it  shall  be  the  last ;  It  is  that  it  may  be  permitted,  annuall}^,  to  the 
children  of  the  Free  Schools,  (situate  the  nearest  to  the  place  of  iity  interment,) 
to  plant  and  water  a  few  flowers  around  my  grave. — This  little  act  will  have 
a  double  tendency ;  it  will  open  their  young  and  susceptible  hearts  to  gratitude 
and  love  to  their  Divine  Creator,  for  having  raised  up,  (as  the  humble  instil- 
ment of  his  bounty  to  them,)  a  poor,  frail,  worm  of  earth,  like  me,  and  teach 
them,  at  the  same  time,  "  What  they  are,  whither  they  came,  and  whence  they 
must  return." — And  to  enable  my  Executors  (hereinafler  named,)  to  execute 
this  my  last  Will  and  Testament,  I  hereby  give  unto  them.  Seisin  of  all  my 
personal  Estate,  say,  Money,  Stocks,  and  Bonds  on  hand  ;  as  well  as  all  debts 
owing  to  me  by  Bills,  Notes,  Bonds  and  Mortgages,  deeds,  or  Book  accounts ; 
as  also  ttie  furniture  and  effects  in  and  about  the  house  in  which  I  reside ;  cat- 
tle, horses,  &c.,  &c^  putting  them  in  possession  thereof,  and  authorizing  them, 
my  said  Executors,  (hereinafter  named,)  to  recover  and  receive  the  amount  of 
all  said  Stocks,  Bonds,  Bills,  Notes,  Bonds  and  Mortgages,  Deeds,  Book  Ac- 
counts, &c.,  &c.;  with  all  dividends  and  interest  which  may  accrue  thereon ; 
and  to  sell  said  furniture  and  effects. — And  likewise  to  pay  all  debts  owing  by 
my  Estate  to  others,  should  there  be  any  debts  owing  by  it — In  the  different 
Acts  of  incorporation  contemplated  and  mentioned  by  mc,  in  this  my  last  Will 
and  Testament,  to  be  passed  by  the  Legislatures  of  the  States  of  Ijouisiana  and 
Maryland,  for  the  purpose  of  carrying  out  the  objects  I  have  in  view ;  It  is  my 
wish  and  desire,  that  there  shall  be  an  express  provision  in  each  of  said  acts  of 
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Incorporation,  prohibitinp:  the  Administrators,  or  Officers,  of  the  respective  Cor- 
porations from  ever  selling,  or  alienating,  in  any  manner  whatever,  the  Real 
Estate,  acquired  in  any  way,  either  by  purchase,  (by  means  of  the  Funds  aris- 
ing from  and  received  under  this  Will   and   Testament ; )  or  otherways,  and 

held,  and  owned   by  said  corporations. Finally,  I  nominate  and  appoint 

Christian  Roselius^  Judah  Touro^  Ahial  Daily  Crof/vmaity  Leicin  Philip  Pilir^ 
Jonathan  Montgomery ^  Joseph  A.  Maybin^  WUliarn  E.  Leverich,  and  Fran4^oi€ 
Bizoton  IPAqnin,  (all  Eight  of  the  City  of  New-Orleans,  in  the  State  of  Louis- 
iana,) Benjamin  G.  Howard^  John  P.  Kennedy^  John  Spear  Smithy  Brantz 
Mayer,  Henry  Didier^  (Merchant,)  and  John  Gibson,  son  of  the  late  William 
Gibson,  Clerk  of  the  Court,  (all  six  of  the  City  of  Baltimore,  in  the  State  of 
Maiyland ; )  Henry  Clay,  of  the  State  of  Kentucky,  the  present  President  of 
the  American  Colonization  Society  of  the  City  of  Washington,  in  the  District 
of  Columbia ;  E.  R.  Gurly,  Secretary  of  the  American  Colonization  Society  of 
the  City  of  Washington,  in  the  District  of  Columbia ;  and  Walter  Lawrie^ 
Secretary  of  the  Board  of  Foreign  Missions,  of  the  Presbyterian  Church  of  the 
City  of  New  York,  State  of  New  York,  Executors  of  this  my  Last  Will  and 
Testament. — (And  in  the  event  of  the  death  of  Frani;ois  Bizoton  H'Aqxun^  pre- 
vious to  my  decease,  then  I  nominate  and  appoint  his  Brother,  Fram^ois  Adolph 
H'Aquin^  to  replace  him  as  an  Executor  of  this  my  Last  Will  and  Testament,) 
and  give  to  said  Executors,  Chrintian  Roselbis,  Jndah  Touro,  Ahial  Daily 
Grossman^  Lewis  Philip  Pilie,  Jonathan  Montgomery,  Joseph  A.  Mayhin^ 
William  B.Leveri^h,  Fran(;ois  Bizoton  D'Aqidn,  Benjamin  C.  Howard,  JohnF, 
Kennedy,  John  S^ear  Smith,  Brantz  Mayer,  Henry  Didier,  John  Gibson,  Henry 
Clay^  R.  R.  Gurley,  and  Walter  Lmorie,  full  powei-s,  without  the  interference  of 
Judicial  or  extra  Judicial  Authority,  to  carry  the  same  into  eflfect,  according  to  the 
true  intent  and  meaning  thereof. — Authorizing  and  empowering,  as  I  hereby 
do,  (in  the  event  of  absence  from  the  State,  refusal  to  qualify,  resignation,  or 
deatn  of  the  other  Executors; )  any  Three  of  the  said  aforementioned  Execu- 
tors to  act  and  carry  out  my  intentions  under  this  my  last-  Will  and  Testament. 
Recommending  to  them,  (my  said  Executors,)  to  sec  that  said  intentions  are,  in 
all  respects,  strictly  complied  with. — iVnd  I  do  hereby  revoke  and  annul  all 
other  Wills  heretofore  made  by  me. 

In  witness  whereof,  I,  the  said  John  McDonogh,  have,  to  this  my  last  Will 
and  Testament,  (the  whole  written,  dated,  and  signed  with  my  own  hand,)  con- 
tained on  Twenty  four  pages,  placed  my  signature  at  the  foot  or  Bottom  of  each 
page,  and  my  Seal  and  signature  at  the  foot  or  bottom  of  this  my  Last  Will  and 
Testament,  on  the  twenty  fourth  page. — This,  my  said  Last  Will  and  Testa* 
ment,  executed  [from  motives  of  prudence]  in  duplicate,  in  my  dwelling  house, 
in  the  town  of  Macdonogh,  State  of  Louisiana,  on  this  the  twenty  ninth  day 
of  December,  in  the  year  of  Our  Lord,  Eighteen  hundred  and  thirty  Eight. 
(1838.)  [Signed,]        JOHN  McDONOGH.     [seal.] 


MEMORANDA  OF  INSTRUCTIONS  to  the  Ex^icutors  of  John  McDonogh,  to 

be  opened  and  kept  by  the  Executors. 

Memoranda  :  Being  reflections,  opinions  and  recommendations,  addressed 
by  John  McDonogh  to  the  Executors  of  his  Estate,  named  in  his  last  Will  and 
Testament,  and  to  the  Commissioners  and%gents,  (to  be  appointed  by  the  City 
Councils  of  the  City  of  New  Orleans,  and  the  Mayor  and  City  Council  of  the 
City  of  Baltimore,)  of  his  "  General  Estate,"  as  said  Memoranda,  rccommenda' 
tions,  &c.,  &c.,  may,  he  hopes,  be  of  service  to  them,  in  various  ways,  in  the 
winding  up  of  said  Estate,  and  in  the  management  of  the  General  Estate.  Ho 
requests  they  may  be  copied  into  one  of  the  books  kept  in  the  office  of  the 
General  Estate,  for  preservation,  reference  and  use. 

The  inventory  of  my  Estate  (as  directed  by  my  Will,)  to  be  made  out  by  a 
Notary  Public,  (assisted  by  my  Executors,)  must  remain  on  record  in  the  ofioe 
of  said  Notary  Public,  in  his  current  book  of  Record,  from  which  my  Executors 
will  be  pleased  to  obtain  certified  copies,  and  have  them  placed,  say,  one  copy 
in  the  archives  of  the  City  Councils  of  the  City  of  New  Orleans ;  one  copy  in 
the  City  Council  of  the  City  of  Baltimore ;  one  copy  in  the  office  of  the  Gen- 
eral Estate  in  New  Orleans ;  and  another  copy  in  the  office  of  the  Free  Scifools 
and  the  Free  School  Fund  in  the  City  of  Baltimore,  in  the  State  of  Maryland ; 
all  for  safe  keeping ;  so  that  if  an  accident  or  accidents  should  happen  to  one^ 
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or  more  copies  of  said  Inyentory,  other  copies  thereof  would  be  safe.     It  will       S^atb  or 
also  be  copied  from  those  original  and  certified  copies  into  the  books  of  those  ^'^™^*^'     •» 
Institiitions  of  said  offices.  Rnccron  or 

And  whereas  all  the  land  papers  and  title  deeds  of  my  Real  Estate,  of  every 
kind  and  nature,  will  remain  and  be  placed,  for  safe  keeping,  in  the  office  of  the 
Genend  Estate,  in  the  City  of  New  Orleans,  under  the  care  of  the  Commission- 
ers and  Agents  of  said  General  Estate.  I  request  said  Commissioners  and 
Agents,  (as  it  is  most  important  that  all  said  papers,  documents,  and  title  deeds, 
slrauld  be  carefully  preserved ;  said  General  Estate  being  deeply  interested  in 
in  their  preservation  and  safe  keeping,)  to  have  certificate  copies  taken  of  each, 
and  every  land  title  paper,  (many  of  them  being  the  original  title  deeds,  of 
which  no  record  or  copy  exists,  but  those  in  my  possession,)  and  title  deed,  of- 
ficially, (that  is,  Notarial  copies  of  each  and  every  one  of  them,  duly  certified 
by  the  respective  Notaries  Public,  before  whom  they  were  originally  executed, 
and  then  legalized  by  the  Governor  of  the  State.  And  to  be  still  more  particu- 
lar and  exact,  (knowing  as  I  do  the  great  importance  of  the  object,)  I  mean,  a 
copy  of  each  paper  or  document,  through  the  whole  chain  of  title,  up  to  the 
originals,  ( and  including  originals,)  from  the  different  Governments  of 
France,  Spain,  and  the  United  States  of  America,  in  each  and  every  title 
to  each  separate  piece  of  property,)  and  said  copies  or  duplicates  of  each 
and  every  land  paper,  document  or  title  deed,  (a  complete  set  of  copies 
of  the  whole  series  of  documents  or  title  deeds,)  to  be  remitted  with 
the  greatest  care,  by  some  safe  private  conveyance,  to  the  Commissioners 
of  the  Free  Schools,  and  Free  Schools  fiind,  in  the  City  of  Baltimore,  in 
the  State  of  Maryland,  to  be  placed  in  the  office  of  said  Institution  for  preser- 
vation and  safe  keeping.  In  the  event  that  should  an  accident  take  place  in 
either  City,  and  one  set  of  copies  be  lost  by  fire  or  otherways,  that  they  might 
be  immediately  after  replaced  by  another  series  of  copies ;  so  that  two  sets  of 
OQfftes  may,  if  possible,  for  ever  exist,  one  set  in  each  City  of  New  Orleans  and 
Baltimore.  I  request  also,  that  duplicate  copies  of  all  plans  of  land  and  lots 
of  ground,  laid  out  and  divided  into  lots  and  squares,  may  be  made  out  and 
remitted  to  Baltimore,  with  full  and  complete  lists  of  all  the  property  belonging 
to  the  Creneral  Estate,  with  descriptions  of  its  precise  situation,  measurements, 
prospects,  value,  kc,  &c.;  by  which  means,  each  office  in  each  City,  will  be  in 
poBsession  of  all  information  relative  to  said  General  Estate,  and  of  duplicate 
copies  of  every  document,  tiUe  deed,  plan,  &c.,  &c.,  appertaining  and  belonging 
to  said  Creneral  Estate.  And  which  they,  the  said  offices  of  said  Institutions, 
(besides  having  and  preserving  the  original  copies,)  will  have  copied  in  each 
offiee^  in  a  Book  kept  for  the  express  purpose,  as  a  still  further  security  to  their 
preservation. 

And  whereas,  in  every  thing  that  will  concern  the  management  of  the  Gen- 
end  Estate,  from  the  most  important  of  its  affairs  to  the  most  minute ;  from 
the  keeping  of  its  books  and  documents,  to  the  leasing  and  renting  of  its  Real 
Estate ;  from  the  receiving  and  collection  of  said  rents,  to  the  care  and  preser- 
vation of  its  Estates,  houses,  &c.,  &c.,  and  more  especially  to  the  gradual  in- 
crease of  its  revenue.  Much,  very  much,  will  depend  on  the  honor,  probity, 
wisdom,  and  business  talents  and  habits  of  the  gentleman  who  will  be  appointed 
its  Secretary.  It  will  -be  permitted  me  then  to  recommend,  that  great  care  and 
precaution  should  be  at  all  times  used  in  the  making  of  this  appointment,  and 
no  one  entrusted  with  it  that  did  not  stand  high  in  the  estimation  of  their  fel- 
low citizens  for  all  those  qualifications.  JSesides,  the  engagement  taken  witii 
him  (whoever  he  may  be,)  should  only  be  during  good  behaviour,  and  satisfac- 
tion given  by  him,  in  all  respects,  in  the  fulfilment  of  the  duties  of  the  office. 
And  if  it  should  so  happen  at  any  time,  that  a  Gentieman  possessing  all  the 
necessary  qualifications  to  fill  the  office,  could  not  be  met  with,  or  obtained 
here,  in  the  City  of  New  Orleans,  that  then  such  a  one  should  be  sought  for  in 
some  other  parts  of  the  United  States,  and  induced  to  come  here,  to  act  as  its 
Secretary,  under  a  good  salary  for  his  servicer 

As  it  will  be  very  important  to  have  the  Institution  of  the  General  Estate  in- 
eorporated  by  a  law  of  the  Legislature  of  the  State,  I  recommend  in  conse- 
quence to  the  Commissioners  and  Agents  of  the  General  Estate,  to  apply  to 
said  body,  by  memorial  at  its  first  Session,  after  their  appointment,  for  the  pas- 
sage of  sach  a  Law.  Recommending  that  said  Memoxial  should  be  given  for 
presentation  to  some  of  the  most  influential  members  of  said  body,  and  their 
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support  of  it,  through  tlie  respective  Houses,  requested.  Perhaps  the  Govern- 
or of  the  State,  if  spoken  ta,  would  make  mention  of  it  in  his  annual  Message 
to  that  hody,  and  recommend  the  passage  of  a  law  for  its  incorporation ;  seeing 
the  object  and  vast  importance  of  the  Institution  to  the  State  and  the  world. 

So  soon  as  the  law,  (by  the  Legislature  of  the  State,)  incorporating  the  In- 
stitution of  the  General  Estate,  shall  be  passed,  I  recommend  to  the  Oommis- 
sioners  and  Agents  of  said  Estate,  immediately  after,  to  apply  by  memorial  to 
said  Legislature,  (and  to  every  subsequent  Legislature,  until  tiie  demand  is  ac- 
corded,) for  a  law  exempting  forever  from  taxation,  All  property ^  real  and  per- 
aonal^  belonging  to  said  General  Estate,  (or  which  may  hereafter  belong  to  it,) 
laying  within  the  State  of  Louisiana;  seeing  the  purposes  to  which  it  is  des- 
tined. I  trust  that  the  wise  and  enlightened  members  composing  the  Legisla- 
ture of  the  State  of  Louisiana,  will  not  refuse  the  passage  of  such  a  Law ;  see- 
ing that  the  whole  and  entire  revenue  of  said  Estate  goes  to  Charitable  uses  in 
the  State,  and  to  the  education  of  its  own  citizens ;  saving  thereby  to  the  State 
itself  an  immense  expenditure,  which  would  otherways  have  to  come  out  of  its 
coffers. 

Similar  applications  to  the  last,  recommended  above,  should  be  made  to  the 
different  City  Councils  of  the  Cit^  of  New  Orleans,  praying  that  the  Real 
Estate  laying  within  the  respective  hmits  of  the  different  Municipalities,  belong- 
ing to  said  General  Estate,  should  be  exempted  forever  by  Law  from  all  taxa- 
tion, seeing  the  uses  to  which  its  revenue  is  forever  destined. 

So  soon  as  the  Law  (by  the  Legislature  of  the  State)  incorporating  the  Insti- 
tution of  the  General  Estate,  shall  be  passed,  I  recommend  the  Commissioners 
and  Agents  of  said  Estate,  immediately  thereafter,  to  applv  by  Memorial  to 
said  Legislature,  (and  to  every  subsequent  Legislature  untu  the  demand  is  ac- 
corded,) praying  that  an  Act  may  be  passed,  providing  that  no  prescription 
shall  ever  run  against  any  Real  Estate  belonging  to  this  Estate,  which  shall  be 
taken  possession  of  or  held  by  others.  The  object  in  such  Law  would  be,  that 
whereas,  much  land  belonging  to  this  Estate,  lays  in  various  out  parts  of  this 
State,  persons  might,  unknowingly  to  the  Commissioners  and  Agents  of  the 
General  Estate,  seat  themselves  down  on  it,  and,  if  permitted  to  remain  thereon 
for  thirty  years,  (the  present  law  of  prescription  of  the  State  being  such,) 
would  acquire  title  thereby ;  such  law  would,  therefore,  protect  it  forever. 

After  the  passage  of  the  law,  (by  the  Legislature  of  the  State,)  incorporating 
the  Institution  of  the  General  Estate,  I  recommend  to  the  Conunissioners  and 
Agents  of  said  Estate,  to  apply  by  Memorial  to  said  Legislature,  (and  to  every 
subsequent  Legislature,  until  the  demand  is  accorded,)  praying  that  an  Act 
may  be  passed  appointing  the  Secretary  of  the  General  Estate,  (for  the  time 
being,  whoever  he  may  be,)  an  Auctiomer^  for  the  purpose  of  leasing  at  public 
auction  the  lots  of  ground  and  other  Real  Estate,  belonging  to  said  General 
Estate.  The  object  of  this  would  be  that  the  General  Estate  might  have  its 
own  confidential  Auctioneer  to  transact  its  business,  (as  all  its  leases  should  be 
publicly  made  at  auction  after  due  notice,  by  advertisement  in  the  public  news- 
papers of  the  City,)  and  by  that  means,  save  also  much  expense  in  commis- 
sions, which  would  otherways  have  to  be  paid  to  auctioners. 

And  whereas,  Mr.  Andrew  Durnford,  a  free  man  of  color,  of  the  Parish  of 
Plaquemines,  of  this  State,  is  at  this  time  indebted  to  me  in  a  large  sum  of 
money,  by  mortgage  on  his  sugar  estate,  situate  in  said  parish ;  now,  should  it 
so  happen,  that  at  the  time  of  my  dcatn,  said  debt  still  remains  uidiquidated 
and  owing  to  me,  I  in  that  case  request  my  Executors,  (he  being  a  worthy  and 
an  honest  man,  and  my  friend,)  to  wait  the  payment  of  said  debt  with  him, 
Andrew  Durnford,  and  to  give  him  time  to  pay  it  off,  on  his  paying  an  interest 
thereon  of  six  per  cent,  per  annum,  for  such  time  as  they  shall  wait  with  him 
the  payment  thereof.  Well  understood,  however,  that  the  amount  of  the  crop 
which  he  will  make  on  his  plantation,  he  will  annually  pay  over  to  them  on  ac- 
count of  the  principal  and  interest  of  said  debt,  until  the  whole  amount  thereof 
is  liquidated  and  paid  off. 

And  whereas,  in  my  last  Will  and  Testament,  I  did  not,  in  relation  to  my  old 
servants,  (whose  freedom  I  willed  to  be  given  them  here,  in  New  Orleans,)  pro- 
vide any  support,  (as  I  did  not  wish  to  add  more  writing  than  I  could  help,  or 
add  to  its  length,)  I  will  now  add  a  request  to  my  Executors,  that  should  any 
of  them,  from  age  or  weakness,  (as  they  are  now  all  hearty  and  strong,)  stand 
in  need  of  support,  that  fifty  cents  a  week  may  be  paid  to  such  of  them  as  be- 
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come  so  atamted,  and  that  such  be  permitted  to  occupj  one  of  the  houses  they       ^ats  or 
have  been  accustomed  to  live  in  with  me,  until  their  decease.  Lo»iaii!iA,  Ac., 

I  beg  leave  to  recommend  that  when  lots  of  ground  are  leased  on  long  leases,  Exhcvtom  or 
the  lessees  should  be  bound  to  erect  buildings  of  certain  descriptions  thereon,  McDosooh. 
with  foundations  and  walls  of  certain  proportions,  to  raise  and  fill  up  the  lots 
with  earth,  pay  all  taxes  thereon  during  the  term  of  the  lease ;  comply  with 
and  fulfill  all  Municipal  re<juirements ;  keep  all  houses  and  improvements  placed 
thereon  insured  agiunst  nsk  by  fire,  &c.,  &c.;  (which  buildings,  with  all  other 
improvements  pla^  thereon,  once  erected,  shall  not  be  pulled  down  by  the 
lessees,  but  shall  revert  back  at  the  end  of  the  lease,  with  the  lot  or  lots  of 
ground,  to  the  lessors,  free  of  cost  or  expense  to  them  the  lessors ; )  Said 
houses  and  lots  of  ground,  after  reverting  back  at  the  expiration  of  the  first 
lease,  improved  as  tney  will  be,  should  be  rented  out  on  short  leases,  (the  rent 
payable  monthly,)  at  higher  rates.  By  which  means  a  large  revenue  will  ac- 
crue to  the  Estate  in  a  short  lapse  of  time,  which  must  greatiy  and  yearly 
increase^ 

The  mode  and  manner  of  leasing  should  be  at  public  auction,  putting  up  a 
lot  to  be  bid  off  at  the  highest  price  offered  for  it,  on  such  and  such  conditions, 
(say,  ^ose  of  filling  up  with  earth,  paying  all  taxes,  complying  with  all  Muni- 
cipal retpiirements ;  building  of  certain  descriptions  and  proportions,  Insurance 
against  fire,  to  insure  the  means  of  rebuilding  in  case  of  accident,  &c.,  &c.; ) 
mider  a  lease  of  one  year,  five,  ten,  fifleen,  twenty,  or  twenty-five  years,  as  the 
case  may  be,  paying  an  interest,  (quarterly  or  quarter-yearly,)  at  the  rate  of 
six,  seven,  or  eight  per  cent  per  annum,  as  the  case  nuiy  be,  on  the  price  of 
the  lot  or  lots  of  ground  adjudicated. 

Public  sales  should  be  made  of  lots  of  ground  on  lease  in  the  City  of  New 
Orleans,  as  also  in  the  rear  of  the  City,  say,  on  Poydras,  Hevia,  Perdido,  Gi- 
Tond,  Freret,  St  Mary,  St  Mark,  and  otiier  rear  streets ;  as  well  as  in  the  rear 
of  Uie  Suburbs  Livaudais  and  Washington,  above  and  below  the  City,  as  in 
Macdonogh,  according  to  the  wants  of  the  public  and  the  demand  for  them. 
No  large  quantity  of  Lots  should  be  thrown  into  the  market  at  any  one  time, 
bat  the  public  should  be  supplied  as  space  was  wanted  to  build  on.  Say,  a 
public  sale  of  one  hundred,  two  hundred  or  three  hundred  lots,  (lots  of  thirty 
feet  in  front  each,)  every  two,  three,  or  five  years,  as  wanted,  and  the  prices 
high ;  that  is  to  say,  fair.  However,  on  reflection,  it  would  be  well,  perhaps, 
to  lease  out  many  of  the  rear  lots,  even  at  low  prices,  as  the  lessees  would  be 
improving,  filling  them  up,  and  giving  additional  value  to  them. 

And  whereas,  the  Tities,  under  which  I  claim  and  hold  certain  lands,  (laying 
pdndpally  in  the  State  of  Louisiana,  some  small  part  thereof  laying  on  the 
Peaii  river,  in  the  State  of  Mississippi,  and  called  the  Florida  grants,)  which 
lands  are  the  15-1 6th  parts,  or  fifteen  parts  out  of  sixteen  parts,  of  (120,000 
arpens)  one  hundred  and  twenty  thousand  arpens ;  original  grantee  Geronimo 
Ia  Cbiapella ; — ^the  (2-drds)  two  thirds  parts  of  (90,000  arpens)  ninety  thou- 
sand arpens ;  original  grantees,  Louis  and  Alexander  Declouet ; — and  the  (l-3d) 
one  thinl  part  of  (40,000  arpens)  forty  thousand  arpens ;  original  grantee,  Val- 
Iciy  John  De  Lassise ; —  are  as  yet  unconfirmed  by  the  Government  of  the 
United  States,  (although  good  and  valid.)  To  assiux,  therefore,  their  confir- 
mation, I  request  the  two  Cities  of  New  Orleans  and  Baltimore,  as  also  the  two 
States  of  Louisiana  and  Maryland,  through  their  respective  Legislatures,  to 
memoralize  the  General  Government,  praying  it  to  confirm  the  tities  to  said 
lands ;  (seeing  that  they  are  the  property  of  the  poor  of  those  two  Cities,  a 
Fund  for  their  education,  that  they  are  in  reality  destined  to  do  and  accomplish 
that  which  is  the  Duty,  the  f'irst  and  most  sacred  Duties  of  the  General 
Government  itself  to  perform  and  see  performed,  namely :  to  educate  its  citi- 
xens;  )  or  otherways  to  give  them  (my  General  Estate)  their  choice  of  other 
public  Lands  laying  in  the  State  of  Louisiana,  in  exchange  for  them  or  in  their 
nea  and  place,  acre  for  acre ;  (seeing  that  the  General  Government  have  sold  a 
great  many  of  the  Lands  lajring  within  my  Surveys.)  Which  I  trust  and  doubt 
not  the  G«ieral  Government  will  do ;  (viewing  the  justice  of  the  claim  and  the 
falidity  of  the  Tities ;  Indeed  I  consider  those  Titles  already  virtually  confirmed 
\j  the  Supreme  Court  of  the  United  States,  in  their  decisions  in  the  suits  of 
mter  and  Flam  v.  NeiUon ;  Aredando  ( I  believe)  v.  the  United  States ; 
Perekman  (  I  believe)  v.  the  United  States,  and  others ;  (See  also  various  re- 
ports of  Committees,  and  Bills  reported  in  Congress  at  various  times ;  memor- 
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Brint  OF      ials  from  the  Legislature  of  Louisiana ;  and  especially  an  able  report  from  the 
LouoiASA,  Ac.,  i^^  Edward  Livingston,  when  Secretary  of  State  of  the  United  States,  when 
BzBcmroBs  or    called  on  by  a  Resolution  of  Congress  for  information  on  the  subject  of  those 
McDoMooB.      claims.)    Those  decisions  of  the  Supreme  Court  of  the  United  States  are  to  the 
effect,  that  the  Government  of  the  United  States  are  bound,  under  the  Treaty 
with  Spain  of  1819,  to  confirm  said  titles.     The  Supreme  Court  not  being  com- 
petent to  come  to  the  relief  of  the  claimants,  it  requiring  the  action  of  the  Gen- 
eral Government  in  the  first  place ;  it  being  a  political  question  as  to  limits.) 
The  citizens  of  Louisiana  have  cause  to  complain  of  the  injustice  of  the  Gen- 
eral Government  on  the  subject  of  our  Land  claims  and  Titles;  (the  Great,  the 
f  crying  injustice,)  and  none  more  than  myself.     From  the  Treaty  of  Paris  of 

1803,  by  which  tiie  United  States  acquired  the  Province  of  Louisiana,  down  to 
the  present  day,  now  thirty  six  years,  our  Land  Titles  remain  unsettled  and 
unadjusted.  Had  Congress  passed  a  Law  within  a  week  after  the  ratification 
of  said  Treaty,  as  they  were  bound  to  do  both  by  its  letter  and  spirit,  confirm- 
ing every  title  to  land  within  the  limits  of  the  Province  ceded,  which  was  a 
vaQd  title  under  the  governments  of  France  and  Spain,  (which  had  preceded 
that  of  the  United  States  in  its  occupancy  and  sovereignty,)  the  whole  of  the 
claims  would  have  been  adjusted  at  once,  now  thirty  six  years  since.  Instead 
of  which,  thirty  six  years  on  the  contrary  have  passed  away,  and  the  claimants 
appear  no  nearer  the  termination  of  this  state  of  imcertainty  and  ruin  to  them, 
than  they  were  on  the  day  of  the  ratification  of  said  Treaty  in  1803.  Let  jus- 
tice then,  (though  late,  when  I  am  in  the  Grave  and  after  a  long  life  of  suppli- 
cation,) be  done  us  at  last  The  General  Government,  in  my  claims  at  least, 
can  have  no  objection  to  pass  a  law  confirming  them  at  once,  (seeing  that  the 
Revenue  to  be  derived  from  them  is  destined  for  the  purpose  of  educating  her 
own  citizens,  the  children  and  v'outh  of  the  two  States  of  Louisiana  and  Mary- 
land,) and  in  the  case  of  the  after  claimants,  passing  a  law  permitting  them  to 
go  into  the  Courts  of  the  country  for  decision  on  their  validity ;  under  the  con- 
dition that  they,  the  claimants,  shall  take  other  Public  Lands,  acre  for  acre,  for 
Buch  part  of  their  claims,  (if  confirmed  by  the  Courts,)  as  have  been  confinned 
by  the  United  States  to  others,  by  ri^t  of  settlement,  or  have  been  sold  by 
the  United  States.  Such  were  the  provisions  of  a  Bill  which  passed  the  Senate 
of  the  United  States  in  Congress,  at  three  difierent  sessions  of  the  last  years, 
but  was  not  acted  on  by  the  House  of  Representatives  from  the  lateness  of  the 
session  when  sent  from  the  Senate,  as  said  Bill  was  not  reached  in  its  order 
previous  to  the  breaking  up  of  Congress.  The  Titles  by  which  I  claim  those 
Lands  are  perfect  in  every  respect ;  they  are  not  simple  grants  or  donations  by 
the  Ancient  Grovernment,  but  purchases  from  it  for  valuable  considerations. 
They  are  not  only  stamped  with  every  form  required  of  the  Local  Government 
of  Louisiana,  Surveys,  Plots,  Patents,  &c.,  &c.,  but  were  sent  to  Madrid,  in 
Spain,  and  were  ratified  by  the  King  in  Council.  Those  Lands  cost  me  large 
sums  of  money,  acquired  with  God's  blessing,  by  honest  industry,  and  the 
sweat  of  my  brow.  Now  thirty  four  and  thirty  five  years  since ;  and  I  have 
been  deprived  of  tiicir  use  and  kept  out  of  my  property,  rightfully  and  justly 
acquired,  by  a  Government  which  styles  itself  honorable  and  just,  a  Govern- 
ment of  the  People ;  which  Government  for  a  long  series  of  years  has  refused 
even  to  pass  a  law  permitting  the  claimants  to  go  before  the  Courts  of  the 
Country  for  a  decision  on  their  validity  or  invalidity  of  their  claims ;  has  cut  us 
ofi^  in  short,  fi^m  all  means  of  obtaining  justice  in  any  way.  Let  it  be  permit- 
ted me  now  to  ask,  (an  American  by  birth,  an  old  nuin,  one  devoted  to  his 
country  and  its  institutions,  and  whose  &ther  waded  with  the  Father  of  his 
Country  through  the  hottest  battles  of  its  revolutionary  struggle  for  Liber^ 
and  Equal  Laws,)  would  the  most  despotic  Governments  of  Europe,  (under  & 
plighted  faith,  the  faith  of  a  Treaty,)  have  so  acted  ?  and  to  answer  the  ques* 
tion  and  say,  they  would  not  Not  one  on  the  long  list  would  have  so  acted — 
could  have  so  acted.  Justice  would  have  been  meted  out  to  their  subjects  sim- 
ilarly situated  within  a  month  from  the  date  of  the  Treaty  Obligation.  Besides 
on  the  score  of  interest,  have  the  Government  gained  anything  by  so  acting  ? 
No,  but  lost — immensely  lost  in  various  ways,  (saying  nothing  of  the  loss  o€ 
honor.)  In  addition  to  doing  great  injury  to  the  State  of  Louisiana,  by  keep- 
ing the  Land  unsettled  on,  and  waste,  for  upwards  of  tliirty  years,  and  hex" 
population  sparse,  when  otherways  she  would  have  been  tilled  up  and  compact. 
The  whole  quantity  claimed  by  individuals,  besides,  is  trifling,  both  in  quantit^^ 
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and  Tftlae,  and  of  no  consideration,  a  drop  in  the  bucket^  as  it  were,  to  tne  Gen- 
eral Government  The  Florida  claims  (on  those  located  between  the  ^lississippi 
and  Perdido  Rivers)  not  exceeding  in  the  whole  (900,000)  nine  hundred  thou- 
sand arpens,  (french,)  about  700,000  acres,  "seven  hundred  thousand  English 
acres,"  and  the  residue  of  the  large  claims  of  Louisiana,  say  Bastrop's,  Maison 
Rouge,  Ac,  Ac.,  not  exceeding  H  millions  of  French  arpens,  about  1,100,000 
Enj^lish  acres. 

For  the  base  of  a  permanent  revenue,  (to  stand  through  all  time  with  the 
blessing  of  the  Most  High,)  I  have  preferred  the  earth,  "a  part  of  the  solid 
Globe."  One  thing  is  certain,  it  will  not  take  wings,  and  fly  away,  as  Silver 
and  Gold,  Government  and  Bank  Stocks  often  do.  It  is  the  only  thing  in  this 
worid  of  ours  which  approaches  to  anything  like  permanency ;  or  in  which,  at 
least,  there  is  less  mutation  than  in  things  of  man^s  invention.  The  little  riches 
of  this  world,  therefore,  which  the  Most  High  has  placed  in  my  hands,  and 
over  which  he  has  been  pleased  to  place  and  make  me  his  Steward,  I  have  in- 
vested therein,  that  it  may  yield  (its  fruits)  an  annual  Revenue,  to  the  purposes 
I  have  destined  it  forever. 

Whereas,  eight  or  ten  more  bricklayers,  carpenters,  painters,  Ac,  &c.,  will  be 
constantly  wanted  to  attend  to,  and  keep  in  repair  and  good  order,  the  houses, 
buildings,  fences,  &c,  &c.,  belonging  to  the  General  Estate,  I  recommend  in 
consequence  to  the  Commissioners  and  Agents  of  said  General  Estate,  to  em-' 
ploy  BUck  mechanics,  which  shall  belong  and  be  owned  by  said  General  Estate, 
(so  long  as  there  are  slaves  in  the  country,)  for  said  purposes,  (letting  them  go 
out  Free  to  Africa  every  fifleen  years,  and  replacing  them  by  others,  whom 
they  will  purchase,)  as  a  means  of  great  economy,  as  otherways  such  repairs 
would  be  a  source  of  great  expence  to  the  estate.  In  some  of  the  vacant  lots 
of  ground,  belonging  to  the  Estate,  they  can  have  their  workshops,  for  their 
mechanics,  deposits  of  lumber,  brick,  stone,  lime,  sand,  carts,  animals,  Ac,  Ac. 
By  all  which  means  much 'expense  may  be  avoided,  and  money  saved  to  the 
l^tate.  And  if  buildings  are  to  be  put  up  on  lots  of  ground  in  the  City,  or  on 
the  estates  in  cultivation  in  the  country,  owned  by  the  General  Estate,  their 
own  mechanics  can  erect  and  build  them  up. 

The  plan  which  my  mind  formed,  (influenced,  I  trust,  by  the  Divine  Spirit,) 
and  has  pursued  for  near  forty  years,  to  accumukte  and  get  together  a  large 
estate,  in  lands,  lots  of  ground,  in  and  near  the  City,  houses,  Ac,  Ac,  for  the 
Education  of  the  Poor,  will  in  time,  I  doubt  not,  yield  a  revenue  sufficient  to 
educate  idl  the  Poor  of  the  two  States  of  Louisiana  and  Maryland,  and  perhaps 
tiie  poor  of  many  other  States  of  our  happy  Union.  To  effect  and  secure  that, 
I  have  laid  its  foundations  deep  and  broad  in  and  all  around  the  City  of  New 
Orieans  in  every  direction,  so  that  for  centuries  to  come,  (if  managed  in  wis- 
dom,) its  revenue  must  and  will  go  on  increasing  in  amount  with  the  growth 
and  extension  of  the  City,  (which  is  destined  to  be  one  of  the  greatest,  in  ex- 
tent and  population,  the  world  has  ever  seen,)  until  its  rents  shall  amount  to 
fome  minions  of  dollars  annually.  If,  therefore,  those  who  will  come  after  me, 
and  will  have  the  management  of  this  store,  (which  I  have  strove  to  amass  and 
pQe  upO  will  labor  to  increase  and  render  it  productive  with  the  same  fidelity 
which  1  have  husbanded  it,  and  striven  to  make  it  a  great  one ;  then,  indeed,  it 
will  become  in  time  a  huge  mountain  of  wealth,  and  will  yield  its  increase  to 
the  honor  of  God,  and  the  benefit  of  generations  yet  unborn,  through  fdl  ages 
of  the  world. 

In  relation  to  man*s  happiness,  constituted  as  he  is,  I  have  always  been  con- 
vinced that  the  intellectual  cultivation  of  the  youth  of  our  country,  alone,  with- 
out moral  and  religious  cultivation,  cannot  secure  it,  or  give  permanency  to  ^e 
Free  Institutions  of  the  country,  as  they  now  exist  Education,  separated  from 
Religion,  yields  no  security  to  morality  and  freedouL 

I  will  now  speak  a  few  words  of  myself,  (having  often  seen  and  felt  that  my 
conduct,  views,  and  object,  were  not  understood  by  my  fellow  man,)  constrained 
as  I  feel  myself  to  be,  and  bound  so  to  do  and  to  declare,  that  my  soul  has,  all 
my  life,  burned  with  an  ardent  desire  to  do  good,  much  good,  to  my  fellow- 
man,  (as  it  was  chiefly  by  that  means,  and  through  that  channel,  that  I  could 
bend,  greatly  bend,  to  the  honor  and  glory  of  my  Lord  and  Master,  which  was 
my  soul's  first,  great,  chief  object  and  interest)  I  trust,  I  pray,  that  the  mode 
I  have  adopted  to  effectuate  it,  will  receive  the  Divine  blessing.  I  have  not- 
withstanding mudi,  very  much,  to  complain  of  the  world,  rich  as  well  as  poor. 
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State  or  It  has  harrassed  mo  in  a  thousand  different  ways.  Suits  at  law,  of  great  in- 
liOWMAKA,  Ac,  justice,  have  been  instituted  and  carried  on  against  me,  to  deprive  and  take 
EiKcrmHs  or  from  mo  property,  honestly  acquired,  (for  I  have  none,  nor  even  would  have 
McDoHoon.  ^^y  ^jjg^  ^gg  j^Q^  acquired  by  honest  industry  and  the  sweat  of  my  brow,)  and 
when  obliged  to  seek  justice  through  Courts  of  Law,  (after  waiting  years  aod 
years  with  those  who  were  indebted  to  me,  and  refused  payment,)  it  has  often 
and  often  been  refused  me.  Many  and  many  times  have  Juries  of  my  fellow- 
men  given  me  a  stone  when  I  asked  them  for  bread.  As  one  instance,  (out  of 
great  numbers  I  could  mention,)  in  a  suit  at  Law  instituted  by  me  against  a 
rich  widow  and  orphans,  (a  succession  estate,)  for  notes  to  a  large  amount, 
which  I  had  endorsed  for  her  husband  in  his  life  time,  to  serve  him,  (without 
any  interest  on  my  part,  but  through  friendship,)  and  had  to  pay  said  notes, 
and  against  which  there  were  no  offsetts,  the  lawyers  for  the  defence,  having 
nothing  that  they  could  urge  or  say,  in  addressing  a  jury  of  my  fellow-men, 
why  a  verdict  should  not  be  given  in  my  favor  for  the  whole  amount  claimed, 
with  interest  and  costs,  confined  themselves  to  repeating  over  and  over,  "  Hold 
in  mind.  Gentlemen  of  the  Jury,  we  pray  you,  that  John  McDonogh  is  a  rich 
man  and  the  defendants  are  a  poor  widow  and  orphan  children ; "  **  Hold  in 
mind,  Gentlemen  of  Jury,  that  John  McDonogh  is  a  man  of  unbounded  wealth, 
who  does  not  stand  in  need,  or  want  the  amount  of  those  notes,  and  our  clients 
are  a  poor  widow  and  orphans  who  are  ruined  if  you  eive  him  a  verdict  for  the 
amount."  And  what,  (will  it  be  believed  or  credited,)  was  the  verdict  of  this 
jury  of  my  fellow-men  V  Why,  that  I  should  receive  about  the  one-tenth  part 
of  the  amount  of  the  notes  I  had  paid  of  the  defendants,  without  interest  or 
costs,  and  capped  the  climax  by  saying,  **  It  was  as  much  as  the  widow,  they 
thought,  could  conveniently  pay,  and  that  I  was  rich  and  did  not  stand  in  need 
of  it,  could  afford  to  lose  it."  On  the  same  claim  I  applied  for  a  new  trial, 
which  was  granted  me,  and  on  its  taking  place  before  another,  but  a  different 
jury,  the  same  pleadings  being  made  by  the  counsel  for  the  defendants,  viz : 
"  Remember,  Gentlemen,  John  McDonogh  is  a  rich  man — our  clients  are  a  poor 
widow  and  orphans."  I  obtained  a  verdict  in  my  favor  for  the  whole  amount 
of  my  claim  with  interest  and  costs  of  Court  (Now,  feeling  those  things,  as  I 
always  have,  most  keenly,  what  is,  let  me  ask,  the  duty  of  a  juror,  of  a  man  ? 
Is  it  to  dispense  that  sacred  attribute  of  the  Divinity,  Justice,  equally  to  all 
men,  or  is  it  to  consult  the  faces  of  men  ?  )  Of  Judges,  and  their  judgments, 
I  have  also  much,  very  much,  to  complain — but  I  refrain.  What  care  does  it 
not  become  Governors  and  Legislators  to  use  in  their  appointments  to  such 
ofSces ;  to  secure  high  minded,  honest,  honorable  and  pure  men.  As  I  have 
said  above,  I  again  repeat,  that  I  have  much  to  complain  of  the  world,  of  men 
in  general.  They  said  of  mc — ^he  is  rich,  old,  without  wife  or  child,  let  us  take 
from  him,  then,  what  he  has.  Infatuated  men !  they  know  not  that  that  was 
an  attempt  to  take  from  themselves,  for  I  was  laboring,  and  had  labored  all  my 
life,  not  for  myself,  but  for  them  and  their  children.  Their  attempts,  however, 
made  me  not  to  swerve  either  to  the  right  hand  or  the  left,  (although  to  see  and 
feel  so  sorely  their  injustice  and  ingratitude,  made  me  often  to  lament  the 
frailty,  the  perversity,  and  sinfulness  of  our  fallen  nature.)  I  preserved  an  on- 
ward course,  determined,  (as  the  Steward  and  the  Servant  of  my  Master,)  to 
do  them  good,  whether  they  would  have  it,  or  whether  they  would  not  have  it 
And  I  have  so  strove,  so  labored  to  the  last ;  the  result  is  in  the  hands  of  Him 
who  fixes  and  determines  all  results ;  he  will  do  therewith  as  seemeth  good  un- 
to himself. 

Whereas,  from  infancy  up,  it  has  been  the  wish  of  my  heart  that  my  ashes 
should  repose  and  mix  in  death  with  those  of  my  earthly  Parents :  (as  in  this 
life  there  was  nothing  so  loved  by  me,  so  dear  to  me,  as  my  father  and  my 
mother,)  and  as  they  are  interred  in  different  graves,  in  some  of  the  ancient 
places  of  burial  of  the  City  of  Baltimore,  (known  to  my  sisters  and  their  fami- 
lies, who  reside  there,)  it  is  my  wish,  and  I  pra^  the  Executors  named  in  my 
last  Will  and  Testament,  (should  it  not  be  permitted  me  by  the  Most  High  to 
go  on  there  before  my  death,  and  attend  to  and  have  it  done  myself,  as  I  am 
very  anxious  and  hope  to  do,)  to  take  measures,  (those  gentlemen  wUl  excuse 
and  pardon  the  great  trouble  I  occasion  and  put  them  to,)  and  have  a  Family 
Vault,  of  lasting  materials  and  great  solidity,  erected  in  some  one  of  the  new 
Burial  places  of  said  city  of  Baltimore ; — ^to  have  the  remains  of  my  parents 
raised  and  placed  therein,  and  my  body  sent  on  there,  that  it  may  be  placed 
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aioDgside  of  theirs,  in  said  vault,  to  crumble  and  mix  with  theirs,  to  await  the  ,   Statb  op 
resurrection  at  the  last  day.  Louwani,  Ac, 

I  will  novr,  with  the  view  of  communicating  to  the  Commissioners  and  Agents    Exbcdtobbop 
of  the  General  Estate  my  opinion  in  relation  to  certain  parts  and  parcels  of     McDohooh. 
said  Estate,  throw  a  few  notes  together,  and  then  close  those  memoranda. 

The  eleven  entire  squares  of  lots  of  ground  (which  contain  upwards  of  three 
hundred  lots)  laying  at  the  lower  end  of  Poydras  street,  on  both  sides  of  said 
street,  in  the  Second  Municipality  of  the  City  of  New  Orleans,  are  very  valua- 
bl&  They  should  be  laid  out  and  divided  into  lots  of  26  or  28  feet  in  iront,  by 
about  90  or  100  feet  deep.  A  general  plan  should  be  made  of  each  square, 
(as  each  square  can  be  divided  into  upwards  of  thirty  lots,)  and  said  lots  sold 
out  on  revertible  leases  of  twenty-five  years,  (say  2  or  8  squares  one  year ;  in 
2  or  3  years  thereafter,  2  or  3  other  squares,  sold  out  and  so  on,)  under  certain 
conditions  of  raising  them  with  earvh,  building  on  them,  paying  taxes,  and  all 
other  expenses,  fultilling  all  Municipal  requirements,  &c.,  &c. 

The  two  thousand  lots  of  ground,  and  upwards,  (of  thirty  feet  front  each  lot,) 
(which  I  estimate  there  Ls  still  remaining  unsold  by  me^  belonging  to  this  estate, 
and  which  there  will  be  and  will  remain  the  property  of  this  estate  at  my  death, 
as  I  do  not  intend  to  sell  or  dispose  of  any  more  of  them,)  witMn  the  present 
limits  of  Macdonogh,  (as  per  my  original  plan  of  division, )  with  many  houses, 
buildings,  &c.,  &c.,  on  them,  are  very  valuable  and  becoming  more  so  every 
day : — should  be  sold  out  in  revertible  leases  of  twenty-five  years — say  100  or 
20O  lots,  (of  thirty  feet  front,)  every  two  or  three  years,  as  wanted  for  building 
on,  under  certain  conditions.  Some  of  the  squares  laying  in  the  rear  of  said 
town,  might  be  leased  by  the  square  for  the  purpose  of  gardening,  &c.,  &c. 
The  trees  standing  on  most  of  thos^  squares  are  valuable,  and  should  be  sold 
for  cord  wood. 

The  land  in  the  rear  of  Macdonogh  and  adjoining  it,  bounded  by  the  side 
fine  of  land  belonging  to  John  S.  David  above,  and  Toussaint  Mossy  below,  and 
F.  Yerret  in  the  rear,  containing  between  three  and  four  hundred  supei-ficial  or 
square  acres,  will  have  to  be,  in  a  few  years,  (when  the  demand  for  more  lots 
^all  arise,)  -laid  off  by  the  surveyor  into  squares  and  lots  of  ground,  by  the 
continuation  of  the  streets  of  Macdonogh,  which  run  from  the  river  towards  the 
rear,  farther  back,  through  said  land,  and  laying  off  other  new  streets,  running 
par^lel  with,  or  up  and  down  the  river  to  intersect  and  cross  those  which  will 
ran  back  from  the  river,  and  a  plan  made  of  it  This  body  of  land  is  sufii- 
dcntly  extensive  to  form  out  of  it  between  two  and  three  thousand  lots  of 
thirty  feet  in  fi-ont,  each  lot,  and  will  be  in  time  of  great  value.  In  the  mean 
time,  (until  laid  out  into  squares  and  lots)  it  might  be  leased  in  small  parcels  or 
tracts  by  the  year,  or  for  four  or  five  years  at  a  time,  to  be  cultivated  in  gar- 
den for  the  suppljr  of  the  City  with  vegetables.  I  am  cultivating  at  this  mo- 
ment, a  part  of  it,  in  a  very  valuable  garden.  The  greater  part  of  it  is  covered 
with  wood,  which  is  valuable,  and  should  be  sold,  to  be  taken  off. 

The  small  tract  of  land,  laying  at  the  upper  end  of  Macdonogh,  having  a 
front  of  oue  hundred  and  fifty  eight  feet,  French  measure,  on  the  river  Missis- 
sippi, adjoining  land  of  J.  S.  David  above,  running  back  about  forty  acres, 
more  or  less,  until  it  intersects  in  the  rear  the  line  of  the  knd  of  F.  Verret,  and 
fronting  in  its  whole  depth,  on  the  lower  side,  Hamilton  street,  in  Macdonogh, 
is  very  valuable,  and  should  be  laid  out  into  lots  fronting  on  said  Hamilton 
street,  (thirty  feet  front  each  lot,)  with  depths,  running  across  the  tract,  158 
feet  deep,  by  which  means  200  to  300  lots  can  be  made  out  of  it  There  is  a 
laiige  convenient  house,  and  other  improvements  on  it  In  time,  when  the 
neighbor  above  shall  lay  out  his  land  into  lots,  it  will  bo  much  to  his  interest  to 
obtain  the  privilege  to  communicate  his  streets,  across  this  tract  of  land,  with 
the  streets  of  Macdonogh,  which  he  might  be  permitted  to  do  on  giving  other 
lots  of  ground  of  an  equal  number  of  square  feet,  (well  situated,)  in  the  suburb 
he  will  lay  off,  to  the  General  Estate,  to  indemnify  it  for  the  loss  of  ground  it 
would  sus^in  by  the  opening  of  the  streets. 

The  four  thousand  (4,000)  acres  of  land  and  upwards,  (being  in  the  rear  of 
what  is  called  the  Caselar  Estate,)  laying  forty  arpens  in  the  rear,  on  from  the 
river  Mississippi,  (except  twenty  feet  in  front  which  lays  fronting  on  the  Missis- 
sippi, and  runs  back  forty  arpens  to  the  rear  land,)  and  running  back  on  in  the 
rear  to  the  Bayou  Villars,  on  River  Ouacha,  purchased  by  me  on  the  28th 
3Iarch,  1887,  of  Emile  Sunet,  before  Felix  De  Armas,  Notary  Public,  as  also 
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two  other  tracts  adjoining  said  tract  below,  fronting  on  said  Bayou  Villars,  pur- 
chased by  me,  say,  one  of  them  on  the  9th  June,  1837,  the  other  on  the  Ist 
July,  1837,  of  Sosthene,  Roman,  Syndic  of  the  creditors  of  John  B.  Degray,  be- 
fore F.  Seghers,  Notary  Public,  containing  (the  two  tracts)  about  eleven  hun- 
dred acres,  making,  in  the  three  tracts,  upwards  of  five  thousand  acres  of  land, 
MUST  become  in  time  of  immense  value ;  (though  it  may  be  fifty  or  one  hun- 
dred years  first  or  before  it  will  be  wanted.)  It  kys  within  one  mile  on  a  straight 
line  of  Macdonogh.  The  plan,  or  determination,  which  I  had  formed  in  my 
mind  in  relation  to  this  valuable  body  of  land,  in  connection  with  the  town  of 
Macdonogh,  is  this :  The  land  laying  in  between  Macdonogh  and  those  five 
thousand  acres  of  land,  belong  to  or  are  owned  by  two  persons,  say,  Furcy 
Verret,  and  the  heirs  or  children  of  Prosper  Marigney.  I  had  therefore  deter- 
mined whenever  those  two  tracts  were  brought  into  the  market  for  sale,  (as  it 
must  and  will  be,  no  doubt,  before  long,  as  one  body,  that  of  Mr.  Yerret,  is  & 
partnership  concern  owned  by  different  persons  in  undivided  interests ;  the 
other  body  belongs  to  minors,  the  children  of  the  late  Prosper  Marigny,  to 
whom  it  cannot  be  worth  a  dollar  for  use,  (as  it  is  low  ground,  and  they  own 
only  the  low  land  prairie  and  swamp,  after  forty  arpens  from  the  river,)  and 
who  no  doubt  will  be  veiy  desirous  to  sell  it  when  arrived  at  the  age  of  major- 
ity,) to  purchase  them.  By  which  means,  the  whole  body,  together  vnih  &iac- 
donogh,  (which  is  the  point  or  outlet  on  the  river  Mississippi,)  and  the  land  lay- 
ing in  the  rear  touching  Macdonogh,  now  owned  by  me,  would  form  a  body  of 
land  of  ten  thousand  acres,  laying  opposite  and  in  front  of  the  City  of  New 
Orleans.  Which  property,  alone  and  itself,  would  become,  in  time,  a  mine  of 
wealth,  such  as  no  individual  would  possess  in  the  United  States.  In  the  event 
of  my  acquiring  those  two  intervening  bodies  of  land,  which  separate  now 
Macdonogh  from  my  five  thousand  acre  tract,  my  further  plan  is,  to  extend 
the  streets,  walks  and  avenues  of  McDonogh,  on  (by  degrees  as  wanted)  through 
the  whole  body,  as  it  will  all  in  time  be  wanted  for  the  immense  population 
which  is  to  inhabit  New  Orleans.  In  furtherance  then  of  this  plan,  and  the 
interest  of  the  General  Estate,  I  recommend  to  the  Executors  named  in  my  last 
Will  and  Testament,  (should  I  not  succeed  in  making  those  purchases  myself 
personally  before  my  decease,)  to  purchase,  if  possible,  the  whole  of  tiie  tract 
belonging  to  Mr.  Verret,  from  the  bank  of  the  river  Mississippi  back  to  the 
bayou  Villars  on  Ouacha,  and  that  of  the  minors  Marigny  as  now  owned  by 
them,  say,  the  rear  of  their  late  father^s  tract  from  a  point  distant  forty  arpens 
from  the  river  Mississippi  back  to  said  bayou  Villars.  (As  it  is  only  that  part 
which  is  owned  by  them,  the  whole  of  the  front  on  the  Mississippi,  forty  arpens 
in  depth,  having  been  sold  out  by  their  late  father,  previous  to  his  death.)  To 
effect  which  purchases  they  could  sell  the  bonds,  (or  such  a  part  thereof  as 
would  be  necessary  and  wanting,)  of  the  First  Municipality  of  the  City  of  New 
Orleans,  left  by  me,  a  part  of  my  Estate,  and  pay  the  purchase  money  with  ttke 
proceeds.  To  effect  the  purchase,  however,  this  request  and  their  intentions  in 
relation  to  it  should  be  kept  secret,  as  success  in  all  transactions  of  business, 
must  in  a  great  measure  depend  on  secrecy.  The  wood  standing  on  this  five 
thousand  acres  of  land  is  very  valuable,  and  must  become  more  and  more  so 
every  day,  not  only  from  the  increase  of  value  of  the  article,  but  its  increase 
from  its  yearly  growth. 

The  one  hundred  and  ninety  squares,  or  parts  of  squares  of  g]*ound,  contain- 
ing three  thousand,  six  hundred  and  ninety  three  lots,  (3,693  lots,)  laying  in 
the  Suburb  Washington,  in  the  Third  Municipality  of  the  City  of  New  Orleans, 
purchased  by  me  on  the  5th  and  26th  of  April,  1839,  of  L.  B.  Macarty  and 
Madame  L.  Lalaurie,  will  become  in  time  of  immense  value,  but  I  estimate  that 
fifty  to  one  hundred  years,  or  more,  must  pass  away  before  tliat  will  take  place; 
(except,  indeed,  that  means  shall  be  sooner  taken  to  drain  and  improve  the 
ground,  when  thirty  or  forty  years,  in  that  event,  might  bring  them  into  use 
and  occasion  a  demand  for  them.)  But  that  those  lots  of  ground  must  become 
in  time  of  great  value,  nothing  is  more  certain.  From  various  causes,  say,  from 
the  washing  of  the  ground  in  front  towards  the  river,  by  the  rains,  carrying 
earth  into  the  rear,  and  the  natural  decomposition  of  vegetable  substances  on 
them,  the  surface  of  the  ground  is  becoming  every  year  higher  and  higher. 
When  a  demand  will  arise  for  those  lots  of  ground,  200  or  800  of  them  should 
be  brought  into  market,  and  leased  out  every  two  or  three  years.  The  wood 
on  this  land,  (Cypress  and  other  timber,)  is  valuable,  and  may  be  sold  at  public 
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socdoD,  to  he  cut  down  and  removed  from  oif  the  land  by  a  certain  day,  so       Stat«  or 
that  another  crop  may  push  and  grow  up,  as  it  is  a  t^ct  that  the  lands  of  this  '^'<^*^*»  *«•» 
country,  the  low  lands  of  the  Mississippi,  produce  trees  of  large  size,  in  fifteen    ExiicimiM  or 
years  from  the  root  of  the  old  tree,  which  had  been  cut  down.  McDohoqh. 

The  land  laying  in  the  rear  of  the  Suburb  Livaudais,  adjoining  the  Second 
Municipality  of  the  City  of  New  Orleans,  bounded  by  Saint  George  Street,  (the 
last  and  furthest  street  in  the  rear  of  said  suburb,)  and  thence  running  back ; 
(See  my  notes  on  said  property  in  my  list  of  property  owned  by  me  in  book,) 
containing  about  five  hundred  (500)  square  acres,  purchased  by  me  on  the  10th 
of  February,  1836,  from  Mathew  Morgan,  J.  S.  Peters,  L.  Pierce  and  Wm.  H. 
Chase,  as  per  deed  before  Felix  Grima,  Notary  Public ;  must  and  will  become 
in  time  of  immense  value,  but  it  may  be  fifty  or  one  hundred  years  first  This 
body  of  land  should  be  laid  off  into  farm  lots,  and  a  plan  made  of  it,  under  the 
name  of  New  Suburb  Livaudais.  The  streets  of  Suburb  Livaudais  leading  from 
the  River  bank  should  be  extended  through  it,  and  intersected  by  other  cross 
streets,  forming  it  into  squares.  And  when  a  demand  shall  arise  for  the  lots 
for  building  on,  which  will  take  place  in  time,  two  or  three  hundred  of  them 
should  be  brought  into  market,  and  leased  out  every  two  or  three  years.  I  esti- 
mate that  there  is  a  sufficiency  of  land  (after  deducting  for  streets)  in  this  tract 
to  form  at  least  four  thousand  lots,  of  thirty  feet  in  front  each  lot  (And  it  may 
be,  if  my  title  is  decided  under  my  purchase,  to  extend  beyond  the  eighty  ar- 
pens,  from  the  River  in  the  rear,  that  then  there  will  be  land  enough  to  form 
six  thousand  lots.)  The  wood  on  this  land  (cypress  and  other  timber)  is  valua- 
ble, and  should  be  sold  to  be  taken  off,  and  removed  by  a  certain  time,  under 
the  condition  that  everything-  not  removed  by  a  certain  day,  should  be  forfeited 
and  revert  of  right,  back  to  the  vendor.  It  is  a  fact  known  to  the  old  inhabi- 
tants of  the  State,  (whatever  the  cause  or  causes  may  be)  tliat  all  the  swamps^ 
low  lands  and  prairies,  both  on  and  off  the  River,  (even  50  or  100  miles  off  Uie 
River)  is  yeariy  raising  and  becoming  higher.  Ptairies,  which  fifty  years  since 
were  what  is  called  ^*  Shaking  and  Trembling  Prairies,"  and  were  generally 
covered  with  one  or  two  feet  of  water,  are  now  high,  dry,  and  in  a  great  many 
instaoces  cultivated  in  sugar  cane,  cotton,  &,c 

The  forty-one  or  forty -two  squares  or  parts  of  squares  of  lots  of  ground,  con- 
taining about  nine  hundred  (900)  lots,  laving  in  the  Suburb  Washington,  in  the 
Third  Municipality  of  the  City  of  New  Orleans,  purohased  by  me  at  public  auc- 
tion, as  per  deed  of  sale,  of  the  syndic  of  L.  C.  Pascal,  on  the  26th  September^ 
18S8,  before  Joseph  Cuvillier,  Notary  Public,  (with  the  exception  of  three 
iquares  purchased  of  the  syndic  of  Rousseau,  February  ISth,  1839,  and  of  the 
Sheriff,  syndic  of  Aubert ;)  will  become  in  time  of  great  value,  but  fifty  or  one 
hundred  years  must  probably  first  pass  away,  before  they  will  be  wanted  for 
the  uses  of  the  City.     When  a  demand  for  them  shall  arise,  they  should  be  • 

brought  into  market  and  sold  out  on  lease  by  degrees,  to  meet  it  The  wood  on 
them,  (cypress  and  other  timber)  is  valuable,  and  can  be  sold  every  fifteen  and 
twenty  years,  as  a  new  growth  of  timber  immediately  spings  up,  as  the  old  one 
is  cut  down. 

The  four  thousand  four  hundred  and  ninety-eight  acres  and  20-lOOths  of  an 
acre  of  land,  (4,498  20-100ths)  Uiying  in  the  rear  of  the  Suburb  Washington^ 
and  adjoining  to  it,  in  the  Third  Municipality  of  the  City  of  New  Orleans,  in 
township  number  12,  of  range  number  12,  East,  on  the  East  side  of  the  Missis- 
sippi River :  for  which  body  of  land  I  hold  seventy-five  eertificates  of  the  Re- 
ceiver of  Public  Money  of  the  United  States,  (and  must  receive  patents  from 
the  General  Land  Office  of  the  U.  States,  it  having  been  sold  as  public  land  by 
the  Ciovemment  of  the  U.  States,  so  soon  as  said  patents  can  be  issued.)  All 
which  said  certificates  are  in  my  own  name  with  the  exception  of  twenty-five  of 
them,  which  are  in  the  name  of  Mr.  Charles  Derbigny,  but  transferred  to  me, 
having  purehased  them  of  him,  **  see  his  deed  of  sale  to  me  for  the  quantity  of 
land  said  certificates  call  for,"  executed  before  L.  T.  Caire,  Notary  Public ; — 
must  and  will  become  in  time  of  immense  value,  as  it  is  a  property  of  great  ex- 
tent of  surface.  So  great,  indeed,  must  its  value  in  time  be,  (say  in  one  or  two 
hundred  years,)  that  no  man  of  the  present  dav,  I  am  convinced,  can  estimate 
it.  Every  foot  of  it  will  be  wanted  in  time  by  the  population  of  the  City  of  New 
Orleans  lor  building  lots,  as  it  lavs  within  two,  three  or  four  miles  of  the  centre 
of  the  City.  When  the  time  shall  arrive  that  the  lots  will  be  wanted,  (I  esti- 
mate that  this  body  of  land  will  form  at  least  forty  thousand  lots,  (40,000  lots,) 
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each  lot  fronting  thirty  feet  on  a  street,  and  having  one  hundred  and  twenty  feet 
in  depth,  exclusive  of  the  streets  which  I  allow  for  in  my  estimate,)  it  should 
then  be  laid  out  under  a  general  plan  by  an  able  and  correct  engineer  and  drafts- 
man, the  streets  made  to  correspond  with  those  of  the  City  of  New  Orleans,  and 
brought  into  market  by  degrees,  by  leasing  out  every  few  years  a  certain  pro- 
portion of  said  lots.  In  the  meantime  said  land  will  be  filling  up,  raising  and 
becoming  every  year  higher  and  dryer.  The  wood  standing  on  it  may  be  sold 
every  fifteen  years,  (as  much  of  it  is  wooded,  and  much  more  prairie,  but  which 
will  be  wooded  in  time,)  divided  in  ten  pieces  of  ten  acres  each,  and  the  wood 
standing  on  said  ten  acre  pieces  sold  and  taken  away,  ready  for  a  new  growth. 
And  other  parts  of  it  may  be  leased  in  small  farms  and  cultivated  for  the  supply 
of  the  New  Orleans  market  with  vegetables,  until  the  time  shall  arrive  when  it 
will  be  wanted  for  town  lots. 

I  ,  I  have  already  in  those  memoranda  said  something  on  the  subject  of  my  large 
land  titles,  comprising  cthe  proportion  of  them  owned  by  me)  nearly  two  hun- 
dred thousand  arpens,  '200,000  arpens)  laying  in  the  State  of  Louisiana,  (in  what 
is  called  the  Florida  District,)  which  are  as  yet  unconfirmed  by  the  Government 
of  the  United  States.  As  it  is  probable,  however,  in  the  settlement  <^  those 
cUims,  that  the  General  Government,  (in  accordance  with  the  Bill  which  passed 
the  Senate  of  the  United  States,  at  three  different  Sessions  of  Congress,)  will 
insist  that  the  claimants  shall  take  other  lands  (acre  for  acre)  laying  within  the 
State  of  Louisiana,  for  those  they  claim,  (seeing  that  the  General  Government 
have  either  sold  or  confirmed  by  law,  to  the  settlers  who  are  settled  on  them,  the 
greater  part  of  the  lands,  for  which  the  titles  of  the  claimants  call.)  In  that 
case,  lands  of  great  value,  or  lands  which  in  time  (and  that  time  not  very  dis- 
tant) will  become  of  great  value,  may  be  secured  to  the  general  estate ;  for  those 
claims  of  mine,  if  the  proper  care  and  attention  is  given  to  the  subject  of  their 
location,  by  the  Commissioners  and  Agents  of  the  general  estate.  The  most 
valuable  lands  in  the  world  may  be  taken  on  both  sides  of  the  Mississippi  River, 
laying  on  and  fronting  the  River,  below  the  Fort  of  Plaquemine,  (which  have 
already  been  offered  for  sale  by  the  General  Government,  but  were  not  sold,)  at 
this  present  time  not  very  valuable,  but  from  the  annual  overflow  of  the  River 
and  other  causes,  will  in  a  few  ^ears  become  of  immense  value.  The  same  may 
be  said  of  the  lands  on  both  sides  of  the  Bayou  Lafourche,  low  down  on  it — 
The  lands  in  the  Parish  of  Iberville,  in  the  rear  of  and  adjoining  those  I  already 
possess  there,  laying  about  five  leagues  above  the  Bayou  Lafourche,  on  the  Mis- 
sissippi, a  league  or  two  in  the  rear  of  the  River,  and  from  thence  back  to,  and 
laying  to,  and  laying  on  the  Atchafalaya  River,  are  also  very  valuable ;  and 
much  land  may  be  taken  on  both  sides  of  the  River  Mississippi,  in  the  Parish  of 
Plaquemine,  commencing  five  or  six  leagues  below  the  City  of  New  Orleans, 
and  from  thence  running  down  six  or  eight  leagues  further,  laying  and  begin- 
ning in  the  rear  of  the  River,  forty  arpens  from  its  bank,  (called  the  second 
depths  or  conceptions, )  which  in  time  will  be  very  valuable.  In  the  rear  of 
Terre  du  Boeuf,  below  the  City  of  New  Orleans,  &ere  is  a  valuable  body  of 
land,  as  there  is  also  in  various  places  and  situations  in  the  rear  and  off  the 
River,  on  the  western  side  of  the  Mississippi  and  the  Bayous  which  lay  in  the 
neighborhood  and  communicate  with  the  Bayou  Lafourche  low  down,  say  the 
Cazaus,  Grand  and  Petite  Bayou  Black,  Bayou  Grand,  &c.  &c  The  Gen^ml 
Government  will,  I  hope,  so  shape  the  law,  as  to  permit  the  whole  of  the  claims 
to  be  laid  over  again  on  other  land,  as  it  would  be  the  height  of  injustice  for  her 
to  insist  on  our  keeping  in  the  Florida  District,  such  parts  of  the  claims  as  were 
not  taken  from  us  by  the  settlers,  or  sold  by  her,  the  General  Government, 
which  of  course  can  only  be  the  part  of  the  land  the  least  valuable ;  as  it  is  a 
natural  thing  to  suppose  that  the  parts  of  our  land  taken  up  by  the  settlers,  and 
those  parts  of  it  which  have  been  sold  by  the  General  Government,  must  be 
the  choice  parts  of  our  claims.  However,  (as  the  case  may  be)  whatever  land 
may  be  obtained  or  remain  to  the  general  estate  under  those  claims,  should  be 
laid  off  into  small  tracts  on  or  off  Rivers  or  Bayous,  and  leased  out  to  small 
planters  or  farmers,  for  use  and  cultivation. 

The  seventy  or  eighty  thousand  acres  of  land  laying  in  the  rear  of  the  River 
Mississippi,  on  the  East  side,  sixteen  leagues  above  the  City  of  New  Orleans, 
back  of  &e  suear  estates  of  Madame  Fontin,  and  Rezin  D.  Shepherd,  and  the 
plantations  of  Henry  Fonteneau,  (for  a  description  of  which  and  my  opinion  of 
it,  I  refer  to  a  list  of  my  property  in  my  account  book  or  ledger,  pages  fo.  21, 
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22  and  24.)    A  part  of  it  lays  within  forty  arpens  from  the  River  Mississippi,  j*r^"  ^ 
the  residue  eigh^  arpens  from  the  River,  and  extends  from  thence  (as  per  plan)  "*'^^'*^»  «•» 
to  Lake  Maurepas  and  the  Amite  River,  a  depth  of  eighteen  or  nineteen  miles.    KxwrroM  or 
This  body  of  land  is  now  at  the  present  time  of  great  value,  and  in  time  will     McDomooh. 
become  of  immense  value.    Its  sod  is  amongst  the  richest  that  the  sun  shines 
on,  and  every  inch  of  it  will  be  cultivated  m  time,  as  very  small  levees  would 
keep  ont  the  back  waters,  and  make  every  part  of  it  cultivable.  It  must  become 
in  time  a  perfect  garden.    The  timber  on  it  alone  (which  is  of  every  kind,  >  is  a 
fortune.     Cypress  stands  on  it  in  sufBcient  quantities  (and  of  immense  ^wth) 
to  supply  twenty  steam  saw  mills  for  twenhr  years.    This  body  of  land  is  inter- 
sected by  several  large  streams  or  rivers,  (the  Arcadian  Bayou  or  New  River  is 
one  which  runs  through  the  centre  of  the  whole  tract,  and  approaches  near  to 
the  Mississippi,  falling  into  Lake  Maurepas,)  which  are  navigable  for  brigs  and 
schooners  of  large  size.    If  capitalists  from  New  England  would  come  out,  with 
their  industry  and  perseverance,  and  put  up  sawmills  on  this  tract  of  land,  pay- 
ing certain  prices  to  the  general  estate  for  each  square  foot  of  timber  cut  and 
sawed  up,  they  would  (at  the  price  at  which  our  sawed  cypress  lumber  sells  at 
here,)  soon  make  fortunes.    The  whole  tract  should  be  accurately  surveyed,  a 
general  plan  made  of  it,  and  the  whole  divided  off  into  small  tracts,  and  in  time 
leased  out  to  small  iarmers,  for  use  and  cultivation. 

The  four  thousand  five  hundred  and  ninety-six  acres  and  6-lOOths  of  an  acre 
(4,696  e-lOOths  acres)  of  land,  laying  sixteen  leagues  above  the  City  of  New 
Orieaiis,  on  the  East  side  of  the  River  Mississippi,  and  ac^joining  the  last  above 
mentioned  body  of  land,  (of  70  or  60,000  acres,)  above  or  on  its  upper  side,  is 
situate  in  towt»hip  No.  11,  of  range  No.  6,  East,  on  the  East  side  of  the  Missis- 
sippi River,  and  lays,  some  part  of  it,  forty  arpens  from  the  River,  adjoining  Mr. 
Shepherd's  sugar  plantation,  and  other  parts  of  it  at  eighty  arpens  from  the 
River,  are  held  by  me  in  virtue  of  thirty-nine  certificates  of  the  Receiver  of  Pub- 
lic Moneys  of  the  United  States,  (being  lands  purchased  by  me  at  the  Govern- 
ment sale,  for  which  patents  must  issue  to  me  from  the  General  Land  Office ;) 
and  is  not  surpassed  in  quality  by  any  land  in  the  State.  It  is  of  great  value ; 
every  foot  of  it  is  believed  to  be  cultivable;  and  is  heavily  timbered  with  the 
most  valuable  kinds  of  wood.  A  general  plan  should  be  made  of  it,  and  the 
whole  laid  out  immediately  in  small  tracts  of  fifty  acres  each,  and  leased  out  to 
small  farmers. 

The  six  or  seven  thousand  arpens  of  lands,  more  or  less,  (being  seven  tracts 
which  were  purchased  by  me  from  seven  different  persons,)  laying  all  in  one 
body  on  the  Rayou  Des  Families  and  Bayou  Villars,  on  River  Ouacha,  within 
foor  leagues  by  land,  along  a  fine  road,  of  the  City  of  New  Orleans,  (a  very 
easy  1-)^  or  2  hours  ride,)  is  of  great  value.  There  is  nothing  superior  to  it  in 
qnidity  in  Louisiana,  and  nearly  every  foot  of  it  is  cultivable.  It  is  sufficiently 
extensive  to  form  four  large  sugar  estates,  is  heavily  wooded  with  timber  of 
every  kind,  and  sufficiently  near  to  the  City  to  supply  its  market  with  vegetables 
of  every  kind  for  its  daily  use.  Though  its  value  is  great  now,  (for  it  cost  me  a 
large  smn  of  money,)  it  must  become  immensely  more  valuable  in  time.  It  lays 
nearly  opposite  the  lands  belonging  to  me  oh  the.  opposite  side  of  the  Bayou 
YUlars,  on  Ouacha,  in  the  rear  of  Macdonough,  from  which  town  was  there  a 
railroad,  (which  there  will  be  ere  long)  the  distance  would  be  on  a  straight  line 
but  little  over  three  mOes.  My  intentions  are,  if  spared  and  permitted  so  to  do, 
to  establish  this  body  of  valuable  land  in  sugar  estates,  and  put  black  people  on 
them  to  cultivate  and  work  them.  If  that  is  not  done,  they  should  be  divided 
into  small  farms,  fronting  on  the  different  Bayous,  say  an  acre  front  by  a  certain 
depth,  and  then  &rms  in  the  rear  of  those.  A  general  plan  made  of  the  whole 
body,  and  leased  out 

The  four  different  tracts  of  land  laying  on  and  fronting  the  right  bank  of  the 
River  MissisBippi,  at  about  twenty  leagues  below  the  City  of  New  Orleans,  and 
which  contain,  say,  one  of  said  tracts  eighty  or  eighty-four  arpens  in  front  on 
the  River ;  another  eight  arpens  in  front ;  another  forty  arpens  in  front ;  and 
the  other  ten  anpens  in  front ;  making  in  all  about  one  hundred  and  forty  arpens 
in  front  on  the  River  bank,  all  of  them  by  forty  arpens  in  depth.  All  of  which 
tracts  of  land  lay  adjoining  each  other,  and  in  one  solid  body ;  are  of  great 
T»lne,  and  would  maxe  three  large  sugar  estates.  It  is  the  finest  bodv  of  land 
in  that  r^ion  of  country,  and  possesses  a  noble  body  of  timber.  (The  timber 
akme,  from  its  situation,  is  worth  much  money.)    If  I  am  spared  and  permitted, 
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I  intend  to  establish  those  lands  in  sugar.  If  that  is  not  done,  it  should  be  laid 
out  in  small  farms  of  one  or  two  acres  in  front  on  the  River,  by  forty  acres  deep, 
and  leased  out 

A  short  distance  above  the  last  mentioned  tracts  of  land  fronting  on  the  River 
Mississippi,  I  own  two  other  tracts  of  most  valuable  land,  (the  most  valuable  in 
that  District,)  containing  together,  the  two  tracts,  (though  they  do  not  lay  to- 
gether, there  being  a  small  tract  between  them,)  four  hundred  and  thirty-eight 
acres  and  26-lOOths  of  an  acre,  (438  26-lOOths  acres.)  One  of  said  tracts  £», 
I  think,  a  front  on  the  River  of  about  thirty  acres ;  the  other,  I  think,  a  front  of 
eight  or  nine  acres.  See  townshin  plot  Said  land  was  purchased  by  me  at  a 
sale  made  by  the  Government  or  the  United  States,  and  for  which  I  hold  two 
certificates  of  the  Receiver  of  Public  Moneys  of  the  United  States,  and  roust 
receive  Government  pii tents  for  it.  It  lays  in  the  township  number  19,  in  the 
range  number  28,  East,  on  the  West  side  of  the  Mississippi  River.  It  shoold 
also  be  leased  out  in  small  farms. 

The  thirty -one  thousand  eight  hundred  and  sixteen  arpens  (81,816  arpens)  of 
land,  (forming  a  part  of  what  is  known  as  the  Vacherie  Dugue,)  laving  at  forty 
arpens  in  the  rear  of  the  left  bank  of  the  Bayou  Lafourche,  in  the  Parish  of 
Lafourche  Interior ;  fronts  in  its  whole  extent  on  the  Bayou  Des  Allemans,  and 
the  Petite  Lake  des  Allemans,  as  per  plan ;  'for  which  see  a  copy  in  my  Book 
of  Plans.)  Said  body  of  land  lays  at  about  fifteen  or  eighteen  leagues  of  the 
City  of  New  Orleans,  by  the  route  of  the  Barataria  Canid,  and  the  Lakes  m 
rear,  and  must  become  in  time  of  very  great  value,  from  its  situation  and  prox- 
imity te  the  City  of  New  Orleans  and  the  Sea,  and  the  richness  of  the  soiL  A 
considerable  part  of  it  is  heavily  timbered,  which,  the  timber,  is  spreading  and 
extending  yearly  more  and  more.  A  part  of  this  land  is  now  high,  and  fit  to  cul- 
tivate the  sugar  cane  on,  and  all  of  it  would  make  fine  rice  plantations.  It  should 
be  laid  out  in  the  course  of  a  few  years,  (as  soon  as  a  demand  shall  arise  for  it,) 
into  small  tracts  of  forty  or  fifty  square  acres  each,and  leased  to  small  farmers. 

The  three  thousand  three  hundred  or  two  hundred  (8,200  arpens)  square  ar- 
pens of  land  laying  in  the  Parish  of  Iberville,  on  the  right  side  of  the  River  Mis- 
sissippi, thirty  leagues  above  the  City  of  New  Orleans,  and  about  three  miles  in 
the  rear  of  the  River,  being  a  part  of  the  estate  of  the  late  Pierre  Belly,  is 
among  the  finest  and  most  valuable  lands  in  the  world ;  none  can  exceed  diem 
in  richness  and  fertility,  and  ever^  foot  of  it  is  high  and  cultivable,  covered  with 
timber  of  every  description,  and  immense  cane  brakes.  The  cypress  timber  on 
it  alone,  (the  high  land  cypress,  which  are  of  immense  growth  and  size,  and  as 
thick  as  trees  can  stand  on  the  ground,'  is  worth  a  fortune.  I  have  been  fre- 
quently applied  to  by  persons  who  wished  to  establish  steam  saw  mills  thereon, 
to  sell  them  cypress,  and  permit  them  to  establish  mills  on  this  land,  but  always 
refused ;  not  having  time  to  go  and  attend  to  it  myself,  and  without  that  I  might 
have  had  my  timber  destroyed  without  receiving  payment  for  the  one-twentieth 
part  what  would  be  taken  and  sawed  up.  But  a  plan  may  be  fallen  on  and 
adopted  by  calculating  the  square  feet  of  timber  in  each  tree,  and  its  consequent 
value,  and  then  a.scertaining  how  many  trees  stand  on  an  acre  of  land ;  the  value 
of  the  cypress  timber  on  each  acre  of  land  would  be  known  with  precision ;  by 
which  means  sales  could  be  made  of  the  cypress  timber  standing  on  ten  acres 
of  land,  on  twenty,  thirty  or  fifty  acres,  which  should  then  be  surveyed,  and 
accurately  marked  and  bounded,  and  the  purchaser  of  the  timber  obligated  by 
contract  to  have  the  cjpress  cut  and  taken  away  by  a  certain  time,  (say  in  one 
year,  two  years,  or  a  longer  time  as  might  be,)  under  a  forfeiture  of  whatever 
might  remain  uncut  and  unremoved  by  said  day,  to  the  vendor  of  it. — 
Some  plan  of  this  nature  should  be  adopted,  and  the  cypress  sold.  If  it  can  be 
preserved,  however,  from  depredators  on  it,  it  will  become  more  and  more  valu- 
able every  year.  As  soon  as  the  cypress  is  sold  and  taken  ofi*  the  land,  (there 
should  be  however,  on  further  reflection,  a  certain  number  of  large  cypress  trees 
reserved  from  sale  on  each  small  farm,  into  which  said  tract  wiU  be  divided  for 
the  uses,  (buildings,  fences,  &c.  &c.)  of  those  who  will  establish  and  settle  said 
small  farms.)  The  land  should  be  divided  off  into  small  farms  of  50  or  100 
square  acres  each,  and  leased  out  I  have  reserved  a  road,  (a  private  road  of 
my  own  through  the  front  estate,  when  I  sold  off  the  front  estate, '  back  to  those 
lands  from  the  river.  A  general  plan  should  be  made  of  the  whole  of  this  body 
of  land,  shewing  the  subdivisions  of  it  into  small  farms,  the  roads  through  it, 
and  everything  else  in  relation  to  it 
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Adjoining  to  those  last  mentioned  lands  in  the  Parish  of  Iberville,  (or  close  by  j_**"  ^. 
them  J I  also  own  two  thousand  one  hundred  and  eighty-eight  and  70-lOOths  "*'"*"*^»  '^-^ 
(2,188  70-lOOths  acres)  square  acres  of  the  finest  land  in  the  world,  (of  same    BnouroRsop 
qoality  as  that  last  mentioned  above,)  laying  in  the  township  number  11,  of  the      MoDoaooa. 
range  number  13,  purchased  by  me  at  ^e  sale  of  public  land  made  by  the  Go- 
vernment of  the  United  States,  and  for  which  I  hold  fifteen  certificates  of  the 
Receiver  of  Public  Money  of  the  United  States,  and  must  receive  Government 
paUnU  for  them,  as  soon  as  issued  from  the  General  Land  Office.    It  is  also 
covered  with  the  high  land  cypress,  and  should  be  managed  as  I  recommend  for 
the  last  tract  above,  and  leased  out     A  general  plan  with  the  tract  last  above, 
dMHild  be  made,  shewing  their  relative  position,  &c  &c     The  5,400  or  5,500 
acres  of  land  in  this  and  the  lait  above  described  tract,  I  again  observe,  are  of 
great  and  immense  value. 

The  high  and  extensive  body  of  land  called  the  ''Grand  Cheniere,*'  lays  at 
aboat  thirteen  leagues  below  the  City  of  New  Orleans,  on  the  right  side  of  the 
Riv«r  Mississippi,  and  i^bout  two  or  two  and  a  half  miles  in  the  rear  of  the 
River.  It  lays  on  each  side  of  a  Bayou  of  that  name,  cwhich  Bayou  commences 
at  Lake  Hermitage,)  fix)nting  on  Lake  Hermitage  on  each  side  of  said  Bayou, 
and  runs  with  said  Bayou  twenty-four  miles  and  upwards,  toward  the  Sea,  and 
to  the  Sea,  having  a  depth  of  six  arpens  on  ecLch  mde  of  said  Bayou.  It  is  a 
noble,  rich  and  most  valuable  body  of  land,  and  should  be  laid  off  into  small 
fiurms  of  foiur  or  five  acres  front  on  the  Bayou,  with  its  depth,  and  leased  out 
There  is  a  large  quantity  of  valuable  live  oak  timber  on  it,  besides  timber  of 
every  other  description.  It  is  one  of  the  richest  soils  in  the  State,  and  there  is 
now  seTeral  persons  living  on  it,  to  whom  I  have  given  short  leases  of  small 
tracts,  for  the  purpose  of  having  the  timber  (live  oak)  taken  care  of,  and  not 
depredated  on.     A  general  plan  should  be  made  of  it 

The  Island  laying  on  and  formed  by  the  Grand  Lake  Barataria ;  the  little  or 
small  Lake  Barataria ;  and  the  two  Bayous  or  Rivers,  called,  one  of  them  Bay- 
ou Saint  Dennis,  the  other  Bayou  Cabbanaze,  or  Grand  Bayou,  which  Bayous 
mn  oat  of  Little  Lake  Barataria  into  Big  Lake  Barataria,  lays  in  the  Parish  of 
Jefferson,  at  a  distance  of  eighteen  leagues  firom  the  City  of  New  Orleans,  and 
is  beheved  to  contain  fifty  or  sixty  thousand  square  acres  of  land,  ox  more. — 
Some  small  part  of  it  is  high  land ;  there  is  a  considerable  quantity  of  live  oak 
and  other  timber  on  it,  and  it  is  fast  becoming  timbered.  The  whole  of  it,  (be- 
ing a  8<m1  of  the  richest  kind, )  is  believed  to  be  highly  adapted  to  the  culture  of 
rice,  as  by  means  of  small  levees,  the  rice  plantations  co'ild  be  overflowed  with 
water  at  pleasure.     It  will  in  time  no  doubt  become  very  valuable. 

The  tract  of  land  adjoining  and  la^ng  on  the  lower  side  of  the  town  of  Baton 
Rouge,  (forty  leagues  above  the  City  of  New  Orieans,)  having  a  front  on  the 
River  Ifississippi  of  fourteen  arpents,  is  an  immensely  valuable  body  of  land. — 
Il8  positioa  and  situation  is  most  beautiful  and  advantageous,  and  it  possesses 
one  ctf*  the  richest  soils,  covered  with  tiie  finest  timber.  It  will  in  time  (and  that 
time  not  &r  distant)  become  a  part  of  the  town  of  Baton  Rouge,  and  be  wanted 
for  town  lots ;  when  a  plan  will  have  to  be  made  of  it,  dividing  it  into  squares 
and  lots,  by  means  of  streets,  to  be  leased  out  In  the  meantime  it  should  be 
laid  oat  into  small  &nns  of  one  acre  each,  fronting  the  River,  by  20  or  80  acres 
deep,  or  runniog  back  to  a  road  which  crosses  it  in  the  rear  at  about  that  dis- 
tance from  the  River ;  and  then  other  small  farms,  fironting  on  said  road  in  the 
rear,  and  running  back  to  the  back  or  rear  limit  of  the  tract 

The  two  thousand  and  sixty-five  acres  and  45-lOOths  of  an  acre  (2,065  45- 
lOOths  acres)  of  land,  laying  on  the  River  Au  Chene,  in  township  number  15,  in 
range  No.  12  East,  on  the  East  side  of  the  Mississippi  River,  was  purchased  by 
me  at  a  sale  of  public  Und  made  by  the  Government  of  the  United  States,  for 
which  I  hold  six  certificates  of  the  Receiver  of  Public  Money  of  the  U.  States, 
and  have  to  receive  Government  patents  for  it,  as  soon  as  issued  by  the  General 
Land  Commissioner, — is  of  great  value.  The  Au  Chene  which  Uys  about  H 
miles  in  the  rear  of  the  River  Mississippi,  heads  about  five  leagues  below  the 
atf  af  New  Orleans,  on  the  left  side  of  the  Mississippi,  near  to  Terre  au  Bceuf, 
and  rons  down  towards  the  Sea^  keeping  about  the  same  distance  in  its  whole 
ooorse  from  the  River  Mississippi  Ihis  body  of  land  begins  about  six  leagues 
from  the  City  of  New  Orleans,  and  has  a  front  of  about  three  miles  on  each  side 
of  said  River  Au  Chene ;  said  River  Au  Chene  running  through  the  centre  of  it 
in  its  whole  length.  The  land  is  of  the  first  and  richest  quidity,  covered  with 
26 
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STAn  or      timber  of  every  kind,  and  has  on  it  a  large  body  of  most  valuable  live  oak.     It 

I^DuxiAi,  Ac.,  ghould  be  laid  out  in  small  farms  of  two  or  three  acres,  in  front  on  the  River, 

Exwnmnsur    (farms  on  each  side  of  the  River,)  with  all  its  depth,  and  leased  out,  reserving 

MoDoNooB.     all  the  live  oak  from  being  touched  or  cut  down ;  not  permitting  a  live  oak  tree 

on  any  part  of  the  whole  tract  to  be  cut  down,  as  that  timber  is  very  valuable, 

and  becoming  very  scarce. 

The  tract  of  land  of  twenty-four  acres  in  front  and  forty  acres  deep,  laying 
on  the  Canal  of  the  Bayou  Lafourche,  which  leads  to  the  Attakapas,  is  very 
valuable.  The  front  on  the  Canal  for  a  few  acres  in  depth,  I  am  told,  is  low,  but 
after  that  there  is  one  of  the  finest  and  richest  bodies  of  high  land  in  the  world. 
It  should  be  laid  off  in  small  farms  of  one  or  two  acres  in  front  on  the  Canal, 
by  forty  deep,  and  leased  out.  It  is  heavily  timbered,  and  is  an  almost  impene- 
table  canebrake. 

The  eleven  hundred  and  fifty-nine  acres  90-lOOths  of  an  acre  (1,169  90- 
lOOths)  of  land,  laying  in  the  townships  numbers  18  and  14,  in  the  range  num- 
ber 14,  was  purchased  by  me  at  a  sale  of  public  land  made  by  the  Government 
of  the  United  States,  for  which  I  hold  fourteen  certificates  of  the  Receiver  of 
Public  Money  of  the  U.  States,  and  have  to  receive  Goyemment  patents  for  it. 
It  is  a  most  valuable  body  of  land,  none  richer  or  superior  to  it  It  is  covered 
with  an  immense  growth  of  timber,  is  an  impenetrable  canebrake,  and  lays,  I 
believe,  adjoining  to  the  last  above  mentioned  tract,  or  at  any  rate  in  its  immediate 
vicinity.  Should  be  laid  out  in  small  farms  of  50  or  100  acres  each,  and  leased 
out 

The  tract  of  land,  containing  ten  acres  in  front  on  the  River  Mississippi,  and 
eighty  acres  in  depth,  situate  eleven  leagues  below  the  City  of  New  Orleans,  on 
the  right  bank  of  the  River,  adjoining  the  sugar  estate  of  Mr.  Andrew  Dunford, 
is  a  most  valuable  tract  of  the  best  land  of  the  country.  It  should  be  divided 
off  into  small  farms,  of  one  arpent  in  front  on  the  River,  by  a  certain  depth ;  and 
then  farms  laid  off  in  the  rear  from  a  high  ridge  of  land  which  lays  there,  also 
of  one  arpent  in  front  on  a  road  along  said  ridge  of  high  land,  by  the  residue  of 
the  depth  of  the  tract,  and  leased  out 

The  tract  of  land  containing  six  hundred  and  forty-acres,  (640  acres)  laying 
on  the  left  bank  of  the  Amite  River,  near  Lake  Maurepas,  being  the  first  bluff* 
or  tract  of  hieh  land  on  the  River  in  going  up  it,  (on  which  I  formerly  had  a 
steam  saw  mill,)  is  a  very  valuable  body  of  land,  in  every  light  in  which  it  can 
be  viewed,  as  to  soil,  (being  of  the  first  quality,)  elevation,  situation,  ftc  &c  It 
must  be  the  landing  and  place  of  deposit  for  the  shipment  of  the  produce  of  a 
large  extent  of  back  country,  and  in  time  will  be  wanted  (a  part  of  it  at  least) 
for  town  lots,  when  it  should  be  divided  and  laid  off  into  squares,  lots  and 
streets  for  a  village.  In  the  meantime  it  should  be  divided  into  small  tracts  for 
farms,  and  leased  out 

The  tract  of  land  contaioing  three  thousand  two  hundred  arpens,  (3,200  ar- 
pens, '  laying  in  the  Parish  of  Opelousas,  fronting  forty  arpens  on  each  side  of 
the  Bayou  "  Ney  Pegue,"  and  forty  arpens  in  depth  on  each  side ;  it  is  well 
timbered,  and  of  middling  quality.  It  should  be  laid  out  into  small  farms  of  one 
or  two  arpens  in  front  on  the  Bayou,  by  forty  arpens  deep,  and  leased  out 

For  many  other  valuable  tracts  of  land  and  other  pieces  of  property,  laying  in 
the  City  of  New  Orleans,  its  different  suburbs,  and  the  country  around,  on 
which  I  have  no  particular  remarks  to  make,  or  information  to  communicate  to 
the  gentlemen,  who  will  see  carried  into  execution  my  last  Will  and  Testament, 
or  to  those  gentlemen  who  will  receive  the  appointments  of  Commissioners  and 
Agents  to  the  general  estate,  I  refer  them  to  a  list  of  my  real  estate  kept  in  my 
b^k  of  accounts.  Said  book  is  marked  or  labelled  out  side,  "Ledger,"  **J. 
McDonogh." 

I  recommend  to  the  Commissioners  and  Agents  of  the  general  estate,  to  have 
plans  made  out  by  their  Secretary,  and  copied  into  the  book  kept  for  the  pur* 
pose,  showing  the  division  into  lots,  of  each  particular  piece  or  portion  of  a 
piece  of  property,  which  shall  be  divided :  its  measurements,  &c.  &c.  with  a 
general  plan  or  plans,  showing  the  particular  situation  of  each  piece  of  property, 
in  relation  to  that  which  surrounds  it,  or  which  is  in  its  neighborhood.  As  also  lists 
of  every  piece  of  property  or  real  estate  either  in  the  country,  in  the  cities,  towns  or 
villages,  belonging  to  and  owned  by  the  general  estate ;  its  measurements,  place, 
situation,  how  disposed  of,  whether  leased  or  not,  to  whom  leased  or  rented,  for 
what  length  of  time  leased,  conditions  on  which  leased,  &c.  &c.  Besides  opeiiiQg 
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an  account  on  the  books  of  the  General  Estate  for  every  person  with  whom  it  ,   ^^n  ow 
has  affitirs  of  business.  ^^^"^'  *^- 

As  my  object  in  recommending  to  those  Gentlemen  who  will  have  the  execu-  Bzbcutouof 
(ion  of  my  last  Will  and  Testament,  and  the  Gentlemen  who  will  be  named  •*cDo»oaH. 
Commissioners  and  Agents  of  the  General  Estate,  to  take  up  lands  low  down 
on  the  river  Mississippi,  on  the  bayou  Lafourche,  and  various  swamp  and  low- 
lands in  other  parts  of  the  State ;  if  misunderstood  by  them  may  occasion  their 
surprise,  I  will  observe  that  the  great  object  I  have  in  view,  (as  may  plainly  be 
seen,)  is  the  gradual  augmentation  in  value  of  the  Real  Estate,  which  will  belong 
to  and  be  owned  by  the  General  Estate  for  centuries  to  come — ^by  investing  at 
this  time  small  sums  of  money  in  large  and  extensive  properties,  now  at  this  mo- 
ment of  little  value,  but  which  Time,  (who  is  unceasingly  at  work,  and  whilst 
men  sleep  is  actively  employed,)  will  make  of  immense  value.  (For  Time  is 
never  for  an  instant  idle,  but  is  constantly  and  for  ever  employed,  setting  unto 
man  therein  a  speaking  example  which  says :  ^*  Labor,  oh  man !  is  the  honor 
of  thy  being !  Labor,  and  fulfill  the  intent  of  thy  creation !  "  )  So  that  the 
levenae  arising  therefrom,  (which  alone  is  to  be  taken  and  expended,)  will  go 
on  increasing  with  the  increase  of  the  country  and  its  population  for  centuries 
to  come,  and  produce  means  in  time,  sufficient  to  educate  yearly,  thousands  up- 
on thousands  of  the  poor  of  our  country,  which  God  will,  I  pray  in  his  infinite 
mercy  and  goodness,  grant 

It  will  be  well  tu  say  here  in  whom  I  place  my  hopes,  trust,  belief,  and  &ith, 
and  in  the  tenets  of  what  church  of  Christ  I  have  walked.  My  hopes,  trust, 
belief  and  faith,  is  in  salvation  through  the  perfect,  the  all  sufficient  and  ac- 
cepted atonement  of  our  blessed  lord  and  master,  Jesus  Christ  And  I  have 
walked  a  Presbyterian  of  the  **  Presbyterian  Church,"  so  called,  or  that  church 
the  ecclesiastical  government  of  which  is  conducted  and  ruled  by  Presbyters. 

I  request  that  a  copy  of  these  memoranda,  recommendations,  &c.,  may  be 
made  out  and  forwarded  to  the  Commissioners  of  the  Free  Schools  and  Free 
Schools  Fund  in  the  city  of  Baltimore,  in  the  State  of  Maryland,  to  be  by  them 
copied  into  a  book  in  their  office  for  safe  keeping,  as  also  a  copy  of  my  last  Will 
and  Testament,  also  to  be  copied  by  them  into  a  book. 

[Signed]  JOHN  McDONOGH. 

The  slaves  mentioned  in  my  last  Will  and  Testament,  to  be  sent  to  Africa, 
are  already  sent  and  gone  there. 

The  slaves  James  Thornton,  Noel,  John  Dcfage  and  Long  Mary,  (being  old 
and  &ithful  servants,)  are  to  be  set  free  here. 

I  recommend  that  Insumnce  on  some  of  the  buildings,  laying  in  New  Orleans 
and  Macdonogh,  be  effected  in  other  cities  of  the  United  States,  (or  Europe,) 
beades  New  Orleans ;  because  if  the  whole  city  of  New  Orleans  should  be 
burned  down,  the  Insurance  offices  would  be  ruined  and  rendered  unable  to  pay 
the  loss. 

I  request  that  a  copy  of  my  will,  a  copy  of  these  notes  and  memoranda,  with 
a  copy  of  the  inventory  of  my  Estate,  may  be  forwarded  to  the  Governor  of 
the  State  of  Maryland,  to  be  placed  in  the  Archives  of  that  State,  for  ^e  pur- 
pose of  knowing  its  rights  under  my  Will  through  all  future  time.  So  that,  if 
it  should  be  attempted  hereafter  to  violate  my  Will  and  intentions  in  any  way, 
that  she  (the  State  of  Maryland)  may  know  and  put  it  right,  or  other  ways  seek 
her  just  interest  under  it  And  that  the  same  may  be  done  (for  the  same  pur- 
pose and  intent)  and  delivered  to  the  Governor  of  the  State  of  Louisiana,  to  be 
placed  in  the  Archives  of  this  State. 

Should  I  be  cultivating  any  estates  at  my  death,  on  which  I  have  slaves,  I 
recommend  to  the  Commissioners  and'  Agents  of  the  General  Estate,  to  pur- 
chase other  slaves,  (every  fifteen  years  as  they  are  authorized  to  do  by  my 
WiU,)  to  cultivate  said  estates,  (whether  profitable  or  not,  as  by  so  doing  said 
siaTes  will  obtain  their  freedom  in  Africa  fifteen  years ;  which  circumstance 
with  the  spread  of  the  Gospel  and  civilization  consequent  thereon,- will  be  a 
good  fiu-  exceeding  all  pecuniary  profits  and  advantages  of  this  world,) — and 
replace  those  who  wHl  have  served  fifteen  years,  and  have  been  sent  to  Africa, 
and  80  on  every  fifteen  years,  (so  long  as  there  shall  be  slaves  remaining  in  our 
ccNmtry,)  purchasing  a  sufficient  number  for  the  cultivation  of  the  estates,  and 
deliTerinfi;  up  to  the  Ccrfonization  Society  all  such  slaves  as  have  served  fifteen 
rears  to  be  sent  to  Africa. 
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I  recommend  that  great  care  be  taken  in  selecting  proper  men  as  overseers 
and  managers  for  the  estates — ^that  they  are  pious  and  christian  men,  who  will 
strive  to  lead  the  black  people  to  the  Most  High,  at  the  same  time  that  thej 
make  them  and  teach  them  to  do  good  work,  to  be  faithful,  industrious  and 
indefatigable  in  their  labors. 

That  application  be  made  to  the  Legislature  of  the  State  for  permission  to 
educate  the  black  people  on  the  different  estates,  (a  good  English  education,)  as 
they  are  to  be  sent  to  Africa. 

If  permitted  by  law,  get  teachers  and  hare  them  educated,  and  specially  in 
the  knowledge  of  God. 

See  that  the  overseers,  every  morning  and  evening,  assemble  the  people  in 
prayer  before  going  to  work  in  the  morning,  and  after  work  at  night. 

See  that  the  overseers  have  them  tauf  ht,  old  and  young,  (little  children  and 
all,)  the  Ten  Commandments,  the  Lor<rs  prayer,  and  the  Creed,  and  (if  per- 
mitted by  law,)  hold  Sunday  Schools. 

As  soon  as  they  know  how  to  read,  give  each  one  a  copy  of  the  Holy  Bible. 

And  on  going  to  Africa,  see  that  a  copy  of  that  holy  book,  (the  Bible,)  is  put 
into  the  hands  of  each,  to  be  taken  with  them. 

If  permitted  by  law,  let  Sunday  Schools  be  constantly  held  for  the  whole  of 
them,  old  and  young,  and  l^ey  made  to  attend  it  th<$  whole  day. 

Let  there  be  a  house  erected  on  each  plantation  for  a  Church,  and  divine  ser- 
vice performed  therein  on  the  Sabbath  day,  forenoon  and  afternoon  constantly. 

On  such  estates  as  I  may  be  cultivating  at  my  death,  and  which  the  Agents 
and  Commissioners  of  the  General  Estate  may  continue  to  cultivate  after  my 
decease,  the  slaves  and  cattle,  (immaterial  what  the  culture  carried  on  may  be, 
sugar  or  other,)  shall  not  be  permitted  to  labor  on  the  Sabbath  day,  but  shall 
cease  work  at  sundown  on  Saturday  evening  and  commence  again  their  labor 
at  sundown  on  Sabbath  evening. 

I  recommend  that  the  estate  laying  in  the  Bayou  St  John  and  the  Metarie 
Road,  be  laid  off  into  acre  lots,  fronting  the  Metarie  Road,  running  across  said 
tract  of  land,  (eighteen  acres  deep,)  and  leased  out  for  gardens.  And  in  time, 
(when  the  lots  will  be  wanted  for  city  lots,)  that  a  plan  be  made  of  it,  dividing 
it  into  squares  and  lots,  as  the  streets  of  the  city  of  New  Orleans,  continued 
back  will  run  through  it,  and  then  it  may  be  leased  out  in  small  city  lots.  The 
revenue  arising  from  this  body  of  land  will,  in  time,  be  very  great 

I  recommend  that  the  Secretary  of  the  General  Estate  be  made  to  reside  in 
the  house  which  I  now  occupy  in  Macdonogh,  by  which  means  the  black  people, 
mechanics  and  others,  will  be  kept  out  of  the  contaminating  influence  of  the 
city  of  New  Orleans,  and  be  the  more  easily  managed.  Bricks  made,  lime 
burned,  and  other  materials  kept  in  store,  and  laid  up  for  use. 

Having  been  the  friend  of  the  black  and  colored  man  through  the  whole 
period  of  my  long  life,  I  will  now  (when  near  its  close)  give  to  them,  (the  free 
black  and  colored  man,  wherever  he  may  be  throughout  our  widely  extended 
country,)  a  parting  counsel  and  advice,  in  the  interest  of  themselves  and  their 
posterity.  The  counsel  I  offer  them,  in  all  the  sincerity  of  my  soul,  is  that  they 
separate  themselves  from  the  white  man.  That  they  take  their  wives,  their 
children  and  their  substance  and  depart  to  the  land  of  their  fathers,  that  great 
and  ancient  land,  where  they  and  their  posterity,  through  all  their  generations, 
may  be  safe — ^may  be  happy — living  under  their  own  fig  tree  and  vine,  having 
none  to  make  them  afraid. 

If  my  mind  has  been  virtuously  disposed  in  life,  I  am  indebted  for  it,  under 
the  Most  High,  to  the  education  bestowed  upon  me  by  virtuous  and  pious  pa- 
rents, (blessed  be  their  memory,)  and  especially  to  the  care  they  took  in  in- 
structing me  and  having  me  instructed  in  music  At  a  time  when  there  was  no 
other  teachers  in  the  city  of  Baltimore  but  a  singing  school  for  youth,  held  ai 
night,  my  beloved  father  would  take  his  sons  and  daughters  by  the  hand  and 
lead  them  there  nightly,  staying  there  with  them,  taking  a  part  m  their  singing 
and  exercises,  and  then  would  lead  them  home.  That  love  for  singing  and  music, 
given  me  in  my  youth,  has  been  the  delight  and  charm  of  my  existence, 
throughout  all  its  subsequent  periods,  notwithstanding  from  the  multitudinous 
occupations  of  my  life,  I  have  been  able  to  give  it  but  litde  of  my  time ;  still 
its  love  and  charm  pervaded  my  existence,  and  gilded  my  path  to  comparative 
happiness  here,  and  as  I  say  above,  led  me,  as  I  firmly  bdlieve  (under  the  Most 
High)  to  what  little  virtue  I  have  practiced. 

r Signed]  JOHN  McDONOGH. 
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MfuOA,  Attorney  General,  Alfred  Hennen^  Taylor,  and  Elmore  &  King,       Statb  or 
for  the  SUtes  of  LouisUna  and  Maryland.     Rs  Hunt,  Graihle,  Preaux,  Pierce  ^^'^'^^'^'  ^" 
and  Rtmliiu,  for  the  City  of  New  Orleans.  Exscotom  or 

Counsel  for  plaintiflfs  aiigued  in  substance  as  follows :  McDohoob. 

What  estate,  or  title,  is  vested  in  the  cities?  The  restrictions  in  the  Will  are 
inoonsistent  with  ownership.  Code,  475,  476,  481,  483.  They  are  forbidden 
to  eojoy  the  property,  and  hence  are  not  usufructuaries ;  and  cannot  be  usu- 
fractuaries,  because,  if  they  be,  the  title  is  not  vested  anywhere.     Code,  625. 

The  titie,  under  the  Will,  to  the  Cities  is  a  naked  trusteeship  without  any 
beneficnury  interest  in  the  Corporations. 

The  Will  provides  for  the  perpetuation  of  the  Estate,  or  its  inalienability', 
and  these  are  forbidden  by  public  policy.  Bendereon  v.  Post,  6  A,  441 ;  Ma- 
tkwin  V.  lAtavdais,  6  N.  S,  802 ;  Duelodange  v.  Ron,  8  A,  482  ;  Harper  v. 
Stanborough,  2  A,  881 ;  Amaud  v.  Tarbe,  4  L.  R,  604 ;  Ihrrar  v.  McCutcheon, 
4  N.  S,  46 ;  Cloutier  v.  Lecompte,  8  M.  R,  485.  From  motives  of  public  policy 
SQbsdtntions  were  abolished  in  France.  6  Toullier,  No.  20,  p.  18.  Same  policy 
in  England,  2  Blacks.  Com.  174.  The  law  abhors  perpetuities,  4  Ibid.  108,  2 
Ibid,  268  et  seq.;  4  Kent,  181. 

The  **  accumulations,''  contemplated  by  the  Will,  are  against  public  policy. 
They  would,  in  a  comparatively  limited  time,  absorb  the  whole  personal  and 
real  estate  of  the  world. 

The  bequest  to  the  Cities  of  New  Orleans  and  Baltimore  is  null,  because  it  is 
a  substitution  and  t^Jidei  eommiwum,  •pTohihited  by  law.  Code,  1607 ;  Dttcloi- 
huge  v.  Rim^  3  A.  483 ;  Amand  v.  Tarbe,  4  L.  K,  606 ;  Toullier,  No.  87. 

The  illegal  conditions  cannot  be  regarded  as  not  written. 

Toullier,  in  speakine  of  the  circumstances  under  which  the  prohibition  to 
alienate  may  be  regarded  as  not  written,  lays  down  the  following  rules : 

**Aureste,  nous  n'ajouterons  rien  k  ce  que  nous  avons  dit  dans  le  m6me 
Toliune,  p.  253  et  suiv.,  sur  les  conditions  contraires  aux  lois  ou  aux  bonnes 
moem^    6  Toullier,  No.  487. 

^*Nous  insisterons  seulement  sur  un  principe  sans  lequel  les  decisions  retom- 
bent  necessairement  dans  Tarbitraire ;  c'est  qu'il  faut  un  texte  positif  ou  les 
niaons  les  plus  fortes  pour  annuler  une  condition.  Si  Ton  6prouve  du  doute  ou 
de  la  diflBculte  pour  expliquer  comment  et  pourquoi  telle  condition  est  contraire 
ux  lois  ou  aux  bonnes  moeurs,  n'est-ce  pas  un  motif  pour  decider  qu'elle  ne 
doit  pas  ^tre  annulee  ?  Prenons,  par  exemple,  la  condition  de  ne  point  aliener, 
ins^ree  dans  une  dispodtion  de  demiere  volonte,  ou  bien  dans  un  contrat  a  titre 
gratuit,  ou  m^me  onereux.  Est-elle  contraire  aux  lois  ?  Nous  avons  dit,  torn. 
T»  p.  70,  No.  51,  que  c^eet  une  condition  nulle  et  r^utee  non  eerite  ;  mais  cette 
proposition  merite  explication.  La  condition  de  ne  point  aliener,  ou  la  defense 
d'aliener,  n'etait  regardee  comme  contraire  aux  lois,  ni  dans  le  droit  remain,  ni 
dans  Tancien  droit  fran^ais ;  elle  etait  consider^e  comme  renfermant  une  sub- 
stitation  tacite  lorsqu'il  paraissait  que  la  condition  de  defense  ^tait  ins^ree  en 
fiiTeur  d'une  tierce  personne.  Voy.  Pothier,  Traite  des  Substitutions,  sec.  2, 
irt  2,  et  sect  8,  art  8,  §  1 ;  Ricard,  Traite  de  Substitutions,  No.  829. 

Sous  Tempire  du  Code  qui  n'admet  point  de  substitutions  tacites,  la  condition 
de  ne  point  aliener  ne  serait  pas  jugee  renfermer  une  substitution,  d  moins  qu^on 
n*y  eAt  ajoute  la  charge  de  conserver  les  biens  et  de  les  rendre  ^  des  personnes 
designees.  Hors  ce  cas,  la  condition  bu  la  defense  d'aliener  n'est  qu^un  conseil 
ou  un  precepte  non  obligatoire.  (Leg.  114,  §  11,  ff.  de  legat,  1 ;  leg.  38,  §  4; 
leg.  98,  de  legat,  8,)  lorsque  la  condition  est  pure  et  simple,  parce  que  celui  qui 
Ta  hnposee  n^  aucun  interSt  k  en  r^clamer  l^execution. 

"  Mais  si  la  condition  ou  la  defense  d^aliener  n'est  pas  pure  et  simple,  si,  par 
exemple,  on  y  avait  ajoute  une  peine  en  cas  d'iniraction,  si  j^avais  stipule  que 
Toos  me  donnerez  600  fr.  a  moi  ou  k  Titus,  si  vous  ali^nez  le  fonds  comelien 
que  je  vous  ai  donne  ou  vendu,  la  peine  serait  encourue  de  plein  droit,  par 
ralienation  que  vous  auriez  faite,  et  cette  peine  ne  pourrait,  dans  les  principes 
du  Code,  etre  mod^ree  par  les  juges  (1152,  1231),  Voy.  ce  que  nous  disons 
infrd,  sect  6,  sur  les  Obligations  avec  clauses  p6nales. 

'*Si  j*avais  stipul6  que  la  vente  ou  la  donation  sera  r6solue  en  cas  d^aliena- 
tion  des  biens  vendus  ou  donnas,  j*aurais  le  droit  de  poursuivre  la  resolution 
centre  les  tiers  acqu6reurs,  et  de  rentrer  dans  la  propriety  des  biens,  et  cette 
resolution,  s^op^rant  ex  eausd  primcsDd  et  antiqud,  an^antirait  toutes  les  hypo- 
tfadques  et  charges  crepes  dans  le  temps  interm^diaire,  (voyez  Vouijon,  Droit 
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commun  de  la  France,  torn.  II,  p.  126,  6dit  de  1747,)  quand  le  droit  de  retonr 
milite  contre  des  tiers. 

**  Mais  Teffet  de  la  coodition  portant  que  la  Tente  ou  la  donation  sera  r^Bolue 
en  cas  d^alienation,  faite  par  le  vendeur  ou  par  le  donataire,  ne  passe  point  k 
ses  h^ritiers,  parce  que  cette  resolution  a  Tefiet  d^un  droit  de  retour,  qui  ne 
peut,  suivant  Fart  951,  6tre  stipule  qu'au  profit  du  donateur  seul,  et  par  iden- 
tite  de  Tai8on,'au  profit  du  vendeur  seuL 

**  Oe  n'est  done  que  dans  les  cas  oii  la  condition  de  ne  point  aliener  est  pure 
et  simple,  dans  les  cas  oii  elle  n'a  pas  pour  objet  un  droit  stipuU  en  ma  fikyenr 
ou  en  faveur  d^un  tiers,  qu^elle  n'est  qu'un  conseil,  un  pr^cepte  non  obligatoire, 
qui  n*emp^che  pas  que  Talienation  faite  au  mepris  de  la  condition  ne  produise 
son  effet  et  ne  transmette  la  propriete ;  c'est  alors  qu'elle  est  nulle  et  comme 
non  ecrite,  soit  dans  les  testamens,  soit  dans  les  contrats.**    6  TouUier,  488. 

Merlin,     *^  La  simple  prohibition  d^ali^ner  emporte-t-elle  fid^icommis  ? 

''  La  loi  114,  §  14,  D.  de  legatis,  lo,  et  la  loi  88,  §  4,  D.  <^  legatu,  8o.,  dM- 
dent  que  non,  parceque,  disent-elle,  cette  prohibition  ne  forme  qu*un  pree^te 
tm  qui  ne  lie  point  et  ne  donne  action  k  personne. 

'^  Mais,  suivant  le  §  1  de  la  seconde  des  lois  citees,  et  la  loi  69,  §  8,  D.  (2^  20- 
gatU^  2o,  il  y  a  iid6icommis  quand  le  testateur  a  d^fendu  d^ali^ner  hors  de  son 
agnation  ou  de  sa  famille,  parcoqu'alors  il  y  a  designation  suffisante  de  la  pei^ 
Sonne  en  faveur  de  qui  cette  defense  a  et^  faite. 

"  La  raison  vcut  sans  doute  qu'on  applique  k  la  defense  de  tester,  les  m^mes 
principes  qu'a  la  prohibition  dW6ner,  et  consequemment  qu^on  n'en  &sae  r6- 
suiter  de  fid^icommis  que  dans  le  cas  oii  il  se  trouve  quelque  indication  d^une 
personne  substituee. 

*'  Gependant  il  y  a  une  loi  qui  semble  decider  en  gen  iral  que  la  defense  de 
tester  emporte  une  Substitution  fid^icommissaire.  C^est  la  74e,  D.  cut  Trebel- 
lianunij  *  Un  particulier  (dit  elle)  qui  avait  un  fils  et  une  fille,  a  fait  son  testa- 
ment, et  s'est  ainsi  expliqu^  sur  sa  fille :  Je  votu  ardonne  de  ne  point  tetter^ 
tant  que  fxnu  rCaurez  point  d^er^am.  L*empereur  a  dedid6  que  cette  disposi- 
tion valait  fid^icommis,  comme  si  le  d^funt,  et  defendant  k  sa  fille  de  tester,  lui 
e^t  enjolnt  de  nommer  son  frere  pour  son  h6ritier.' 

'*  Mais,  comme  le  remarquent  les  meilleurs  interpretes,  deux  drconstanoes 
particulidres  ont  motiv^  cette  decision,  lo.  La  prohibition  de  tester  n^^tait  pas 
pure  et  simple  r  le  testateur  avait  defendu  k  sa  fille  de  tester  jvsqu'd  ee  qu^elU 
eut  des  enfans;  et  cela  indiquait  assez  qu^en  faisant  cette  prohibition,  il  avait  ea 
en  vue  son  fils,  fr^re  et  co-b^ritier  de  sa  fille,  et  avait  pens^,  k  le  faire  succ^der 
aux  biens  que  celle-d  receuillit,  en  cas  qu^elle  n^eiit  pas  d*en&ns.  2o.  Le  tes- 
tateur avait  institu^  son  fils  et  sa  fiUe  conjointement ;  du-  moins  on  doit  le  sup- 
poser  d'apr^  les  termes  de  la  loi ;  ainsi,  le  fils  se  trouvait  nomme  dans  le  testa- 
ment m^me  qui  contenait  la  defense  de  tester.''    82  Merlin,  T.  Bis.  p.  152. 

Mode,  ^'  Ce  mot  se  prcnd,  en  droit,  pour  une  clause  qui  modifie  un  acte 
d'apr^s  un  6v^nement  incertain ;  et  Ton  appelle  ainsi  toute  disposition  par  la- 
quelle  un  donataire  ou  testateur  charge  son  donataire  ou  16gataire  de  faire  ou  de 
donner  quelque  chose  en  consideration  de  la  lib^ralite  dont  il  le  gratifie. 

'^1.  On  confond  quelquefois  le  Mode  avec  la  condition ;  il  y  a  mdme  des 
textes  du  droit  remain,  qui  donnent  a  Tun  le  nom  de  Tautre ;  telles  sont  la  loi 
8,  §  7yB.de  conditionibus  ijistitutionum  ;  la  loi  21,  §  8,  D.  de  annuie  UgatU; 
la  loi  71.  §  1,  D.  ^  eonditionibus  et  dsmonstratianibus ;  la  loi  2,  g  dernier,  et 
la  loi  8,  D.  de  donationibtu. 

"II  y  a  cependant  une  difference  entre  le  Mode  et  la  condition,  et  elle  con- 
fiiste  tant  dans  la  maniere  de  les  exprimer,  que  dans  les  effets  qui  en  r^sultent 
respectivement 

'^  La  loi  8o,  D.  de  eonditionUnts  et  detnonstrationibuSy  noMS  apprcnd  en  quoi 
la  formule  caract^ristique  de  la  condition  difiere  de  ceile  qui  designe  le  Mode  : 
Nee  eniiUy  dit  elle,  parent  dicinvus  eum  cui  ita  datum  est^  SI  manumentum  Jeee- 
rity  c'est  la  condition ;  et  eum  cui  datum  est  UT  manumentum  faciaty  c'est  le 
Modeu  On  voit  par>la  que  la  particule  si  forme  la  condition,  et  que  les  mots 
pour^  c^finy  qney  d  la  chargey  caracterisent  le  Mode. 

**  Mais,  pour  que  ces  mots  ferment  une  disposition  vraiment  modale,  il  iaut 
qu'ils  ne  se  rapportent  pas  uniquement  a  I'lnt^ret  du  donataire  ou  l^gataire. 
Ainsi,  dans  le  legs  fait  a  quelqu'un  pour  ^tudier,  pour  se  mettre  en  metier,  ou 
pour  aider  a  se  marier,  il  n'y  a  point  de  Mode,  mais  seulement  une  cause  impul- 
sive, dont  le  d^faut  d'accomplissement  n'empeche  pas  le  l^gataire  de  recueillir 
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k  !ib4ralit6  du  tesUteur,  k  moins  que  celui^ci  n'ut  manifest^  une  intention  con- 
tnire.  L«  loi  71,  D.  de  conditionihiu^  et  demoMtrationibiin^  porte  que,  *  sMl  a 
ete  legu6  a  Titos  cent  6cu8  pour  s'acheter  un  fonds  de  terre,  on  ne  droit  pas 
Im  demander  caution  pour  Texeeution  de  cette  clause,  parcequ'elle  ne  conceme 
que  son  tnter^t' 

**I1  en  est  tout  autrement  lorsque  les  particules  pour  ou  (^fin  que  determinent 
vne  <fisposition  qui  a  pour  but,  soit  IMnt^r^t  d'un  tiers,  soit  quelque  autre  con- 
sideimtion  que  le  testateur  a  eue  en  vue,  independamment  du  bien-dtre  particu- 
Ker  du  l^gataire ;  alors,  elles  forment,  ou  une  cause  finale,  ou  un  Mode,  ce  qui 
revient  an  m^me  quant  k  Teffet 

"Le  droit  romain  nousToumit  plusieurs  decisions  relatires  k  ce  cas.  La  loi 
71,  §  1,  D.  <i0  conditionibus^  et  demomtrationibuBy  dit  que,  dans  cette  esp^ce, 
'je  legue  k  Titus  cent  6cus,  afin  ou  pour  qu^il  Spouse  Moevia,  qui  est  veuve,*  le 
1^  ^  conditionnel,  et  ^ue  la  condition  ne  doit  point  dtrc  remise ;  mais  c'est 
proprement  un  Mode  qui  opere,  k  cet  6gard,  le  mdme  effet  qu'une  condition, 
oomme  le  prouve  la  loi  1,  C.  de  his  qua  sub  Mod4>  legata  tel  Jideieommissa  re- 
Unquuntur,  On  sent  que,  dans  ce  cas,  il  ne  s*agit  pas  d^une  simple  cause  im- 
pulsive, ni  d^un  fiut  qui  ait  pour  objet  le  seul  interdt  du  legataire,  mais  d*une 
chose  k  laquelle  le  tiers  designe  par  le  testateur  est  personnellement  interesse ; 
et  c'est  pourquoi  la  disposition  est  consideree  comme  modale. 

"  En  general,  lorsque  les  mots  pour  ou  qfin  que  ne  renferment  qu*un  simple 
precepte,  nudum  proeeeptum^  il  n^en  r6sulte  ni  condition  ni  Mode.  La  loi  38, 
1 4^  et  la  loi  93,  D.  de  legatis  3o,  le  decident  ainsi  clairement ;  et  toutes  les  fois 
qa'independamment  de  TinterSt  du  legataire,  le  testateur  a  eu  quelque  autre 
vue,  les  termes  dont  il  s^agit  doivent  former  une  clause  modale.  •  V,  Tarticle 
Legataire^  §  7,  art  2.**    20  Merlin,  loerbo  Mode,  p.  350. 

See  also  16  Merlin,  p.  510,  terbo  Legataire,  §7,  art.  2,  Nos.  13  k  14. 

These  authorities  clearly  establish  the  two  following  propositions : 

1.  The  prohibition  to  alienate  cannot  be  regarded  as  not  written  when  it  is 
enferced  by  a  penalty. 

The  reason  of  this  is  very  apparent  Where  a  donee  is  required  to  do  a  par- 
ticular thing  under  penalty  of  forfeiture  of  the  donation,  in  case  of  non-com- 
pUance  with  the  donor^s  wishes,  it  shows  that  the  donor*s  intention  was  not  so 
mach  to  confer  a  favor  upon  the  donee,  as  to  have  the  particular  thing  done. 
And  if  the  thing  were  not  done  by  the  donee,  that  he  preferred  some  other 
object  as  the  recipient  of  his  bounty. 

2.  Where  it  is  evident,  from  the  will,  the  testator  had  in  view  any  other 
motive  than  the  benefit  of  the  legatee,  or  the  benefit  of  any  other  person  than 
the  legatee. 

The  reason  of  this  rule  rests  upon  the  fact  that  in  all  such  cases  the  donation 
would  necessarily  involve  a  substitution.  If  so,  the  whole  donation  would  be 
void,  and  could  not  be  rendered  legal  by  trimming  off  the  parts  which  rendered 
it  a  substitution. 

4^  Dalloz,  Diet  Juris,  p.  417,  sec.  p.  275,  "  En  r^gle  g6n6rale,  toutes  les 
conditions  impossibles  ou  contraires  aux  lois  et  aux  bonnes  moeurs  sont  r6pu- 
tte  non  6crites,  lorsqu'elles  se  rencontrent  dans  une  disposition  entre-vife  ou 
testamentaire,  et  la  donation  ou  le  legs  re^oivent  leur  execution.  C.  G.  900. 
Mais  il  en  est  autrement  en  matiire  de  substitution  prohibie.^^ 

Now  let  us  apply  these  principles  of  the  law  to  the  facts,  as  shown  by  the 
wOL 

1.    Is  there  a  penalty  prescribed  f 

At  p.  80  of  the  will,  the  testator  savs,  in  substance,  he  has  seen  most  be- 
quests, sach  as  he  had  made,  perverted  from  the  purposes  of  the  donor ;  fear- 
ing this,  and  that  the  property  might  be  alienated,  he  interested  the  two  States 
ID  his  property. 

How  did  he  interest  them  Y  By  giving  them  the  property  in  case  the  cities 
did  not  folly  carry  out  his  intentions,  a  main  feaj^ore  of  which  was,  that  the 
property  should  never  be  alienated.  We  find  him,  on  p.  28,  fully  providing  for 
tfam  oontingen<nr  and  prescribing  the  penalty. 

**  And  should  the  Mayor  and  Aldermen  of  the  city  of  Baltimore,  in  the  State 
of  Miaryland,  and  the  Ma^or  and  Aldermen  of  the  cit^  of  New  Orleans,  in  the 
State  of  Louisiana,  or  their  successors  in  office,  combine  together,  and  know- 
in^y  and  willfully  violate  any  of  the  conditions  hereinbefore  and  hereinafter 
directed  for  the  management  of  the  general  estate,  and  the  application  of  the 
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8tat«  of      revenue  arising  therefrom ;  then,  in  that  event,  I  give  and  bequeath  the  rest, 
uisiAHA,  ftc.,  regidue^  remainder  and  accumulations  of  my  said  general  estate  ♦  *  ♦  to  the 
ExBcrroRsor    States  of  Louisiana  and  Maryland  in  equal  proportions." 
McDoMooH.         Hepg  ^Q  fi,^^  tljQ  penalty  as  distincdy  declared  as  it  was  possible  for  the  tes- 
tator to  have  expressed  himself.    Then,  under  tiie  foregoing  authorities,  the 
prohibition  to  alienate  cannot  be  disregarded. 

2.  Had  the  testator  in  view  any  owcr  motive  than  the  benefit  of  the  cities 
of  New  Orleans  and  Baltimore  ?  He  expressly  declared  he  did  not  intend  a 
dollar  of  his  money  to  go  into  the  coffers  of  those  corporations  He  solemnly 
enjoins  upon  them  never  to  divert  his  property  to  their  own  benefit  Then, 
how,  under  the  foregoing  authorities,  can  the  prohibitions  to  alienate  be  dis- 
regarded ? 

But  further,  did  the  testator  intend  other  persons  than  the  corporations  of 
New  Orleans  and  Baltimore  to  be  benefitted  by  his  bequest  ? 

1.  The  poor  of  the  town  of  McDonogh  were  to  be  benefitted.    Wfll,  p.  8. 

2.  The  poor  of  New  Orleans  were  to  be  benefitted.  The  poor  of  New  Or- 
leans are  a  very  different  body  from  the  corporation  of  New  Orleans.  Will,  p. 
8,  24,  80. 

8.  The  four  classes  of  annuitants,  very  distinct  bodies  from  the  corporations 
of  the  cities  of  New  Orleans  and  Baltimore,  were  also  to  be  benefitted. 

Thus  we  find  in  this  case,  not  one  only,  but  efiery  condition  imder  which  the 
prohibition  to  alienate  cannot  be  disregarded.  Any  one  of  them  would  be  suf- 
ficient for  our  purpose.  The  defendants  are  estopped  in  their  very  first  attempt 
to  apply  the  pruning  knife  to  the  provisions  of  thfi  will.  The  prohibition  to 
alienate  is  there  as  a  substantive  part  of  the  bequest  to  the  cities ;  and  there, 
whether  **  for  weal  or  for  woe,*^  it  must  remain.  If  that  prohibition  stamps  the 
bequest  with  nullity,  as  was  conceded  in  a  former  trial,  if  it  could  not  be  gotten 
rid  of,  then  the  bequest  is  null,  for  it  cannot  be  legally  erased.  But  even  if  the 
prohibition  to  alienate  was  stricken  out  of  the  will  .in  every  place  in  which  it 
occurs,  it  would  not  at  all  help  the  defendants ;  it  would  not  render  the  pro- 
perty subject  to  alienation,  for  this  plain  reason,  that  there  is  no  one  or  body  in 
which  is  vested  by  the  will  an  assignable  interest  The  cities,  under  the  most 
favorable  view  of  their  title,  are  but  trustees,  and  could  not  sell  or  dispose  of 
the  property  in  contravention  of  the  trusts  confided  to  them,  and  every  sale 
would  contravene  those  trusts.     They  have  not  in  law  an  assignable  interest 

The  charitable  institutions  could  not  alienate  the  property,  for  nothing  but 
the  revenues  are  given  to  them  by  the  will. 

The  erasure  of  the  prohibitions  to  alienate  would  not  increase  their  respec- 
tive titles.  The  inalienability  of  the  property  results  as  directly  from  the  char- 
acter of  the  titles  created,  as  it  does  from  the  prohibitions  contained  in  the 
will.  We  think  the  attempt  to  erase  the  illegal  parts  of  the  will,  under  art. 
1506,  C.  C,  is  based  upon  a  misinterpretation  of  that  article,  or  from  a  wrong 
impression  as  to  the  character  of  the  will. 

The  article  applies  only  to  dispositions  which  are  conditional  It  is  the  eon- 
ditiona  which  are  impossible,  are  contrary  to  law  or  morals,  that  are  to  be  re- 
garded as  not  written.  Now  it  is  very  apparent  that  a  disposition  to  one  in 
trust  forever,  for  the  benefit  of  others,  is  not  a  donation  to  the  trustee  upon 
condition.  To  maintain  that  it  is,  implies  a  misapprehension  of  the  true  signi- 
fication of  an  estate  upon  condition.  It  is  an  estate,  the  vesting  or  divesting  of 
which  depends  upon  the  happening  of  some  future  event.  G.  C.  2016,  2016, 
1546,  1552,  1558,  1554,  1555.    5  Meriin,  p.  852,  343,  et  seq.  terho  Canditian, 

Conditional  donations  are  of  two  classes ;  those  which  depend  upon  the  hap- 
pening or  performing  of  conditions  precedent ;  and  those  which  depend  upon 
the  happening  or  performance  of  conditions  subsequent  In  donations  depend- 
ing upon  precedent  conditions,  the  property  never  vests  until  the  performance 
of  the  condition.  If  the  condition  be  not  complied  with,  there  is  no  translation 
of  the  property ;  there  is  ne  donation.  In  those  dependant  upon  subsequent 
conditions,  the  property  vests  at  once,  and  is  subject  to  be  divested  upon  the 
non-compliance  of  the  donee  with  the  conditions.  In  both  these  cases  the  pro- 
perty always  vests  somewhere.  The  titie  is  never  in  abeyance.  Where  the 
conditions  are  precedent  it  never  leaves  the  donor^s  estate  until  the  happening 
of  the  condition.  In  conditions  subsequent,  it  returns  immediately  to  the  do- 
nor's estate  upon  the  non-performance  of  the  condition.  C.  0.  1546,  sec.  2  and 
3,  1562, 1653,  1554,  1555.     20  Merlin,  p.  858. 
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Bat  a  diBpontioD  by  which  property  is  to  be  held  in  trust  forever,  for  the  use      ^a"  w 
of  others,  is  not  the  donation  of  an  estate  to  the  trustee  upon  condition  that  he  ">''»*^y»*<''» 
gires  the  use  to  others.    It  is  not  a  donation  at  all  of  the  ownership  of  property    Exbcdtorsov 
to  the  trustee.    On  the  contrary,  the  very  nature  of  the  estate  created  by  the     McDohooh. 
disposition  forbids  the  possibility  of  the  trustee  ever  becoming  the  real  owner 
of  the  property.     Having  from  tne  beginning  no  real  interest  in  the  property, 
whether  the  use  be  carried  out  or  not,  the  ownership  or  the  beneficiary  tiUe 
never  vests  in  htm.     If  the  use  cannot  be  executed,  the  property  reverts  to  the 
esUte  of  the  donor.     2  Story,  Ek}.,  p.  -— .     20  Merlin,  p,  858. 

The  estate  of  a  trustee,  then,  is  not  an  estate  vested  upon  conditions ;  nor  is 
a  donation  in  trust  a  donation  depending  upon  the  happening  or  not  of  a  con- 
dition. It  is  a  qualified  or  peculiar  title,  which  vests,  such  as  it  is,  at  once,  and 
depends  upon  no  condition,  precedent  or  subsequent  This  view  of  the  case, 
we  think,  also  clearly  results  from  a  comparison  of  the  two  articles,  1506  and 
1507,  of  the  Civil  Code. 

If  a  substitution  or  a  Jidei  commtMum  was  an  estate  depending  upon  a  con- 
dition, then  the  two  articles  would  be  directly  inconsistent  For  the  latter  arti- 
cle annuls  all  such  dispositions,  both  as  to  the  donee  and  instituted  heir  or 
l^atee ;  while  the  former  would  preserve  them,  by  simply  cutting  off  the  illegal 
or  impossible  condition,  leaving  a  good  fee  simple  title  in  the  donee.  This 
shows  most  oonclosively  that  the  framers  of  the  Code  did  not  regard  substitu- 
tions, or  Jid^i  commiuOy  as  donations  upon  condition,  or  embraced  by  the  pro- 
viaona  of  article  1506. 

The  estate,  created  by  the  bequest  to  the  cities,  is  both  a  substitution  and  a 
fidei  eommisBum.  If  so,  the  art  1506  does  not  apply  to  the  case,  and  does  not 
sanction  the  trimming  of  a  substitution,  or  ^fidei  commtMum^  to  legal  dimen- 
siona     See  also  4  Dalloz,  Diet  Jurs.  p.  474. 

There  is  some  difficulty  in  applying  the  civil  law,  and  the  writings  of  the 
commentators  upon  that  system,  literally,  to  a  trust  estate.  For,  as  we  have 
already  observed,  trust  esUites,  literally  speaking,  are  of  modem  origin,  and 
grew  up  under  the  common  law.  A  fiduciary  bequest,  in  the  civil  law,  is  de- 
fined to  be  *'  a  disposition  by  which  the  executor,  or  legatee,  is  entreated  to 
restore,  or  to  give  to  a  thu^  person  a  certain  thing.  *^  See  translation  of  Domat, 
voL  II,  p.  501,  No.  8496,  part  2,  book  IV,  tit  2,  sec.  1,  art  XL 

The  ^fference  between  this  and  a  trust  estate  is  readily  perceived.  In  the 
fiduciary  bequest  the  title  to  the  property  passes,  accompanied  with  a  charge  to 
transfer  it  to  another  person.  W  hile  in  the  trust  estate  the  real  beneficiary 
title  does  not  pass  to  the  trustee,  and  the  title  he  does  receive  he  is  charged  to 
rrtain  and  not  to  restore  to  another. 

Bat  even  if  the  cities  be  regarded  as  vested  with  an  absolute  title,  or  legacy, 
upon  which  the  uses  are  to  be  considered  as  merely  charges,  still  the  cities 
would  be  bound  to  comply  with  those  charges  and  could  not  take  the  property 
freed  of  them.  C.  C.  1515.  *^The  donor  may  impose  on  the  donee  any 
ekargea  or  conditions  he  pleases,  provided  they  be  not  contrary  to  law  or  good 
monds.'*  Now  to  educate  the  poor,  and  to  found  charitable  institutions,  are  not 
things  contrary  to  law  or  good  morals.  This  is  not  the  illegality  we  have  com- 
plained of  as  existing  in  tide  Will  Our  objection  is  that  the  law  does  not  per- 
mit property  to  be  held  by  tities  such  as  substitutions,  fidei  eommina^  or  other 
tenures  which  tie  it  up  out  of  commerce.  With  this  explanation  we  say  the 
cities  would  be  bound  to  comply  with  the  charges,  and  could  not  hold  the  pro- 
perty without  doing  so.  C.  0.  1554,  2  Domat,  p.  508,  Nos.  8501,  8508,  also 
p.  374,  No.  3218,  et  seq;  16  Merlin,  Legataire,  p.  509,  sec  11,  12,  18.  The 
idea  of  freeing  the  cities  from  those  charges  by  means  of  Art  1506,  C.  C,  is  al- 
together illusory,  and  yet  it  is  conceded  the  bequest  of  the  cities  must  fiill,  if 
this  cannot  be  done. 

Sapplemental  Brief  of  W.  W.  King  : 

In  compliance  with  a  request  from  the  Bench  during  the  argument  of  the 
cause,  I  have  prepared  this  supplemental  brief  to  furnish  the  court  with  the 
authorities  referred  to  by  me  in  the  course  of  my  oral  argument 

Upon  the  construction  of  the  will :  The  intention  of  the  testator  must  be 
obserred.     C.  C.  1705. 

1st.  The  testator  never  intended  the  corporatk>ns  of  the  cities  of  New  Or- 
leans and  Baltimore  to  be  benefiilled  by  his  bequest  to  them. 
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2d.     He  did  not  intend  that  his  legal  heirs  should  get  his  property. 

3d.  In  case  his  bequest  to  the  cities  did  not,  or  could  not,  take  effect,  he  in- 
tended his  property  should  go  to  the  States  of  Louisiana  and  Maryland. 

4th.  That  he  never  intended  the  cities  to  take  his  property  unless  all  his 
directions  were  to  be  strictly  observed.  If  the  cities  did  not,  or  could  not,  ob- 
serve his  instructions  or  directions,  in  that  event  he  desired  his  property  to  go 
to  the  States. 

In  support  of  these  positions,  the  following  pages  of  the  printed  Will  were 
read  and  commented  upon :  pp.  7  and  8 ;  pp.  21,  22  and  23  ;  pp.  28,  29  and 
80 ;  pp.  81  and  82. 

The  construction  of  the  word  ^^  Lapsed  Burreirs  Law  Dictionary;  1  Jar- 
man  on  Wills,  pp.  302,  309,  587. 

Constniction  of  the  word  "  Caduq^iey    C.  C.  1C9G,  1478,  1702,  1608. 

The  word  '^Lapse^^  was  used  in  the  will,  p.  28,  in  the  sense  of  '^not  take 
effect?' 

The  word  Legacies,  at  the  bottom  of  p.  28  of  the  will,  was  used  in  the  sense 
of  ^^ property  embraced  in  the  bequest  to  the  cities?' 

McDonogh  planned  a  magnificent  and  fanciful  scheme  of  public  charity, 
which  he  expected  would  immortalize  his  name,  and  appointed  the  cities  as  the 
supervisors  of  that  scheme. 

If  his  scheme  could  not  be  executed,  if  the  cities  did  not  or  could  not  cany 
out  his  intentions,  then  he  did  not  intend  to  benefit  those  corporations,  or  to 
leave  his  property  subject  to  their  discretion,  but  intended  it  should  go  to  the 
States,  vesting  in  them  the  discretion  of  executing  his  instructions  so  far  and  in 
the  manner  which  might  appear  to  them  the  most  proper. 

This  position,  I  think,  manifest  from  an  inspection  of  the  bequests  on  pp.  28 
and  20  of  the  will. 

If  the  bequest  to  the  cities  could  take  eflTect,  and  they  failed  to  comply  with 
his  instructions,  he  provided  for  that  contingency,  by  forfeiting  the  property  to 
the  States,  for  the  education  of  the  poor,  (not  of  the  cities  only,)  but  of  the 
States,  under  a  general  systcra  of  public  education. 

If  the  bequest  to  the  cities  could  not  take  effect,  the  testator  evidently  saw  it 
must  be  owing  to  the  directions  and  instructions  inseparably  coupled  with  that 
bequest.  In  order,  then,  to  prevent  his  property  going  to  his  heirs,  and  to  in- 
sure its  application  to  public  purposes,  he  made  a  second  or  substituted  bequest 
to  the  States,  relieving  them  from  the  prohibitions  and  instructions  annexed  to 
the  bequest  of  the  cities. 

In  this  manner  he  provided  for  every  contingency  which  could  arise,  affect- 
ing the  dispositions  made  by  him  of  his  property. 

Jfow  it  is  not  pretended  that  the  cities  can,  or  will,  carry  out  his  intentions. 
It  is  not  pretended  that  property  can  be  forever  kept  in  a  state  of  inalienability. 
That  the  accumulations,  directed  by  him,  will  be  created  and  preserved.  That 
the  property  will  remain  forever  undivided.  The  observance  of  every  one  of 
these  directions  is  requisite  to  carrv  out  his  scheme.  If  the  property  be  sold 
his  whole  plan  necessarily  falls  to  the  ground.  The  same  may  be  observed  of 
the  division  of  the  property,  and  a  very  important  part  of  the  will  must  fail  by 
the  destruction  of  the  accumulations  contemplated. 

The  contingency  provided  for  by  the  testator  has  occurred.  The  cities  can- 
not carry  out  his  intentions,  and  in  that  event  he  intended  the  property  to  go  to 
the  States  under  the  substituted  bequest  to  them.  If  his  wishes  and  intentions 
are  to  be  regarded,  the  property  must  go  to  the  States.  To  permit  the  cities  to 
take  the  property',  under  these  circumstances,  would  be  a  palpable  violation  of 
the  intention  of  the  testator,  and  of  the  Art  1705  of  the  Civil  Code.  An  at^ 
tentive  perusal  of  the  wnll  must,  I  think,  satisfy  every  candid  mind  of  the  cor- 
rectness of  the  foregoing  conclusions ;  if  so,  then  nothing  further  is  requisite 
for  the  decision  of  this  cause  than  the  simple  application  of  the  article  of  the 
Code  above  cited,  to  the  evident  meaning  of  the  will.  This  is  the  first  and 
most  important  point  in  the  case.  If  well  taken,  it  is  decisive  of  the  cause. 
Although  a  great  portion  of  my  oral  argument  was  occupied  in  its  discusiuon, 
and  a  considerable  portion  of  the  printed  briefs,  already  filed,  has  been  devoted 
to  it,  I  trust  I  will  be  permitted  to  urge  some  further  considerations  on  the  sub- 
ject, especially  as  our  attention  has  been  directed  to  it  by  the  Court.  1  shall 
endeavor  to  express  my  >'iews  in  answering  the  query  very  properly  propounded 
by  the  Court.    It  was,  as  I  understood  it,  to  this  effect : 
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**  Suppose  it  appears  from  the  will  that  the  inalienability  of  the  property  was       8tatb  o» 
so  far  die  dominant  idea  of  the  testator,  that  he  would  not  have  given  his  pro-      ^^^*^     •» 
pertj  to  the  cities  unless  his  instructions  and  directions,  in  that  respect,  were    Exicotouof 
to  be  obeerved,  but  that  if  his  instructions  were  not  to  be  observed,  he  desired      McDoboqh. 
his  property  to  go  to  the  States,  what,  in  that  event,  must  become  of  the 
property  t " 

As  a  question  of  law  I  do  not  see  how  the  right  of  the  States  to  receive  the 
property,  under  the  circumstances  proposed,  could  be  doubted.  A  will  is  but 
the  expression  of  the  intentions  of  the  testator.  The  whole  object  of  our  laws 
upon  the  subject  of  testaments,  is  to  insure  the  execution  of  the  intentions  of 
the  testator.  If  those  intentions  be  lawful,  the  will  is  itself  the  law  of  the  case, 
and  the  Courts  are  bound  to  carry  out  those  intentions.  There  is  nothing  in 
our  law  which  prevents  a  man  from  willing  a  legacy  for  any  purpose  whatever, 
and  in  the  event  of  that  legacy  being  void,  or  not  taking  effect,  willing  the 
same  property  to  a  substituted  legatee.  The  right  to  make  such  a  substituted 
legatee  is  necessarily  implied  from  the  power  of  making  a  will  Further  it  is 
expressly  recognized  by  Art  C.  C.  1508. 

The  will  in  itself  shows,  as  clearly  as  language  can  express  the  idea,  that 
IfcDonogh  would  not  have  given  his  property  to  the  cities  freed  from  the  pro- 
hibition against  alienation.  That  if  any  of  the  conditions  directed  for  the 
management  of  his  estate,  or  the  application  of  the  revenue  arising  therefrom, 
were  to  be  violated,  in  that  event  he  desired  his  property  to  go  to  the  States. 
It  is  difficult  to  elucidate  or  explain  language  which,  in  itself,  is  so  unequivocal. 
Like  the  clear  fountain,  the  more  you  disturb  it  the  less  transparent  it  becomes. 

The  very  fact  that  he  substituted  the  States,  instead  of  the  cities,  to  take  in 
case  his  previous  bequest  to  the  cities  did  not  take  effect,  shows  beyond  all 
question  that  he  was  not  willing  to  trust  his  property  to  the  discretion  of  the 
cities,  or  that  they  should  take  it  freed  from  the  prohibitions  against  alienation, 
Ac,  imposed  by  him.  It  would  have  been  very  easy  for  him,  in  providing  for 
the  contingency  of  his  bequest  to  the  cities  not  taking  effect,  to  have  made  a 
substituted  bequest  in  &vor  of  the  cities ;  to  have  said,  in  case  my  first  bequest 
to  the  cities  cannot  take  effect,  from  any  cause  whatever,  then  I  will  my  pro- 
perty to  the  cities,  leaving  it  to  them  to  carry  out  my  intentions  **  so  far,  and  in 
the  manner  which  will  appear  to  them  the  most  proper."  The  fact  that  he  did 
not  do  so,  but  substituted  the  States  to  *  take,  in  that  event,  is  conclusive  proof 
that  his  intention  was,  the  cities  should  not  take  the  property  freed  from  the 
prohibitions  and  restrictions  embraced  in  the  bequest  to  them. 

Mow  can  any  one  read  the  will  and  come  to  the  conclusion  that  McDonogh 
intended  the  cities  to  take  the  property  freed  from  the  prohibition  to  alienate  ? 
We  find  him  repeatedly  giving  expression  to  that  favorite  and  dominant  idea, 
the  inalienability  of  his  property  in  their  hands.  We  find  him  openly  express- 
ing his  distrust  of  the  cities.  Under  the  apprehension  that  his  wishes  and  in- 
tentions might  be  disregarded  by  the  strong  will  of  the  cities,  we  find  him 
eodeavoring  to  fence  round  this  favorite  idea,  with  what  he  supposed  would 
prove  effectual  barriers.  To  conclude,  after  all  this,  that  he  intended  the  cities 
to  take  the  property  freed  from  the  prohibition  to  alienate,  would  bo  an  utter 
perversion  of  reason  and  of  the  plain  meaning  of  the  English  language.  It  is 
conceded,  on  all  sides,  that  the  cities  cannot  take  the  property  by  a  tenure  or 
title  which  will  necessarily  render  the  property  forever  inalienable.  That  such 
a  title  cannot  exist  under  our  law.  If  the  cities  then  take  at  all,  they  must  take 
with  the  power  of  alienation,  in  other  words,  they  must  take  in  direct  opposi- 
tion to  tiie  intentions,  nay,  supplications  and  remonstrances  of  the  testator. 
To  meet  this  contingency,  and  to  prevent  the  property  going  to  the  legal  heirs, 
the  testator  made  the  substituted  bequest  to  the  States.  The  cities  cannot  take 
the  property  without  a  palpable  violation  of  the  intentions  of  the  testator.  The 
States  cannot  &il  to  recover  it,  without  an  equally  clear  departure  from  his 
wishes. 

In  the  original  brief,  filed  by  the  counsel  for  the  States,  we  have  endeavorc<l 
to  demonstrate  that  the  prohibition  against  alienation,  in  the  bequest  to  the 
cities,  could  not  be  disregarded  without  a  manifest  violation  of  the  rules  of  law. 
See  that  brief! 

In  addition  to  the  authorities  therein  cited,  I  invite  the  especial  attention  of 
the  Court  to  the  following :  12  Pothier^s  i  'and^ts^  p.  245  ;  Roman  Dig,  book 
83,  tit  2,  sec  17.    • 
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The  last  authority  is  conchisive,  not  only  in  regard  to  the  prohibition  to 
alienate,  but  also  as  to  the  other  instructions  and  directions  coupled  with  the 
beouest  It  is,  in  substance,  this :  **  A  citizen  left  his  estate  to  the  Republic, 
wisning  to  found  certain  games  (ludos)  out  of  the  annual  revenues;  and  added : 
'  quffi  legata,  peto  decuriones  et  rogo,  ne  in  aliam  speciam,  aut  alios  usus,  con- 
vertere  vilitis.*  That  he  forbid  his  property  being  used  in  any  other  way,  or 
converted  to  any  other  use. 

"  The  Republic,  for  four  consecutive  years,  did  not  found  the  games,  the 
question  was  whether  the  Republic  should  pay  over  to  the  heirs  the  annual 
revenues  which  had  been  received,  or  whether  they  should  discharge  the  duty 
imposed  by  the  will  in  some  other  way,  (compensare  in  aliam  speciam  legati  ez 
codum  testamento?  )  The  answer  was  that  the  Republic  was  bound  to  restore 
the  revenues,  which  had  been  received,  to  the  heirs,  and  that  it  was  not  per- 
mitted to  inquire  what  might  have  been  the  second  wish  of  the  testator,  by  the 
doing  of  which  the  obligation  imposed  by  the  will  would  be  discharged.** 

This  decision  was  rendered  in  Rome,  where  the  cy  pres  doctrine  of  modern 
times  was  recognized  in  its  fullest  extent,  and  where  substitutions  and  Jidei 
eommisM  were  not  prohibited. 

It  broadly  asserts  the  principle,  that  where  the  testator  wills  his  property 
for  a  particular  purpose,  directing  that  it  shall  be  used  for  no  other,  the  l^^atee 
is  bound  to  so  apply  it,  or  the  persons  next  called  to  the  succession  are  entitled 
to  take  it  In  this  case,  it  went  to  the  legal  heirs,  but  if  there  had  been  a  sub- 
stituted residuary  legatee,  as  in  McDonogh's  will,  the  property  would  have  gone 
to  that  substituted  legatee. 

Let  us  apply  this  case  to  McDonogh^s  bequest  to  the  cities.  He  repeats,  in  a 
variety  of  forms,  the  manner,  and  the  only  manner,  in  which  his  property  shall 
be  nuinaged  and  used.  He  forbids,  in  the  most  positive  terms,  any  other  mode 
of  managing  or  applying  it  In  this  respect,  these  two  wills  are  identical. 
The  above  decision  shows  that  the  cities  cannot  take  the  property  and  manage 
or  use  it  differently  from  the  manner  in  which  he  directed.  It  is  not  pretended 
that  the  cities  can,  or  will  follow  his  instructions.  If  they  be  not  able  to  follow 
them,  it  is  tantamount  to  a  refusal  to  follow  them,  and,  under  the  authority  of 
the  above  case,  the  property  must  go  to  the  States,  being  next  called  to  the 
succession.  The  alK>ve  reference  is  preceded  by  the  response  of  Modestinns, 
sec.  16,  which  was  read  to  the  Court  The  Roman  law  was  similar  to  art  1506 
of  our  Code.  If  the  article  of  our  Code  t>e  so  potent,  in  regarding  MeDonogh's 
directions  as  not  written,  because  they  are  contrary  to  law,  we  ask  why  did  not 
Modestinui  make  that  answer  when  questioned  as  to  the  effect  of  similar  in- 
structions forbidden  by  law  ?  Ho  did  not  regard  them  as  not  written,  but  en- 
forced them,  cf/preSy  which  cannot  be  done  under  our  law. 

I  have  thus,  at  considerable  length,  endeavored  to  express  my  views,  as  to 
the  proper  construction  of  McDonogJCs  will.  I  have  done  so  with  a  firm  con- 
viction that  nothing  further  was  necessary  to  enable  the  Court  to  decide  the 
cause,  at  once,  in  our  favor,  than  a  proper  understanding  of  the  will,  and  tiie 
application  to  it  of  the  article  1706  of  the  Civil  Code. 

To  show  how  the  questions  involved  in  this  case  strike  other  minds,  some- 
what acquainted  with  it,  I  will  here  insert  an  anonymous  and  rather  mysterious 
brief,  which  was  printed  and  circulated  by  some  person  unknown  to  the  coun- 
sel for  the  Stat«.s,  during  the  progress  of  the  trial  in  the  lower  Court,  It  con- 
tains some  striking  thoughts,  and  presents  some  features  of  the  ease  in  bold 
relief : 

"  McDonogh's  Will. — *  I  hope  I  don't  intrude ; '  but  I  would  like  to  say  a 
word  on  the  subject 

Old  McDonogh  has  not  bequeathed,  nor  did  he  ever  intend  to  bequeath  any- 
thing whatever ;  no,  not  the  first  demi-dime,  to  the  cities  of  New  Orleans  and 
Baltimore. 

We  need  not  bother  ourselves  about  substitutions,  jiS^m  commitMLy  institution 
of  heirs,  nullity  of  conditions,  modes,  &c.;  but  the  whole  solution  b  in  the  will 
itself,  fairly  interpreted. 

What  does  the  Will  say  ? 

*  If  I  die,  without  dying ;  if  I  can  give,  and  yet  keep ;  if  the  Legatees  can 
have,  and  yet  not  take ;  if  I  can  own,  after  I  am  dead ;  if  I  can  make  a  law, 
above  the  law ;  t/  I  can  prohibit  my  Legatees  from  doing  what  I  could  not 
bind  myself,  when  alive,  not  to  do ;  \fl  can  do  and  command  these  and  many 
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other  iUeg&l  and  impossible  things,  I  bequeath  my  estate  to  the  cities ;  but  if  ~^^  "^ 
they  and  I  cannot  do  this,  and  I  am  well  aware  that  we  cannot ;  thek,  I  be-  *'*^^*»     •» 
queath  the  whole  succession  purely  and  simply  to  the  States  of  Louisiana  and    Hmcmom  or 
Mtfyland.'  -— ^- 

Now  this  is  the  sum  and  substance  of  McDonogKt  will.  Turn  it  which  way 
yoa  pkase,  it  means  nothing  else.  Don't  imagine  that  I  dodge  Your  1506  art. 
of  the  Code.  It  does  not  fit  the  case.  Certainly,  if  I  bequeath  my  estate  to 
Sam^  a  he  can  touch  the  shy  with  hie  Jinger^  Sam  will,  b  v  your  law,  take  the 
estate ;  for  it  is  the  rule,  to  annul  impossible  conditions  rather  than  destroy  the 
WHl  itself;  but  when  I  go  farther^  and,  foreseeing  the  event,  say,  that  if  the 
ooDditaon  is  not  or  cannot  be  performed,  I  choose  another  person  to  be  my  ab- 
aolttte  heir.  What  then?  Ay,  what  then?  Hhere  is  the  rub.'  Does  not  a 
case  arise  to  apply  other  rules  than  those  of  art  1506? 

When  I  say,  ^1  give  my  estate  to  Sam  if  he  touches  the  sky  with  his  finger, 
but  if  he  cannot,  I  give  all  to  Tarn  without  condition ;  it  is  clear  that  I,  in  fact, 
give  to  Tom.  To  contend  that,  in  such  a  case,  Sam  should  take  absolutely  as 
if  the  impossible  condition  were  not  written,  is  evidently  to  defeat  the  expressed 
Will  of  the  testator ;  for,  he  has  declared,  that  if  his  estate  is  to  go  uncondi- 
tionally to  any  one,  it  shall  be  Tom^  and  not  aam.  This  intention  is  clearly 
ezprrased,  to  exclude  Sam  as  an  unconditional  heir,  and  to  prefer  Tom  as  such. 

Art  1506  fits  a  case  where  no  provision  is  made  by  the  testator,  himself,  for 
the  contingency.  Then,  the  law  steps  in,  and  as  no  other  alternative  is  pre- 
sented, and  in  order  to  come  as  near  as  possibler  to  the  testator's  desire,  gives 
the  estate  unconditionally  to  Sam :  always  on  the  principle  that  effect)  as  far 
as  the  law  permits,  should  be  given  to  the  Will. 

But  the  present  case  is  not  such  a  one ;  and  presents  a  conditional  altema- 
tire;,  which  offers  no  difficulty  of  solution  under  art  1506 ;  and,  under  author- 
ity, quoted  by  Merlin  in  his  Repertoire  de  Jurisprudence,  tit  Legs^  sec  8,  IT  8, 
art  5,  ToL  9,  p.  704,  5th  edition. 

All  the  authorities  by  the  cities,  relate  to  cases  where  impossible  conditions 
were  imposed  upon  the  legatees ;  and  where,  at  the  same  time,  no  provision 
was  made  for  a  substitute,  in  the  event  of  the  impossibility  being  recognised. 

Let  them  show,  if  they  can,  a  case  where  the  legatee,  under  an  impossible 
condition,  was  ever  preferred  to  the  substitute  instituted  without  charge,  con- 
dition or  mode. 

That's  the  point !     Hoping  '  I  don't  intrude,'  I  remain,  yours  truly, 

PAUL  PRY, 
Of  Counsel  for  the  State.'' 

During  the  course  of  my  oral  argument,  I  was  stopped  by  the  announcement 
from  the  Court,  with  the  apparent  concurrence  of  every  member  of  the  bench, 
that  there  was  no  doubt  the  bequest  to  the  cities  was  a  fdei  eommiseum ;  but 
that  the  question  was,  whether  the  bequest  was  saved  by  any  of  the  exceptions 
to ftdei  cammissa  that  were  reprobated  ?  Whether,  in  fact,  it  was  not  a  fdei 
etnMniesum  not  reprobated  ? 

The  general  rule  of  law  is,  that  all  ^fidei  cammissa  are  reprobated.  If  the 
bequest  of  McDonogh  to  the  cities  be  saved  by  any  exceptions  to  that  general 
mle,  it  was  certainly  incumbent  on  the  opposing  counsel  to  have  shown  it  Up 
to  the  time  the  above  suggestion  fell  from  the  Courts  there  never  had  been  an 
attempt  to  point  out  any  such  exception.  The  existence  of  certain  exceptions 
to  the  sweeping  language  of  the  art  1507,  C.  C,  was  well  known.  The  rule  for 
ascertaining  those  exceptions  had  long  been  settied.  Mere  naked  trusts  or 
fidei  eommissa^  uncoupled  with  any  interest  and  susceptible  of  immediate  exe- 
cution, were  not  embraced  in  the  prohibitions  of  that  article.  But  no  one  had 
ever  been  so  rash  as  to  contend  that  the  bequest  to  the  cities  fell  within  that 
class  of  exceptions.  It  is  believed  that  the  above  rule  covera  every  imaginable 
exception,  which  can  exist  to  the  prohibition  against  Jidei  commiesa  contained 
in  art  1507,  C.  C.  The  bequest  to  the  cities  is  not  saved  by  that  rule,  it  must 
therefore  be  classed  among  the  reprobated  fdei  commiesa^  and  declared  null. 

During  the  oral  argument,  owing,  I  now  believe,  to  a  misapprehension  of  a 
suggestion  from  the  bench,  for  the  first  time  the  counsel  for  the  cities  did  affect 
to  have  discovered  another  exception  to  the  Art  1507,  C.  C,  viz :  in  Art  1586. 
C.  C. 

This  article  is  found  in  that  part  of  our  Civil  Code  which  treats  of  the  man- 
ner in  which  donations  inter  woos  shall  be  accepted.  . 
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SvATE  OP  Art.  1682  directs  that  donations  to  married  women  are  to  be  accepted  by  the 

LooeiANA,  Ac,  authorization  of  their  husbands. 

ExncuTORs  or        Art  1533.    Donations  to  minors  must  be  accepted  by  their  tutors. 
McDoKooH.         Arts.  1534  and  1535.     Donations  to  persons  under  interdiction,  and  to  the 
deaf  and  dumb,  are  to  be  accepted  by  their  curators. 

Art  1536.  Donations  made  for  the  benefit  of  an  hospital,  of  the  poor  of  a 
community,  or  of  establishments  of  public  utility,  shall  be  accepted  by  the  ad- 
ministi*ators  of  such  communities  or  establishments. 

Whoever  before  imagined  that  these  articles  formed  exceptions  to  Art.  1507  ? 
If  any  one  of  them  be  an  exception,  they  must  aU  be.  If  the  administrators 
of  the  poor  of  a  community  can  accept  donations  involving  substitutions  and 
fidei  commismy  and  thereby  render  them  valid,  so  may  the  tutors  of  minora, 
and  the  curators  of  persons  interdicted. 

There  are  two  radical  errors  running  throughout  the  arguments  of  our  ad- 
versaries : 

1.  In  their  construction  of  the  will. 

2.  In  their  imagining  there  is  something  in  the  nature  of  municipal  corpor- 
ations which  enables  them  to  rise  superior  to  the  law,  and  permits  them  to  hold 
property  by  titles  which,  in  the  hands  of  individuals,  would  be  classed  as  sub- 
stitutions and  Jldei  rommissa.  There  is  no  foundation  for  any  such  distinction. 
If  any  difference  existed,  it  should  be  against  the  corporations,  rather  than  in 
their  favor.  The  first  struggle  against  the  perpetuation  of  estates  was  against 
corporations.  It  is  usual  in  this  country  to  insert,  in  all  special  acts  of  incor- 
poration, limitations  upon  their  right  to  hold  property,  and  upon  their  duration, 
imposed  for  the  avowed  purpose  of  guarding  agamst  the  danger  of  the  accumu- 
lation and  perpetuation  of  estates  in  their  hands. 

The  only  reason  thev  are  not  imposed  with  the  same  uniformity  in  the  charters 
of  municipal  corporations,  is,  that  from  the  nature  of  our  institutions,  such  cor- 
porations can  have  none  but  delegated  powers.  To  execute  the  limited  powers 
of  government  entrusted  to  them,  they  have  no  power  or  right  to  enter  the 
market  as  traders  in  property,  and  whenever  they  are  thus  allowed  to  deal  in 
property,  it  is  only  done  by  virtue  of  a  special  authority  conferred  by  law.  If 
they  possessed  such  a  power,  merely  as  corporations,  without  any  special  au- 
thority, why  is  it  that  we  find  so  much  legislation  in  our  statute  books,  confer- 
ring upon  the  city  of  New  Orleans  the  power  of  holding  and  disposing  of  pro- 
perty ?  The  statutes,  giving  the  power  to  the  old  corporation,  were  extremely 
guarded,  and  confined  it  within  very  narrow  limits.  The  act  of  1836,  dividing 
the  city,  greatly  extended  the  limits,  in  vesting  this  power  in  the  different 
municipalities ;  but  no  law  authorised  this  corporation  to  hold  property  by 
tenures  or  titles  reprobated  by  our  Code,  or  to  legalize  in  its  hands  substitutions 
and  jfidei  commissa. 

Messrs.  Coin-Delisle^  and  others,  (referred  to  by  Mr.  Graihle  at  p.  36,)  say : 
"  In  our  opinion,  the  word  Jidei  commissa  was  added  to  the  Art  896  of  the 
French  Code,  in  Art.  1507  of  the  Louisiana  Code,  on  account  of  the  English 
origin  of  the  other  States  of  the  Union,  and  in  order  to  prohibit  at  once  both 
the  substitutions  of  the  old  French  law,  and  the  trusts  of  the  English  law." 

The  Supreme  Court  of  the  United  States,  after  quoting  the  Art  1507,  de- 
cide, ^^  This  abolishes  express  trusts."    2  Howard,  650. 

If,  then,  the  bequest  of  McDon^gh  to  the  cities  creates  what,  in  the  common 
law,  would  be  styled  a  trust  estate,  it  is  forbidden  by  Art  1507,  and  must  be 
declared  null. 

Now,  no  one  can  read  the  subjoined  list  of  authorities  without  being  satisfied 
that  McDonogNs  bequest  to  the  cities  would,  in  a  common  law  State,  be  pro- 
nounced a  trust  estate. 

1  Jai-man  on  Wills,  p.  384,  et  seq ;  2  Story's  Eq.  p.  295,  8,  p.  452,  8 ;  the 
case  of  GirartVs  Will^  2  Howard,  181 ;  Inglis  v.  Sailor's  Snvg  Harbor^  8 
Peters,  119  ;  Baptist  Association  v.  Hart^  4  Wheaton,  27 ;  Wheeler  v.  Smithy 
9  Howard,  56. 

I  have  thus,  I  trust,  satisfactorily  shown — 

1st  From  a  proper  construction  of  the  will,  the  intention  of  the  testator 
was  that  his  property  should  go  to  the  States,  under  the  contingencies  which 
have  arisen. 

2d.  That  the  Court  having  pronounced  the  bequest  to  the  cities  a  fidei  eom- 
missumy  it  is  not  saved  by  any  of  the  exceptions  to  prohibited  fidei  communa. 
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McDonogVt  beqaest  to  the  cities  embraces  a  scheme,  which,  to  carry  out  his       ^tatb  or 
inteatioiis,  must  be  preserved  entire.     Any  departure  from  his  instructions,  '^«^'«a*^»  *«•» 
especially  the  alienation  of  the  property,  destroys  the  whole  scheme,  and,  in    Kx^crrims  or 
fiict,  destroys  the  will     It  is  conceded  that  those  instructions  cannot  be  com-     McDqhoch. 
plied  with  by  the  cities.     In  that  event  he  never  intended  the  cities  to  get  the 
property,  but  desired  it  to  go  to  the  States,  in  whose  discretion  he  placed  greater 
confidence.     To  defeat  his  intention.  In  this  respect,  would  be  to  defeat  or  de- 
stroy his  wilL 

To  give  the  property  to  the  cities  absolutely,  would  not  be  executing  McDo^ 
wogK9  will«  but  making  a  new  and  altogether  different  one. 

To  let  the  cities  take  the  property,  subject  to  the  prohibitions  against  aliena- 
tion, partition  and  compromise,  would  overthrow  our  express  laws  against  the 
perpetuation  of  estates,  and  the  whole  course  of  our  jurisprudence  upon  the 
subject  of  tieing  up  property  out  of  commerce. 

To  sustain  the  bequest,  and  execute  it,  as  the  will  directs,  would  be  engraft- 
ing upon  our  law  the  complex  machinery  and  doctrines  of  trust  estate,  at  com- 
mon law. 

Under  these  circumstances  we  cannot  see  how  the  Courts  can  hesitate  to  give 
a  judgment  in  our  favor,  which  seems  called  for  by  every  consideration  of  ex- 
pediency and  public  policy. 

[  The  Briefs  of  the  Counsel  in  this  case  would  make  a  volume.  The  Reporter, 
therefore,  did  not  feel  himself  at  liberty  to  publish  them.  The  preceding  ab- 
stract of  the  argument  of  the  counsel  for  the  States  of  Louisiana  and  Maryland, 
was  prepared  by  Mr,  King — as  was  also  the  abstract  of  the  supplementary  brief 
filed  bj  him.  Mr,  Hunt  had  prepared  an  abstract  of  the  argument  of  the  defen- 
dants— but  suggested  that  the  "  Opinion  "  prepared  by  Coin-DelUU^  and  other 
French  Jurists,  embraced  all  the  points  that  were  relied  on  by  himself  and  col- 
leagues — &nd  that  if  that  was  to  be  printed — as  he  thought  it  should  be — it 
would  be  quite  unnecessary  to  publish  what  he  had  written.  As  this  "Opinion'' 
has  been  alluded  to  in  high  terms  by  the  Court — as  it  has  been  very  generally 
commended  by  the  bar — and  as  it  presents  fully,  and  with  marked  ability,  the 
legal  podtions  taken  by  the  Counsel  for  the  defendants — ^the  Reporter  consid- 
ered that  he  would  bo  doing  a  service  to  the  Profession  by  giving  it  a  perma- 
nent form  in  the  Reports.] 

OPINION  ON  MR  McDONOGH'S  WILL. 

In  this  case  a  testator  leaves  all  his  worldly  estate  to  two  cities :  to  the  one, 
because  it  was  his  birth  place ;  to  the  other,  because  it  was  his  adopted  home. 
Ihe  property  of  the  donor  is  extensive.  The  States  of  Louisiana  and  Maryland 
have  discovered,  or,  at  least,  painfully  strive  to  discover,  fanciful  substitutions 
and  imaginary  fldei  commissay  supposed  to  be  lurking  in  these  donations ;  and, 
by  virtue  of  the  same  will,  which  they  declare  to  be  invalid  in  some  of  its  dis- 
positions, they  claim  for  themselves  the  property  which  the  testator  has  disposed 
of  in  &vor  of  the  two  cities. 

The  cities  of  New  Orleans  and  Baltimore  resist  a  pretension  which  would 
strip  them  of  the  endowments  vested  in  them  by  the  testator's  bounty.  The 
fiurts  are  as  follows : 

STATEMENT  OF  THE  FACTS  OF  THE  CASE. 

John  MeDonogh,  a  native  of  Baltimore,  an  inhabitant  of  McDonoghville,  State 
of  Louisiana,  made  his  olo^phic  will  at  McDonoghville  aforesaid,  on  the  29th 
of  December,  1888,  accordmg  to  the  forms  prescribed  by  the  local  law. 

No  question  is  raised  about  the  form  of  the  instrument ;  nor  could  it  be  other- 
wise. The  Civil  Code  of  Louisiana  gives  every  man  the  right  of  making  an 
olographic  wflL  Such  a  will,  in  Louisiana,  as  in  France,  is  one  written  by  the 
tesUtor  himself;  and,  in  order  to  be  valid,  it  must  be  entirely  written,  dated 
and  signed  by  the  testator's  own  hand.  (Art.  1581.)  This  kind  of  will  is  sub- 
ject to  no  other  form,  and  may  be  made  anywhere,  even  out  of  the  State. 
[Same  art]  These  are  the  same  rules  as  those  contained  in  arts.  970  and  999 
of  the  French  Civil  Code. 


216 


SUPREME  COURT  OP  LOUISIANA, 


Brxnrr 
LouiBiAHA)  4c 

Vm 

BxBcnroKS  or 
JidKumoa. 


John  MeDomgh  died  in  October,  1850,  His  wiU  was  proved  in  due  fonn 
of  law. 

This  will  has  been  printed  at  New  Orleans  at  full  length,  with  the  testator's 
instructions  appended,  under  the  title  of  **  The  last  will  and  testament  of  John 
McDonogh^  late  of  McDonoghville,  State  of  Louisiana ;  also  his  Memoranda  of 
instructions  to  his  executors,  &c."  We  do  not  mean  to  give  it  here  in  extenWj 
deeming  a  synopsis  of  it  quite  sufficient  for  our  purpose. 

The  testator,  after  having  called  on  the  holy  name  of  God,  commences  by 
declaring  that  he  was  never  married,  and  that  he  has  no  heirs  living,  either  in 
the  ascending  or  the  descending  line.  So  that,  according  to  the  laws  of  the 
State,  his  power  of  willing  away  his  property  was  unlimited.  [Civil  Code  of 
Louisiana,  1488.] 

He  orders  that,  immediately  after  his  death,  an  inventory  shall  be  made  of 
his  property,  by  a  notary  public,  assisted  by  two  or  more  persons,  whom  hia 
executors  shall  appoint ;  the  same  to  be  done  on  oath. 

First  comes  a  devise  to  the  children  of  his  sister  JanCj  the  widow  of  Mr. 
Hamet^  of  Baltimore,  of  land  which  he  purchased  on  the  29th  of  February, 
1819,  of  one  John  Paym^  in  Baltimore  county.  This  lot,  containing  ien  acres, 
more  or  less,  together  with  the  improvements,  goes  to  his  nephews  aforesaid,  a 
life  estate  in  the  same  being,  however,  reserved  to  their  mother. 

He  also  bequeaths  to  his  said  sister,  widow  Hornet^  six  thousand  dollars,  re* 
commending  to  her  so  to  place  the  capital  as  to  make  the  interest  support  her 
in  her  old  age. 

He  then  bequeaths  their  freedom  to  certain  slaves,  fixes  a  fifteen  years^  term 
of  service  to  l^  performed  by  certain  others  on  his  plantations,  and  orders  the 
remainder  of  his  black  people  to  be  sent  to  Liberia  by  the  American  Coloniza- 
tion Society. 

And  now,  in  language  expressive  of  piety  towards  God,  and  clmrity  towards 
mankind,  the  testator,  (after  having  made  these  deductions  for  his  sister,  Mn. 
Edmsty  for  the  children  of  his  sister,  and  for  the  freedom  of  a  certain  number 
of  slaves,)  goes  on  to  lay  down  what  may  be  called  emphatically  his  wilL 
[Printed  Will,  pp.  7  and  8,] 

He  gives,  wills  and  bequeaths  all  the  rest,  residue  and  remainder  of  his 
estate,  real  and  personal,  present  and  future,  as  well  that  which  is  now  his,  as 
that  which  may  be  acquired  by  him  hereafter,  at  any  time  previous  to  his  death, 
and  of  which  he  may  die  possessed,  of  whatsoever  nature  it  may  be,  and 
wheresoever  situate,  unto  the  Mayor,  Aldermen  and  Inhabitants  of  New-Or- 
leans, his  adopted  citv,  and  the  Mayor,  Aldermen  and  Inhabitants  of  Baltimore, 
his  native  city,  and  their  successors  forever,  in  equal  proportions  of  one-half  to 
each  of  the  said  cities  of  New  Orleans  and  Baltimore. 

He  wills,  at  the  same  time,  that  the  entire  mass  of  property  thus  bequeathed 
and  devised,  shall  remain  charged  with  several  annuities,  or  sums  of  money  to 
be  paid  by  the  devisees  of  his  general  estate,  out  of  the  rents  of  said  estate. 

He  adds,  Uiat  the  legacies  to  the  two  cities  are  for  certain  purposes  of  public 
utility,  and  especiMy  for  the  establishment  and  support  of  free  schools  in  said 
cities  and  their  respective  suburbs,  (including  the  town  of  McDonoeh,  as  a 
suburb  of  New  Orleans,)  wherein  the  poor — ^and  the  poor  only— of  boua  sexes, 
of  all  classes  and  castes  of  color,  shall  have  admittance,  free  of  expense^  for 
tlie  purpose  of  being  instructed  in  the  knowledge  of  the  Lord,  and  in  reading, 
writing,  arithmetic,  nistory,  geography  and  singing,  &c.,  &c. 

This  is  the  principal  object  of  the  testator's  bounty,  as  appears  by  the  words 
which  usher  in  the  general  devise :  **  And  for  the  more  general  diffhsion  of 
knowledge,  and  consequent  well-being  of  mankind,  convinced  as  I  am,  that  I 
'  can  make  no  disposition  of  those  worldly  goods  which  the  Most  High  has  been 
pleased  so  bountifully  to  place  under  my  stewardship,  that  will  be  so  pleaaing 
to  him,  as  that  by  which  the  poor  will  be  instructed  in  wisdom,  and  led  into  the 
path  of  virtue  and  happiness,  I  give,  &c." 

For  the  execution  of  nis  will,  and  with  the  unequivocal  intent  of  increaang 
his  real  estate,  after  his  death,  the  testator  [p.  88]  appoints  executors,  to  whom 
he  gives  the  seizin  of  all  his  personal  estate,  corporeal  and  incorporeal  [p.  82], 
and  clothes  them  with  the  most  extensive  powers,  without  the  interference  of 
judicial  or  extra-judicial  authority,  [p.  38.] 

As  relates  to  his  real  estate  [p.  8],  such  as  it  will  be  found  to  be  at  his  death, 
which  estate  he  has  just  devised  to  the  cities  of  New  Orleans  and  Baltimore,  he 
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ezpreflsly  forbids  the  Major,  Aldermen  and  InhabiUnts  of  each  of  the  cities,       ^ati  or 

and  their  successors,  ever  to  alienate  or  sell  any  part  thereof;  but  the  cities  ^^^^^^^y^-t 

shaQ  let  the  lots  improyed  with  houses,  to  good  tenants,  by  the  month  or  year ;    ExMim»8or 

they  shall  let  the  unimproved  lots  in  New  Orleans,  its  suburbs,  town  of  Mc-     McDomooh. 

Donogh,  or  elsewhere,  for  a  term  not  to  exceed  twenty-ftve  years  at  any  one 

time,  the  rent  payable  monthly  or  quarterly,  and  to  revert  back,  at  the  end  of 

said  time,  with  all  the  improvements  thereon,  free  of  cost,  to  the  lessors ;  and, 

as  to  the  lands,  wherever  situate  in  the  different  parishes  of  the  State,  the  cities 

shall  lease  thenoi  in  small  tracts,  for  a  term  not  to  exceed  one  to  ten  years,  re- 

vertible  back  with  their  improvements,  to  be  re-leased  for  a  shorter  time,  and 

at  higher  rate& 

As  concerns  his  personal  estate,  (which,  as  we  have  seen  in  the  general  be- 
qaest  above,  also  belongs  to  the  cities  of  New  Orleans  and  Baltimore,)  the  tes- 
tator [p.  9]  infitructs  his  testamentary  executors  to  invest  his  personal  estate  of 
all  kinds,  as  well  as  the  amount  of  all  debts  owin^  to  him,  as  fast  as  they  are 
received,  together  with  the  interest  and  increase,  tn  real  estate  of  a  particular 
description,  to  wit :  lots  of  ground,  improved  and  unimproved,  lying  in  the  city 
or  suburbs  of  New  Orleans,  and  to  hand  over  said  real  estate,  with  the  title 
deeds,  to  the  commissioners  and  agents  of  his  general  estate,  so  that,  by  said 
means,  the  whole  of  his  estate,  real  and  personal,  shall  become  a  permanent 
fund  on  interest,  as  it  were,  (viz :  a  fund  in  real  estate  affording  rents ; )  no 
part  of  which  fund  shall  ever  be  touched,  divided,  sold  or  alienated,  but  shall 
forever  remain  together  as  one  estate,  termed  in  his  will  *'  The  General  Estate,'* 
and  be  -managcnl  as  hereinafter  directed,  [p.  9.]  The  net  amount  of  the  reve- 
nues collected  annually  shall  be  divided  equally,  half  and  half,  between  the  two 
cities  of  New  Orleans  and  Baltimore,  by  the  Commissioners  and  Agents  of  the 
General  Estate,  after  paying  the  several  annuities  and  sums  of  mone^  herein- 
after provided  for,  and  applied  forever  to  the  purposes  for  which  it  is  intended. 

The  testator,  dividing  into  eight  equal  portions  the  revenues  of  his  estate, 
thus  made  up  of  the  immovables  left  at  his  decease,  and  of  those  which  shall 
be  icquired  by  his  executors,  with  the  aid  of  his  personalty  and  the  interest 
accruing  on  his  credits,  gives  and  bequeaths  the  first  eighth  part  of  the  net 
yeariy  revenue  of  the  whole,  during  fivty  years,  to  the  American  Colonization 
Qodety  for  colonizing  the  free  peoplcf  of  color  of  the  United  States ;  but  the 
society  shall  not  receive  or  demand,  m  any  one  year,  a  larger  sum  than  twenty- 
ihre  thousand  dollars,  [p.  10.1 

He  gives  and  bequeaths  the  second  eighth  part  of  the  net  yearly  revenue 
of  the  whole,  to  the  Mayor,  Aldermen  and  inhabitants  of  the  city  of  New  Or- 
leans, nntll  said  eighth  part  of  the  net  yearly  revenue  of  rents  shall  amount  to 
the  fall  and  entire  sum  of  six  hundred  thousand  dollars ;  and  that  for  the  ex- 
press and  sole  purpose  of  establishing  an  Asylum  for  the  poor  of  both  sexes, 
and  of  all  ^es  and  castes  of  color,  [d.  10.] 

He  gives  and  bequeaths  [p.  13]  the  third  eighth  part  of  the  net  yearly 
revenue  of  the  whole  to  the  Society  for  the  relief  of  destitute  Orphan  Boys  of 
New  Orleans,  for  the  express  and  sole  purpose  of  its  being  invested  in  real 
estate,  until  the  annuity  shall  amount  to  the  full  sum  of  $400,000,  exclusive  of 
the  interest  'which  may  have  accrued  on  it 

He  gives  ^  and  bequeaths  [p.  14]  the  fourth  eighth  part  of  the  net  yearly 
revenue  of  the  entire  estate  to  the  Mayor,  Aldermen  and  Inhabitants  of  the 
dty  of  Baltimore,  for  the  express  and  sole  purpose  of  establishing  a  School 
Farm  on  an  extensive  scale  for  the  destitute  male  children  of  Baltimore,  of 
every  town  and  village  of  Mairland,  and  of  the  great  maritime  cities  of  the 
United  States,  until  the  said  eighth  part  shall  amount  to  the  sum  of  $3,000,000. 

There  now  remains  the  revenue  of  one-half,  or  four-eighths  of  the  revenue  of 
what  the  testator  styles  his  General  Estate.  The  two  cities  of  New  Orleans 
and  Baltimore  being  the  principal  legatees,  it  is  obvious  that  they  are  entitled 
to  the  four-eighths  not  bequeathed  by  a  particular  title :  consequently,  it  is  laid 
down  [p.  16,  fl^  bottom,]  that,  until  such  time  as  these  four  annuities  bequeathed 
mider  a  particular  title  shall  have  been  paid  off  and  expire,  the  cities  of  New 
Orieans  and  Baltimore  sh&U  receive,  for  the  establishment  and  support  of  said 
free  schools,  one-half  only  of  the  net  yearly  revenue  of  rents  of  the  General 
Estate,  and  no  more. 

Moreover,  the  total  amount  to  be  received  by  each  of  the  legatees  of  one- 
ei^th  of  the  retenue,  until  thd  respective  sums  of  $26,000,  $600,000,  $406,000, 
96 
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or  $3,000,000)  are  realized,  shows  that  one  of  the  annuities  is  to  detenniDe  be- 
fore the  others  are  paid  off.  The  testator,  therefore,  orders  that,  as  soon  as  any 
one  of  the  annuities  shall  be  filled  and  paid  off,  the  proportions  of  the  net  year- 
ly revenue  of  rents  of  the  (General  Estate,  which  were  payable  under  the  ex- 
tinct annuity,  shall  go  and  be  payable  to  the  annuity  bequeathed  to  the  city  of 
Baltimore  for  the  establishment  of  a  School  Farm ;  so  that  the  $3,000,000  may 
be  made  up  in  as  short  a  space  of  time  as  possible.  It  will  not  be  till  the  full 
and  entire  discharge  of  the  annuities  that  the  two  cities  will  divide  between 
them  the  net  yearly  revenue  of  rents  of  the  General  Estate,  [pp.  15,  16.] 

We  will  now  turn  our  attention  to  the  means  and  devices  adopted  by  the  tes- 
tator to  improve  the  condition  of  his  particular  legatees. 

He  forbids  [p.  8]  the  alienation  of  the  real  estate  which  he  leaves,  at  his 
death,  to  the  two  cities,  and  points  out  how  the  houses  shall* be  let  for  short 
terms,  the  unimproved  lots  let  for  25  years  at  most,  so  as  to  be  revertible,  togeth- 
er with  all  improvements,  to  the  mass  of  his  estate ;  and  the  lands  leased  out  so 
as  to  bring  in  returns  more  and  more  ample. 

He  also  orders  [p.  9]  his  testamentary  executors  to  invest  his  personalty  in 
houses  and  building  lots  in  New  Orleans  and  its  suburbs. 

He  has  not  ordered  any  thing  of  the  kind  for  the  $25,000  of  the  Colonization 
Society  [first  eighth j  p.  10,].  The  sum  is  a  small  one,  and  can  be  paid  off  in  a 
short  time. 

But,  as  respects  the  Society  for  the  relief  of  destitute  Orphans,  [third  eighth, 
p.  13,]  he  gives  this  third-eighth  part  of  the  revenues  to  be  first  deposited  in 
one  or  more  of  the  Banks  in  New  Orleans,  which  allow  interest  on  deposits ; 
and  then,  always  with  the  approhation  of  the  Mayor^  Aldermen  and  Inhabi- 
tants of  New  Orleans,  who  shall  become  parties  to  the  deeds,  the  said  Society 
shall  invest  the  money,  as  good  purchases  offer,  in  houses  and  lots  lying  in  New 
Orleans  and  its  suburbs,  so  that  such  real  estate,  once  acquired,  shall  be  inalien- 
able, and  shall  forever  be  retained  and  held  by  it,  and  remain  its  property,  in 
order  that  the  revenue  of  said  real  estate  may  be  suflScicnt  for  the  support  of 
the  institution. 

With  respect  to  the  particular  legacy  bequeathed  to  the  city  of  New  Orleans 
for  the  purpose  of  establishing  an  Asylum  for  the  Poor,  [second  eighth,  p.  11,] 
he  orders  that,  annually  or  semi-annually,  the  amount  of  the  fractions  of  eighths 
be  invested,  as  the  Commissioners  receive  it,  in  bank  stocks,  or  other  good  se- 
curities on  landed  estate,  on  interest,  so  that  the  capital  of  $3,000,000  may  bo 
thereby  augmented  up  to  the  time  when  the  last  of  the  annuity  shall  be  received 
from  the  General  Estate  ;  that,  after  this  period,  (or  even  earlier,  if  a  favorable 
opportunity  occur,)  one  third  of  the  whole  (not  more)  be  invested  in  the  pur- 
chase of  landed  estate,  in  the  erection  of  buildings  and  the  furnishing  of  neces- 
sary articles ;  and  the  remainder,  or  two  thirds  at  least,  invested  m  the  pur- 
chase of  such  houses  and  building  lots  in  New  Orleans  and  its  suburbs,  as  will 
probably  greatly  augment  in  value ;  which  real  estate,  when  purchased,  shall 
never  be  alienated,  but  a  permanent  revenue  derived  therefrom  for  the  support 
of  the  institution. 

Again,  as  regards  the  particular  legacy  bequeathed  to  the  city  of  Baltimore 
for  a  School  Farm  [fourth  eighth,  p.  14  and  following,]  which  legacy  is  to  reach 
the  amount  of  three  millions  of  dollars,  to  be  taken  out  of  the  eighth  charged 
therewith,  and  out  of  the  other  three  eighths,  as  soon  as  the  other  three  lega- 
cies are  finally  ))aid  off,  the  fund  must  be  increased  as  it  is  received,  by  invest- 
ing the  moneys  in  bank  stocks,  or  other  good  securities  on  landed  estate,  on  in- 
terest ;  and  this  capital,  with  its  increase,  shall  be  invested,  for  one  sixth  part 
at  the  utmost,  in  the  purchase  of  such  land,  animals  and  agricultural  imple- 
ments as  the  institution  shall  need ;  and  the  other  five  sixtl^  invested  in  the 
purchase  of  houses  and  building  lots  situated  in  the  city,  suburbs  and  vicinage 
of  Baltimore,  or  of  tracts  of  laud  in  its  immediate  neighborhood,  viz :  such  lots 
or  lands  (to  be  all  purchased  under  fee  simple  titles)  as  will  probably  greatly 
augment  in  value.  And,  in  this  instance  too,  the  real  estate,  when  purchaseJ, 
is  never  to  be  sold  or  alienated,  but  is  te  remain  forever  the  property  of  the  in- 
stitution, to  the  end  that  a  permanent  revenue  may  be  derived  therefrom. 

We  will  now  examine  the  measures  taken  by  the  testator  to  prevent  the  cities 
from  giving  the  moneys  a  different  destination  from  that  prescribed  by  the 
testator. 
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Not  content  with  appointing  tcKtamentary  executors,  McDonogh^  wishing  to  jJJj^"  **V 
debar  the  citj  corporations  from  the  handling  of  moneys,  has  ordered  that  *^'     '* 

there  be  Commissioners  of  his  Estate,  having  a  principal  and  central  office  in  Bxxcinonov 
the  city  of  New  Orleans,  where  all  the  muniments  and  papers  relating  to  his  MoDobogb. 
tSSamvoMj  be  kept,  as  well  for  the  Asylum  for  the  Poor,  [p.  1 1]  for  the  invest- 
XDODt  of  the  moneys  due  to  the  Orphan  Relief  Society  [p.  14],  for  the  School 
Farm  of  Baltimore  [p.  17],  as  for  the  management  of  the  General  Estate  or 
fund  for  the  education  of  the  poor  [p.  21].  These  Commissioners  are  to  have 
the  sole  management  of  the  General  Estate,  the  leasing  and  renting  of  its  lands 
and  bouses,  the  cultivating  of  its  estates,  the  collecting  of  its  rents,  the  paying 
of  the  annuities  bequeath^  as  above,  and  are  to  do  all  acts  necessary  to  its  fUll 
^and  perfect  management  [p.  22.] 

These  Commissioners  cannot  be  members  of  the  City  Councils ;  but  they 
shall  be  appointed  by  the  City  Councils  of  New  Orleans,  as  regards  the  Asylum 
fiir  the  Poor  [p.  11];  by  the  Mayor  and  City  Councils,  as  respects  the  School 
Farm  at  Baltimore,  with  the  style  of  Directors ;  [p.  17]  by  the  respective  City 
Councils  of  New  Orleans  and  Baltimore,  as  to  the  management  of  ^e  fund  for 
the  education  of  the  Poor. 

New  appointments  shall  be  made  annually,  on  a  day  fixed  by  the  will.  (pp. 
11,  17,  21.) 

The  City  Councils  shall  have  a  supervision  over  their  operations ;  and  to 
them  the  Commissioners  are  liable  for  the  performance  of  all  their  duties,  and 
must  annually  render  an  account  of  their  administration,  (pp.  11,  17,  23,  24.) 

Besides  these  Commissioners,  each  city  shall  have  agents  on  the  spot  to  re- 
present its  Commissioners ;  and  these  agents  shall  also  be  appointed  by  the 
Jfayora  and  City  Councils,  (pp.  21,  22.) 

And,  after  the  payment  of  the  annuities,  the  respective  Commissioners  or  the 
agents  representing  them  shall  receive  one  moiety  of  the  net  revenue  of  the 
year,  to  be  disposed  of  conformably  to  the  will.  (p.  28.) 

As  for  the  purchases  to  be  made,  before  the  full  payment  of  the  annuities, 
by  the  Commissioners  of  the  Asylum  for  the  Poor,  they  must  be  approved  by 
the  Mayor  and  City  Councils  of  New  Orleans,  (p.  13.)  The  same  rule  is  laid 
down  for  the  purchases  to  be  made  by  the  Directors  of  the  School  Farm.  They 
most  be  approved  by  the  Mayor  and  City  Council  of  Baltimore,  (p.  19.) 

The  testator  recommends  (p.  18)  to  the  Commissioners  of  the  Asylum  for  the 
Poor,  to  apply  to  the  Legislature  of  the  State  of  Louisiana  for  an  act  of  incor- 
poration, subject,  always,  however,  to  the  conditions  provided  for  in  the  will. 
He  has  also  recommended  (p.  19)  in  the  same  language  and  under  the  same 
conditions,  to  the  Directors  of  the  Farm  School,  to  apply  for  the  same  purpose 
to  the  Legislature  of  the  State  of  Maryland.  He  recurs  to  the  same  idea  in  p. 
27,  using  the  same  phraseology ;  and  with  the  intent,  no  doubt,  that  his  Gen- 
eral Estate  should  become  a  juridical  person,  he  also  recommends  to  the  Com- 
missioners to  sue  out  an  act  of  incorporation  for  said  Geiieral  Estate^  always 
subject  to  the  conditions  laid  down  in  the  will. 

We  omit  a  variety  of  minute  regulations  concerning  the  publication  of  the 
annual  accounts,  the  building  and  locality  of  school-houses  and  residences  for 
teachers,  the  school  organization,  the  immense  lands  for  the  Poor  Asylum,  to- 
gether with  the  high-tiown  disquisitions  in  which  the  testator  indulges.  All 
5iis  matter  appears  to  be  foreign  to  the  controversy.  The  whole  may  be  re- 
duced to  these  few  words :  **  The  Cities  are  the  devisees  ;  hut  the  administra- 
tion of  the  property  devised  shall  he  carried  on  for  erer  hy  Commissioners  ap- 
pointed by  the  Cities,  and  accountable  to  them;  and  it  shall  he  the  duty  of  said 
Commissioners  to  hand  over  the  moneys  to  the  new  public  institutions  which  the 
testator  orders  to^be  created.'''* 

The  testator  goes  on  to  say :  "  No  compromise  shall  ever  take  place  between 
the  Mayor,  Aldermen  and  Inhabitants  of  Baltimore,  and  those  of  New  Orleans, 
or  their  successors,  in  relation  to  their  respective  rights  to  my  General  EJstate." 

'*  Neither  party  shall  receive  from  the  other,  by  agreement,  a  certain  sum  of 
money  annually,  or  otherwise,  for  its  respective  proportions.  Neither  party 
shall  sell  its  respective  rights  under  this  will,  to  the  General  Estate,  to  the  other 
or  to  others ;  but  said  General  Estate  shall  for  ever  remain,  and  be  managed, 
as  I  have  pointed  out,  ordered  and  directed. 

*'  And,  should  the  Mayor  and  Aldermen  of  New  Orleans,  and  the  Mayor  and 
Aldermen  of  Baltimore,  combine  together,  and  knowingly  and  willfully  violate 
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any  of  the  conditions  hereinbefore  and  hereinafter  directed,  for  the  manage- 
ment of  the  General  Estate,  and  the  application  of  the  revenue  arising  there- 
from, then  I  give  and  bequeath  the  rest,  residue,  remainder  and  accumulationa 
of  my  said  General  Estate,  (subject  always,  however,  to  the  payment  of  the 
aforementioned  annuities,)  to  the  States  of  Louisiana  and  Maryland,  in  equal 
proportions,  to  each  of  said  States,  of  half  and  half,  for  the  purpose  of  educa- 
ting the  poor  of  said  States,  under  such  a  general  system  of  education  as  their 
respective  Legislatures  shall  establish  by  law — (always  understood  and  provid- 
ed, however,  that  the  real  estate  thus  destined  by  me  for  said  purpose  of  edu- 
cation, shall  never  be  sold,  or  alienated,  but  shall  be  kept  and  managed  as  they, 
the  said  Legislatures  of  said  States,  shall  establish  by  law,  as  a  fund  yielding 
rents  for  ever ;  the  rents  only  of  which  General  Estate  shall  be  taken  and  ex-  « 
pended  for  said  purpose  of  educating  the  poor  of  said  respective  States,  and  for 
no  other.)  And  it  is  furthermore  my  wisn  and  desire,  and  I  hereby  will,  th&t 
in  case  there  should  be  a  lapse  of  botii  the  legacies  to  the  cities  of  New  Orleans 
and  Baltimore,  or  either  of  them,  wholly  or  in  part,  by  refusal  to  accept,  or  any 
other  cause  or  means  whatsoever,  then,  both  or  either  of  said  legacies,  wholly 
or  partially  lapsed,  shall  enure,  as  far  as  it  relates  to  New  Orleans,  to  the  State 
of  Louisiana,  and,  as  far  as  it  relates  to  Baltimore,  to  the  State  of  Maryland, 
that  the  Legislatures  of  those  States,  respectively,  may  carry  my  intentions,  as 
set  forth  in  this  my  will,  as  far  and  in  the  manner  which  will  appear  to  them 
most  proper." 

The  above  is  a  faithful  analysis  and  summary  of  the  will. 

After  the  death  of  the  testator,  MeDonogh^  the  States  of  Louisiana  and 
Maryland  instituted  a  suit  in  one  of  the  State  Courts  of  Louisiana  against  the 
cities  of  New  Orleans  and  Baltimore,  with  a  view  to  avoid  the  legacies  be- 
queathed to  said  cities. 

The  collateral  heirs  have  also  impeached  the  will.  They  might  have  inter- 
vened in  the  suit  brought  by  the  States ;  but  they  preferred  seeking  their 
remedy  in  the  Circuit  Court  of  the  United  States. 

To  dwell  on  this  suit  would  be  unnecessary.  The  will  is  valid  in  its  exter- 
nal form.  It  was  made  in  the  olographic  form,  agreeably  to  art  1581  of  the 
Louisiana  Code,  which  is  but  a  paraphrase  of  art  970  of  the  French  Code, 
coupled  with  art  999  of  the  same.  In  both  countries,  when  the  olographic 
will  is  entirely  written,  dated  and  signed  by  the  testator^s  hand,  it  is  subject  to 
no  other  form,  even  if  made  out  of  the  State.  It  cannot,  therefore,  be  on  the 
external  form  that  the  collateral  heirs  rest  their  grounds  of  avoidance.  Neither 
can  they  rest  them  on  the  rights  of  relationship.  Wherever  the  testamentary 
power  has  been  established,  a  will  or  testament  is  an  exertion  of  human  liberty 
and  of  human  volition  over  property.  The  law  guarantees  that  this  last  re- 
quest shall  take  effect  The  law-appointed  descent  or  distribution  of  property 
is  ousted  by  the  testator^s  will,  unless  there  bo  exceptions  laid  down  in  the  law 
itself.  Now,  the  laws  of  Louisiana  make  no  exception  but  for  the  case  of  the 
existence  of  children  and  descendants,  or  that  of  the  survivorship  of  the  de- 
ceased's father  and  mother  (Louisiana  Code,  1480,  1481);  and  art.  1483  speaks 
unequivocally  :  ^*  When  there  are  no  legitimate  descendants,  and  in  case  of 
the  previous  decease  of  the  father  and  mother,  donations  inter  vivos  or  mortit 
cauid  may  be  made  to  the  whole  amount  of  the  property  of  the  disposer.^' 

There  is  but  one  exception  to  this  art  1483,  which  ends  with  these  words, 
"saving  the  reservation  made  hereafter."  This  reservation  is  spoken  of  in  art 
1484 :  "  The  donation  inter  vivos  shall  in  no  case  divest  the  doner  of  all  his 
prope]*ty ;  he  must  reserve  to  himself  enough  for  subsistence ;  if  he  does  not 
do  it,  the  donation  is  null  for  the  whole.*'  But  this  enactment  has  nothing  to 
do  with  wOls.  From  the  very  fact  that  art  1483  allows  a  man  to  give  away  all 
his  property  inter  vivos  or  inortis  eausd^  when  he  has  neither  ascendants  nor 
descendants,  from  the  fact  that  this  article  speaks  of  a  reservation ;  and  this 
reservation,  in  the  following  article,  is  made  only  for  the  case  of  a  donation 
inter  vivos^  the  necessary  consequence  is  that  the  same  Code  makes  no  reserva- 
tion, imposes  no  limits  on  donations  inortis  eausd,  nor  on  testamentary  disposi- 
tions by  which  such  donations  are  effected.     Q^ii  dicit  de  un4}^  iiegat  de  altera. 

And  art  1564  says  explicitly  what  the  combined  articles  1488  and  1484  say 
implicitly :  "By  will,  the  testator  disposes  of  his  property,  either  universally 
or  under  a  universal  title,  or  under  a  particular  title." 
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The  mureRsal  legacy  carries  seizin  with  it,  so  that,  in  respect  of  property  j^J^^'"  ^. 
pren  in  entirety,  either  universally  or  under  a  universal  title,  there  is  no  room  ^***      ' 

for  a  succession  ab  intestate.  This  is  an  unavoidable  deduction  from  the  title  ixKVToits  or 
<y  SueeemianSy  in  the  same  Code,  especially  from  art  871,  which  distinguishes  McDobooh. 
three  sorts  of  suceessions,  the  testamentary,  the  legal,  and  the  irregular,  and 
piaoea  the  testamentary  succession  foremost,  as  having  precedence  over  the 
sooceflBon  db  intestata.  The  will  of  man  ousts  the  law.  IHeat  testator  et  erit 
faEL  This  also  results  from  articles  875  and  880,  and  still  more  strongly  from 
article  934 :  *'  There  are  three  kinds  of  heire^  which  correspond  with  the  three 
spedea  of  successions  described  in  the  preceding  articles,  to  wit : 

Testamentary  or  instituted  heirs ; 

Legal  hMTB,  or  heirs  of  the  blood ; 

And  irregular  heirs.  (876.) 

The  person  who  has  become  the  universal  successor  of  the  deceased,  who  is 
poowosod  of  all  his  property  and  rights,  and  who  is  subject  to  the  charges  for 
which  the  estate  is  responsible,  is  called  the  heir,  whether  he  be  such  by  law, 
by  the  instttution  of  a  testament,  or  otherwise.  (880.) 

A  succesfflon  is  acquired  by  the  lawful  heir,  who  is  called  by  law  to  the  in- 
heritance, immediately  after  the  death  of  the  deceased  person  to  whom  he  suc- 
ceed&  This  rule  refers  as  well  to  testamentary  heirs  as  to  instituted  heirs,  and 
unitersal  legatees,  but  not  to  particular  legatees.  (i^34.) 

We  ask  by  what  right  collaterals  could  lay  claim  to  the  property  of  a  relative 
who  has  made  his  will  according  to  the  laws  of  the  country  where  he  had  his 
domicil,  and  where  he  was  at  the  time  of  making  his  will  How  could  they 
support  such  a  claim  in  the  fiicc  of  a  law  which,  similar  in  this  respect  to  the 
French  law,  (article  913  and  following,)  establishes  no  reservation  or  legitime 
in  isTor  of  collaterals  of  any  degree,  not  even  of  brother  and  sister?  In  the 
Roman  law,  there  was  no  legitime  but  for  descendants  and  ascendants.  In  a 
single  case,  the  brothers  of  the  whole  blood,  or  those  of  the  half  blood  on  the 
&ther*s  side,  could,  we  will  not  say,  claim  a  legitime,  but  punish  the  disgrace 
put  upon  the  family  by  the  deceased,  when  the  latter,  by  his  will,  had  instituted 
hevs  of  bad  character  and  blemished  reputation :  **  Consanguinei  fratres  con- 
tra testamentum  frvtris  sui  vel  sororis  de  inofficioso  qua^stionem  movere  possunt, 
si  script!  heredes  infamia;  vcl  turpitudinis,  vel  levis  not«e  macula  aspergantur. 
(Cod.  Justin,  lib.  3,  tit  28,  L  27.)  Assuredly,  such  a  law  was  never  applied  to 
a  case  where  the  testator  gave  his  property  to  renowned  communities,  and  for 
the  benefit  of  his  fellow  citizens.  The  French  law,  which  has  given  to  the  Ic- 
^time  pretty  nearly  the  extent  which  it  had  in  the  pays  de  droit  eerit,  has  not 
even  let  in  the  case  provided  for  in  Justinian^s  Code :  in  article  732  of  the 
French  Code,  as  at  a  later  period  in  article  881  of  the  Louisiana  Code,  the  rule 
fiotema  patemis,  &c.y  was  abolished  by  the  declaration  that,  **The  law  does 
not  take  into  consideration  the  origin  nor  the  nature  of  tlie  property,  in  order 
to  regulate  the  succession ;  **  and  after  searching  discussions,  the  French  law- 
giver rejected  every  reservation  or  legitime  in  favor  of  collaterals,  even  of  bro- 
thers and  sisters,  induced  thereto  by  the  forcible  remarks  of  the  House  of  Tri- 
bunes (Fenet's  Recueil,  vol.  12,  pp.  444,  445):  "But  if  there  are  none  but 
collaterals,  even  brothers  or  sisters,  or  their  descendants,  there  can  be  no  suffi- 
cient motives  for  hamperinj^  the  power  of  disposal.  It  is  in  the  nature  of  man 
to  look  upon  this  privilege  as  one  of  the  most  precious  boons.  It  is  also  the 
generating  principle  of  a  feeling  of  dignity ;  and  it  may  well  be  reckoned  among 
the  means  of  arousing  emulation  and  industry.  Men  cling  with  most  pertina- 
city to  what  may  afford  most  enjoyment ;  and  it  is  undoubtedly  an  enjoyment 
securely  to  indulge  the  thought  that  we  shall  be  able  to  reward  good  offices,  or 
to  help  a  fnend.  Nor  will  family  ties  thereby  be  loosened.  On  the  contrary, 
perhaps  it  will  be  a  means  of  drawing  them  tighter.  A  childless  man  will  be 
better  protected  against  the  unkindness  or  ill  treatment  of  his  collaterals,  when 
they  shall  know  that  he  has  it  in  his  power  to  punish  them.** 

It  is  perfectly  plain  that  all  this  is  applicable  here,  the  laws  of  Louisiana  be- 
ing framed  in  the  same  spirit  as  the  French  laws ;  that  the  suit  instituted  by 
the  collaterals  can  be  supported  by  no  arguments  appropriate  to  their  cause ; 
and  that  the  suit  brought  by  the  two  States  against  the  two  cities,  claims  alone 
our  attention. 

To  this  latter  suit  we  will,  therefore,  return. 
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The  points  insisted  on  by  the  States  against  the  cities  of  New  Orieans  and 
Baltimore,  were  the  following : 

1.  That  it  was  the  purpose  and  intention  of  the  testator,  as  shown  by  the 
will,  and  carried  out  by  the  legacies,  to  convei-t  all  his  personal  estate  into  real 
estate,  and  render  the  real  estate  so  purchased,  as  well  as  the  vast  quantity  of 
real  estate  of  which  ho  died  possessed,  forever  inalienable ;  to  create  a  capital 
of  real  estate  perpetually  increasing,  which  would  ultimately  embrace  all  the 
landed  property  in  the  country ;  to  establish  a  fund  so  large  as  to  be  ruinous  to 
commerce,  and  dangerous  to  the  peace  and  prosperity  of  the  State.  All  w^hich 
purposes  are  illegal,  contrary  to  public  policy,  and  render  the  said  legacies  yoid. 

2.  That  it  was  the  intention  of  the  testator,  in  making  those  legacies,  to 
convey  his 'property  to  be  held  by  a  title  unknown  to  the  law.  As  the  law  re- 
quires an  owner  for  every  species  of  property,  and  as  the  title  created  by  the 
legacies  is  not  recognized  by  the  law,  they  are  nulL 

8.  That  the  said  legacies  are  substitutions  and  Jidei  ecmvnuw^  which  are 
expressly  forbidden  by  law. 

4.  That  the  said  legacies  are  made  upon  impossible  conditions ;  are  con- 
trary to  public  policy,  and  are  made  to  persons  and  corporations  having  no  ca- 
pacity to  receive.     They  are,  therefore,  null 

5.  That,  as  the  said  legacies  are  void,  all  the  annuities  and  other  legacies 
dependent  on  them  must,  necessarily,  fall  with  them ;  but  if  not,  then  all  the 
annuities  and  all  the  legacies  which  were  to  be  paid  out  of  the  said  legacies  to 
the  said  cities,  are  subject  to  the  same  objections,  and  are  null  and  voi<^  for  the 
same  reasons  which  have  been  hereinbefore  urged  against  the  validity  of  the 
legacies  to  the  said  cities. 

The  will  was  not  to  be  overthrown  by  such  arguments.  It  was  sustained ; 
but  the  States  took  an  appeal,  and  the  two  cities  rest  their  defence  on  the  fol- 
lowing grounds : 

1.  That  the  cities  of  New  Orleans  and  Baltimore  are,  by  the  will,  instituted 
legatees  under  a  universal  title ; 

2.  That,  by  virtue  of  this  institution,  they  are  clothed  with  a  full  right  of 
ownership  over  the  property  of  the  succession ; 

3.  That  the  absolute  right  of  ownership  in  their  favor  results  manifestly 
from  the  express  terms  of  the  will,  "  I  give,  will  and  bequeath,  &c.,"  repeated 
in  various  passages  of  the  instrument ;  and  it  results  also  from  the  prohibition 
to  alienate  the  immovables ;  since  such  a  prohibition  could  only  be  addressed 
to  the  true  owner,  and  likewise  from  the  cities  being  forbidden  to  compromise 
in  relation  to  the  succession,  and  to  attempt  a  partition  of  the  property  belong- 
ing to  it,  &c. 

4.  That  the  cities  have  the  capacity  to  take. 

5.  That  this  double  institution  is  made  subject  to  certain  charges,  conditions 
and  modes,  which  the  cities  are  willing  to  carry  out  and  perform,  if  possible. 

6.  That  if,  among  these  charges,  conditions,  modes  or  obligations,  any  are 
found  which  the  Courts  pronounce  to  be  illegal,  impossible  or  contrary  to  pub- 
lic policy,  they  must  be  deemed  not  written,  and  be  erased  from  the  will,  with- 
out the  testamentary  institution  being  in  the  least  affected  thereby. 

7.  That  under  the  head  of  impossible  or  illegal  conditions,  the  Roman  law, 
the  act  (French)  of  1791,  article  900  of  the  Napoleon  Code,  article  1506  of  the 
Louisiana  Code,  the  decisions  of  the  Courts  of  France,  and  the  text  books  of 
her  illustrious  jurists,  embrace  not  only  the  condition,  properly  so  called,  which 
suspends  the  vesting  of  the  gift,  but  especially  every  kind  of  impossible  or  ille- 
gal condition,  mode,  direction,  obligation  or  clause. 

8.  That  the  plaintiflfe  who  could  lay  claim  to  the  succession  only  in  case  it 
had  been  declared  not  to  belong  to  the  two  cities,  have  no  present  mterest  in 
the  question,  and  cannot  be  allowed  to  moot  it,  since  the  legatees  under  a  uni- 
versal title  first  instituted,  are  alone  entitled  to  profit  by  the  nullity  or  lapse  of 
such  legacies  as  cannot  be  fulfilled  but  by  a  violation  of  the  law. 

9.  That  the  testamentary  penalty  inserted  in  the  will  in  favor  of  the  States 
of  Louisiana  and  Maryland,  (known  in  law  under  the  name  of  trandation  ds 
liheralifey)  is  not  incurred,  and  cannot  \itiato  the  universal  institotion  in  fiivor 
of  the  two  cities,  if  the  conditions,  charges  or  modes  on  which  this  translation 
nomine  pctna  is  based  are  deemed  not  written,  and  consequently  performed,  the 
non-performance  or  non-fulfilment  of  these  charges  and  conditions  not  laying 
at  the  door  of  the  institoted  heirs. 
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10.  That  the  dispositions  under  a  universal  title  which  are  impeached,  con-       8tatb  op 
tein  neither  suhstitutions  nor^^i  eommissa  prohibited  by  our  laws ;  that  fldei      ^'8^*J|^«   °-' 
eommUsary  substitutions  are  essentially,  and  of  their  very  nature,  impossible,    Rxrcitimrs  op 
incompatible  with,  and  irreconcilable  to,  the  perpetual  existence  of  the  insti-     McDosooh. 
tuted  cities. 

11.  That  the  testator's  principal  object  may  be  attained,  and  his  charitable 
and  philanthropic  intentions  accomplished,  even  though  the  immovables  of  his 
saocKsioo  should  not  remain  perpetually  inalienable,  and  although  the  heirs 
instituted  by  the  will  should  be  prevented  from  strictly  pursuing  the  mode  of 
administration  pointed  out. 

12.  That,  in  the  present  case,  the  principal  object  which  the  testator  had  in 
view,  was  that  the  revenues  of  his  estate  should  be  applied  to  the  diffusion  of 
public  education,  and  to  other  purposes  of  general  interest ;  but  that  the  means 
recommended  by  him  for  the  attainment  of  that  end,  are  not  essential  to  the 
Tididiiy  and  mamtenance  of  the  institution ;  that  they  only  constitute  a  mode^ 
not  obligatory  on  the  heir,  and  the  forced  non-observance  of  which  cannot, 
omaequently,  in  anywise  affect  the  testamentary  institution. 

13.  That,  whilst  it  is  admitted  that  a  testator  has,  during  his  lifetime,  an 
absolute  right  over  the  property  which  is  to  form  his  succession,  the  proposi- 
tion is  not  to  be  understood  so  as  to  allow  him  to  prescribe  forever  a  mode  and 
system  of  administration  for  such  property ;  that  such  a  direction  on  his  part, 
luis  always  been,  and  of  right  ought  to  be,  deemed  not  written,  and  of  no  va- 
fiditv- ;  for  otherwise,  the  unavoidable  result  would  be,  the  absolute  negation 
of  the  right  of  property ;  and  the  living  generations  would  be  thus  wholly  de- 
barred from  the  exercise  of  this  right,  which  is  continuous  add  imperishable, 
and  would  remain  the  slaves  of  by-gone  generations,  with  whose  bones  this 
precious  right  of  property,  the  groundwork  both  of  society  and  of  civilization, 
would  be  buried. 

Such  are  the  grounds  relied  on  by  both  the  contending  parties.  The  Coun- 
sel for  the  city  of  New  Orleans,  one  of  the  legatees,  has  requested  the  five  un- 
dersigned advocates  in  the  Paris  Court  of  Appeals  to  give  their  opinion  on  all 
these  points.  The  latter  have  considered  of  the  subject,  and  are  of  opinion 
that  the  controversy  presents  the  following  questions  : 

I.  Supposing  the  bequests  made  to  the  two  cities,  by  whatever  title  soever, 
whether  by  universal  title,  as  the  general  legacy  of  the  residue  for  the  more 
general  difteion  of  knowledge,  or  by  particular  title,  as  the  bequest  made  to 
the  City  of  New  Orleans,  for  the  puiT30se  of  establishing  an  Asylum  for  the 
Poor,  and  that  made  to  the  City  of  Baltimore  for  the  purpose  of  cstablishihg  a 
School  Farm,  supposing  them,  we  say,  to  be  tainted  with  conditions  void,  im- 
possible, illegal,  contrary  to  public  policy,  first  in  the  formation  of  said  legacies, 
by  the  investment  of  the  testator's  personal  estate  in  immovables,  by  the  in- 
alienable character  of  the  General  Estate,  by  the  absorption  of  vast  tracts  of 
land  for  the  benefit  of  one  corporation,  or  otherwise ;  secondly,  in  the  carrying 
out  of  said  legacies,  in  respect  of  their  being  made  under  conditions,  charges 
and  modes  impossible  to  be  executed  or  contrary  to  the  laws,  to  good  morals  or 
to  public  policy,  would  it  follow  that  said  legacies  would  be  null  in  themselves 
that  they  woidd  vanish,  and  that  the  cities  could  not  claim  them  ? 

On  this  first  question,  which  embraces  the  first  and  fourth  positions  of  the 
pluntiffs,  and  which  likewise  embraces  the  latter  part  of  the  fifth  position  to- 
gether with  the  sixth,  seventh,  eleventh  and  twelfth  positions  of  the  cities,  the 
ir!iDEBSiG5ED  ABE  UNANIMOUSLY  OF  OPINION,  that,  if,  (excepting  the  case  of  a 
substitution)  the  conditions,  charges  or  modes  imposed  by  the  will  on  the  for- 
mation of  the  l^acies  or  their  execution,  are  morally  or  phjrsically  impossible, 
oontnuy  to  the  laws  or  to  good  morals  or  to  public  policy,  said  conditions, 
charges  or  modes  are  ipso  facto  reputed  not  written  ;  that  consequently,  they 
are  in  the  eye  of  the  law  as  if  they  were  not ;  that  the  will  is  cleared  and  dis- 
charged of  them  by  the  mere  power  of  law ;  and  that,  as  a  further  conse- 
quence, there  remains  but  one  legacy  or  principal  disposition,  the  fulfillment  of 
whiah  can  be  insisted  on. 

n.  Are  the  bequests  made  to  the  cities  of  New  Orleans  and  Baltimore 
tainted  with  and  made  void  by  substitutions  or  fideicommissa  / 

This  second  question  corresponds  to  the  third  position  of  the  States,  and  to 
the  tenth  of  the  cities. 
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On  this  second  question,  the  ukdbrsioned  are  also  unaktmovslt  of  opiv 
ION  that  the  will,  which  they  haye  examined  in  its  whole  extent,  contains  none 
of  the  suhstitutions  or  fideicommma  prohibited  by  art  1507  of  the  Louisiana 
Code ;  and  that  a  disposition  by  which  a  bequest  is  made  to  an  existing  cor- 
poration, such  as  a  city,  to  the  intent  that  the  whole  or  a  part  of  the  moneys 
shall  be  applied  towards  erecting,  or  causing  to  be  erected,  another  corporation 
for  public  purposes  beneficial  to  the  City,  is  not  and  cannot  be  either  a  sabsti- 
tution  or  a  fldeicammiuum. 

III.  Was  it  really  the  intention  of  the  testator  to  dispose  of  his  proper^ 
without  transferring  the  ownership  ? 

This  third  question  corresponds  to  the  second  position  of  the  plaintifis,  and 
to  the  first,  second  and  third  positions  of  the  defendants. 

On  this  third  question,  the  undersigned  are  unanimouslt  op  opinion,  that 
the  cities  are  the  full  and  perfect  owners  to  the  property  deyised,  and  that  die 
attempt  to  avoid  the  legacies  has  no  support  in  law. 

IV.  Have  these  be(jucsts  been  made  to  corporations  having  no  capacity  to 
take  ?  Are  the  legacies,  the  object  of  which  is  to  provide  the  cities  with  an 
Asylum  for  their  poor,  a  School  Farm,  and  a  regular  system  of  education  for 
destitute  children,  null  and  void,  and  are  the  annuities  granted  to  the  cities  to 
be  denied  them  ? 

This  fourth  question  embraces  the  fourth  position  of  the  plaintiffs,  and  the 
fourth  of  the  defendants. 

Here  again,  the  undersigned  are  unanimously  of  opinion,  that  the  ques- 
tion must  be  answered  in  the  negative,  the  bequests  having  been  made,  not  to 
corporations  not  yet  in  being,  but  to  the  Cities  themselves,  with  the  charge  of 
having  such  corporations  erected.  This  is  applicable  as  well  to  the  beque^  of 
annuities  as  to  the  general  devise  of  the  testator's  estate. 

V.  Can  the  translation  to  the  States  of  the  bequests  made  to  the  two  Cities 
take  place  merely,  because  the  specific  performance  of  these  bequests  is  im- 
possible, contrary  to  the  laws,  to  good  morals  or  to  public  policy  ? 

This  fifth  question  corresponds  to  the  first  and  fourth  positions  of  the 
States,  and  to  the  eighth  and  ninth  positions  of  the  Cities. 

Here  again,  the  undersigned  answer  in  the  negati^'e,  because  the  nullity 
of  a  condition,  reputed  not  written,  is  such  that,  on  the  one  part,  in  the  eye  of 
the  law,  the  testator  never  could  have  willed  it,  and,  on  the  other,  the  legatee 
could  never  have  entertained  the  thought  of  fulfilling  it,  in  so  far  as  it  was 
morally  or  physically  impossible ;  whence  it  follows  that  it  is  legally  routed 
absent  from  the  will,  and  that,  as  a  further  consequence,  no  one,  not  even  the 
legatee  appointed  to  take  in  the  case  of  non-performance  of  the  charges,  can 
set  up  against  the  legatees  originally  instituted  the  non-fulfillment  of  a  charge 
impossible  or  contrary  to  the  laws,  to  good  morals  and  to  public  policy. 

YI.  If  the  municipal  administrators  of  the  cities  had  thought  that  such  or 
such  conditions,  charges  or  modes  of  the  legacies  were  impossible,  contrary  to 
the  laws,  to  good  morals  or  to  public  policy,  and  had  even  claimed  iudicially  or 
extra-judiciaUy,  to  be  released  fi!*om  a  particular  condition  or  cnarge,  or  re- 
lieved from  a  particular  mode  of  execution,  would  that  have  worked,  ipto  facto^ 
a  loss  of  the  legacy  and  a  translation  of  the  same  to  the  behoof  of  the  States  ? 

This  question  relates  only  to  a  particular  point  of  view  contained  in  the 
eighth  position  of  the  Cities. 

On  this  sixth  question,  the  undersigned  are  of  a  position  that,  should  it 
arise  in  this  controversy,  it  must  be  answered  negatively,  because  the  govern- 
ors of  a  city,  or  other  corporation,  have  no  right  of  ownership  over  the  pro- 
perty belonging  to  the  corporation  which  they  represent ;  that,  consequently, 
an  error  on  their  part  could  be  looked  upon  as  an  act  of  administration  only, 
and  not  as  an  abandonment  of  property  over  which  they  have  no  disposiiig 
power. 

YII.  Has  the  case  arisen,  which  is  provided  for  in  p.  28  of  the  printed  will, 
at  the  words  "  And  should  the  Mayor,"  and  which  lays  down  forfeiture  and 
the  translation  of  the  legacies  by  universal  title  as  the  penalty  ? 

The  undersigned  feel  no  HBsrrATiON  in  answering  in  the  negativr,  both 
for  the  reasons  set  forth  under  the  preceding  questions,  and  because  harsh  pro- 
visions ought  alwa3rs  to  be  construed  strictiy,  and  not  to  be  extended  by 
equity. 
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Vni.    Has  the  case  of  a  lapse  arisen  ? 

Thb  uxdbrsionbd,  without  a  moments  waTering,  answer  in  thb  negative, 
for  a  legacy  can  never  be  said  to  lapse,  but  when  it  is  absolutely  without 
effect 

DL  Is  a  legacy  tainted  with  an  illegal  condition,  when  the  testator  has  pre- 
scribed forever  a  scheme  and  plan  of  administration  for  his  property,  and  when 
he  has  manifested  the  intention  of  having  his  personalty  invested  in  realty,  in 
order  to  form  a  capital  of  immovables,  so  as,  in  the  same  State  or  Country,  to 
place  an  enormous  mass  of  -landed  property  in  the  hands  of  one  or  several 
corporations  ? 

This  ninth  and  last  question  is  drawn  from  the  first  position  of  the  States  and 
from  the  thirteenth  of  the  Cities. 

Thb  unobhsioned,  in  this  particular  case  and  with  relation  to  McDonoglCi 
will,  akb  op  opinion  that  the  testator,  in  the  conditions  to  which  he  has  sub- 
jected his  property,  has  exceeded  the  powers  given  by  the  Uw  to  testators ; 
and  that,  consequently,  several  of  these  conditions  are  void,  or  may  become  so 
by  their  exaggerated  character,  as  we-shall  show  more  at  length  in  the  ninth 
section  of  this  argument 

But,  THE  undbbsionbd  must  add  that,  in  their  opinion,  this  last  question  is 
superfluous  as  regards  the  controversy,  and  can  possess  no  interest,  but  for  the 
future. 

ARGUMENT. 

§1. 

The  andersigned  commence  by  admitting  for  the  sake  of  argument,  that  the 
general  bequest  to  the  two  cities,  and  the  object  of  which  is  the  more  general 
diflhsion  of  knowledge ;  that  the  particular  legacy  to  the  city  of  New  Orleans 
for  the  purpose  of  establishing  an  Asylum  for  the  Poor ;  that  the  particular 
legacy  to  the  city  of  Baltimore  for  the  purpose  of  establishing  a  School  Farm, 
are  iJl,  or  one  of  them,  tainted  with  conditions  void,  impossible,  illegal,  con- 
trary to  public  policy,  either  in  their  formation,  because  the  law,  or  the  nature 
of  things,  will  not  allow  the  deceased,  after  his  death,  to  direct  the  increase  of 
bis  property  and  to  order  the  accumulation  of  a  new  mass  of  immovable 
wealth ;  or  because,  in  the  charges  and  modes  imposed  on  the  cities  for  the  ex- 
ecution of  the  legacies,  it  would  be  impossible  to  perform  them  in  as  full  and 
spedflc  a  manner  as  the  testator  pointed  out ;  or  because  the  testator's  direc- 
tions might  offend,  in  some  point,  against  the  laws,  good  morals  or  public 
policy. 

And,  with  this  admission  for  the  sake  of  argument,  they  express  a  deliberate 
and  matured  opinion,  that  the  nullity  of  the  condition,  charge  or  mode  of  exe- 
cution, impairs  in  no  respect  the  right  of  the  legatees ;  that  the  legacies  are  not 
the  less  valid  ;  that  the  cities  will  not  the  less  have  a  vested  right  to  the  lega- 
cies ;  that  the  conditions  alone  of  the  legacies  must  be  erased,  because  the  law 
itself  erases  tiiem  by  reputing  them  not  written,  agreeably  to  the  well  settled 
rule  in  regard  to  wiUs.     Utile  per  inutile  non  vitiatur. 

It  will  be  remarked  that  we  do  not  discuss  the  nullity  of  the  conditions. 
We  take  the  word  of  the  States  for  this  nullity.  The  language  of  the  States 
to  the  Cities  amounts  to  this :  *^  In  what  respects  you,  the  bequests  made  to 
you  are  so  fraught  with  danger  to  the  public  interest,  if  vou  execute  them  with 
the  charges  imposed,  that  we  insist  on  the  avoidance  of  the  conditions,  and  con- 
sequently the  avoidance  of  the  legacies ;  but  let  your  minds  be  easy  :  the  im- 
mense fortune  of  the  testator  shall  not  be  lost ;  and  we  claim  it  for  ourselves.** 

In  reply,  the  cities  point  to  art  1606  of  the  Louisiana  Code,  drawn  from  the 
Roman  Law,  which,  on  this  point,  has  ever  been  followed  in  France,  and  especi- 
ally fivni  art  900  of  the  French  Civil  Code :  ♦    Every  impossible  condition,  or 
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condition  contrary  to  the  laws  or  to  good  morals,  is  reputed  not  written  in  a 
will,  nothing  remains  but  the  institution  which  is  valid. 

This  is,  therefore,  the  dilemma  which  the  cities  put.  Either  the  conditions, 
charges  or  modes  of  our  legacies  are  lawful  and  possible  to  be  executed.  In 
this  case,  we  will  execute  them,  and  we  claim  the  legacies.  Or  these  conditions, 
charges  and  modes  are  illegal  and  impossible,  as  the  States  contend.  And  in 
this  case,  article  1506  expunges  the  conditions,  charges  and  modes,  and  here 
again  we  insist  on  retaining  the  bequests  made  to  us. 

And  why  so  ?  Because,  when  the  law  declares  that  she  reputes  conditions 
of  this  kind  not  written,  she  exerts  her  volition  above  the  volition  of  man ;  she 
even  exerts  it  in  so  sovereign  a  manner,  tbit  she  nowhere  assigns  her  motive 
therefor.  Gains  sought  it  in  vain  :  Et  vix  idonsa  ....  ratio  readi  pote$t  (IntL 
Cwnm.  3,  §  98.)  No  doubt  the  law  willed  it  thus,  because  the  instituted  heir 
or  legatee  is  a  stranger  to  the  testator^s  plans ;  perhaps  even  she  intended  to 
punish  the  testator  for  having  abused  the  power  intrusted  to  him.  It  is  out  of 
our  province  to  search  for  the  motive.  Our  portion  is  to  obey  the  law,  and  not 
to  scrutinize  its  reasons.  Nbn  omnium  qua  a  majoribvM  eonstituta  mnt  ratio 
reddi  potest ;  et  ideo  rationes  rorum  qtuB  constituuntur  inquirinon  oportet ; 
alioqmn  muka  ex  hi$  quai  eorta  sunt  sttbvertvntur.   Dig.  lib.  1,  tit.  8,  IL  20,  21. 

The  cities  are,  therefore,  entitled  to  retain  the  legacies,  whether  the  conditionB 
are  possible  and  lawful,  or  impossible  and  illegal. 

What  matters  it,  we  ask,  if  the  States  should  declare  it  contrary  to  the  laws 
that  the  testator  should  have  ordered  his  testamentary  executors  to  invest  his 
personalty  in  realty  ?  that  he  sought  by  this  transmutation  of  his  property,  to 
create  a  fund  of  landed  estate,  which  might  ultimately  swallow  up  the  whole 
territory  of  a  city,  the  whole  territory  of  a  State  ?  that  the^  should  declare  it 
contrary  to  law  to  have  made  this  immovable  capital  inalienable,  to  have  di- 
rected the  creation  of  a  mass  of  landed  wealth  so  considerable  as  to  jeopardize 
the  interests  of  commerce  and  to  endanger  the  public  peace  and  tranquillity  f 
What  even  would  it  matter  if  they  should  insist  on  the  nullity  of  the  oondiUon 
that  the  property  given  to  the  cities  for  determinate  objects  and  purposes 
should  be  forever  administered  by  others  than  the  city  corporations?.... What 
will  the  States  have  achieved  when  they  have  proved  tltat  all  these  conditionB 
are  impossible  of  execution,  or  that  they  are,  wholly  or  in  part^  contrary  to  the 
laws,  to  good  morals,  or  to  public  policy  ?....Notbing.  They  will  have  redu<;pd 
the  bequest  made  to  the  two  cities  to  a  pure  and  simple  legacy,  or  to  a  legacy- 
modified  only  by  the  conditions  found  compatible  with  public  policy  and  the 
laws. 

We  boldly  assert  that  nothing  is  less  open  to  debate  or  cavO  than  the  bequest 
by  universal  title  made  to  the  cities  at  p.  8  of  the  printed  will,  since,  after  the 
deduction  of  the  legacy  to  Mrs.  HameVs  children  and  to  Mrs.  Hamet  herself^ 
and  the  other  bequests  there  mentioned,  it  is  nothing  more  than  a  legacy  of  the 
rest,  residue  and  remainder  of  the  testator's  personal  and  real  estate  present 
(that  existing  at  the  date  of  his  will)  and  future  (that  existing  at  the  time  of 
his  death) — all  which  he  explains  in  these  words :  **  as  well  that  which  is  now 
mine  as  that  which  shall  be  acquired  by  me  hereafter,  at  any  time  previous  to 


Digest,  lib.  88,  tit  T,  1. 1.    Sob  impomMU  eondmoM  vd  aUo  msndo  factom  Imtitatlonei 
nonvUiari. 

Digest,  lib.  SO,  tit.  1, 1. 112,  $f  8  A  4  81  quts  scripserit  tesUmento  fieri  quod  contra  Jos  est  vel 
bonos  mores,  non  valet ;  veluti  si  quis  scripserit  contra  legem  allquid,  Tel  contra  edictum  prietorio,  rel 
tarpe  aliquld.  Divi  Severus  et  Antoninus  rescripserunt  Josfurandam  contra  vim  legam  et  aactorlta- 
tem  juris  in  testa  men  to  scripture  nidUuses$e  mommU. 

Digest,  lib.  28,  tit.  7, 1. 14  Oonditiones  contra  edlcta  imperatormn,  aut  contra  leges,  aut  qn»  legis 
vicem  obtinent,  scripts,  vel  qua  contra  bonos  mores,  vel  dertsorlas  sant,  aut  hvilus  modi  quas  prm* 
tores  improbavenint,  pro  turn  acripHi  habentur.  Et  perinde  ac  si  conditio  hereditaU  Tel  l^pato 
adj^cta  non  «s»^,  capitur  heredltas  legatumve. 

And  other  laws  scattered  here  and  there. 

TEXTS   OF  THE    FRENCH   LAW. 

Loi  du  5  et  13  Septembre,  1791. 

Toute  clause  Imperative  ou  prohibitive  qui  serait  contratre  aux  lots  et»ux  bonnes  mfleors  est  rdpat^ 
non  6crite. 

Oode  Civil  des  Fran^ais.  art.  900.  Dana  toutes  dlspodtions  entre  vifs  et  t«slanMqtaJlfot.  lea  eondi- 
tions  impossibles,  celled  qui  seront  contraires  aux  lois  oa  aux  moeurB,  asrcm^  ripuUnt  noti  iorUm. 

CIVIL   CODE   OF   LOUISIANA. 

Art.  1606.  In  all  dispositions  inter  vmkm  or  mortia  eanttd^  impossible  eonditioasi  tlMse  whiob  are 
contrary  to  the  laws  or  to  morals,  are  reputed  not  written. 
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my  death,  and  of  which  I  may  die  possessed/'  Thus  we  see  the  testator  has  i***"  "V, 
given  nothing  but  the  property  forming  his  succession,  and  the  legacies  by  ""^.'^*  ** 
universal  title  do  not  bear,  in  any  respect,  on  the  property  to  bo  acquired  after 
his  decease.  It  is  vain  to  talk  of  the  investment  of  personal  effects  in  real 
estate,  and  of  the  accumulation  of  th(>  revenues  in  order  to  form  with  the  whole 
a  Chnsral  Estate,  It  is  not  this  General  Estate  which  is  the  object  of  the 
universal  title,  it  is  the  estate  «9  found  at  the  testator^s  deceaee ;  if  the  pur- 
chases and  revenues  are  to  go  to  augment  the  General  Estate  for  the  benefit  of 
the  two  cities,  it  is  because  the  purchases  are  to  be  made  with  the  moneys  be- 
longing to  the  cities  teetamenti  jure,  and  because  the  fruits  belong  to  the  cities 
acf^aeionu  jure  ;  and  all  this  is  nothing  more  than  an  investment,  made  agree- 
ably to  the  testator^s  will,  of  moneys  belonging  to  the  legatees  by  universal  title 
fipom  the  day  of  the  testator's  death,  and  of  revenues  yielded  in  a  due  course 
of  management  by  the  legatees'  own  property. 

We  conclude  that  the  disposition  by  universal  title,  purified  *  by  the  'V&j 
nullity  of  the  condition,  is  in  no  respect  open  to  objection,  and  that  the  pro- 
perty belongs  to  the  cities,  universal  legatees. 

And  still  the  States  contend  that  art  1506  of  the  Louisiana  Code  only  speaks 
of  conditions  properly  so  called,  that  is  to  say,  of  those  on  which  the  existence 
of  the  l^acy  depends,  and  not  of  the  interests,  charges  and  modes  with  which 
the  legacies  are  bound  by  a  testator. 

This  is  an  abuse  of  words,  a  mere  quibble.  Gjndiiion^  in  its  extended  signi- 
ficatton,  means  every  quality  or  manner  of  being  which  makes  a  determinate 
thing  to  be  what  it  is  and  nothing  else.  This  word  is  derived  from  eondere,  to 
give  being  and  form  to  a  thing,  to  form  it,  to  found  it  The  French  Academy, 
under  the  word  condition,  defines  it  thus :  "  La  nature,  Tetat  et  la  qualite  d'une 
ehtne  ou  d'une  personne.^'  (The  nature,  state  and  quality  of  a  thing  or  of  a 
person.) 

In  a  more  reetrieted  signification,  it  means  the  event,  without  which  a  thing 
cannot  come  to  be.  In  the  language  of  the  law,  especially,  it  is  what  is  called 
a  nupennce  wnditian,  when  a  testator  or  a  contracting  party  makes  the  exis- 
tence of  a  legacy,  of  an  act,  of  a  purchase,  of  an  obligation,  to  depend  on  a 
future  uncertain  event  (French  C.  C.  1040,  1168  ;  Louisiana  C.  C.  1691  and 
9016.) 

But  this  restricted  and  special  meaning  is  so  far  from  taking  away  the  general 
and  extended  acceptation  of  the  word,  &at  this  same  Dictionary  of  the  French 
Academy,  which  exhibits  the  language  as  it  stood  in  the  days  of  Louis  XIV, 
adds,  "  CoNDrriON  also  signifies  the  clauses,  charges,  obligations,  in  considera- 
tion of  which  a  thing  is  ^ne^ 

Thus,  the  wording  of  the  article  000  of  the  French  Civil  Code,  and  of  article 
1606  of  the  Louisiana  Code,  when  they  say  that  conditions  impossible,  or  con- 
tnry  to  the  laws,  or  to  good  morals,  are,  in  a  will,  reputed  not  written,  em- 
bfaees  not  only  the  condition  in  its  restricted  meaning,  (that  which  suspends 
the  taking  effect  of  the  gift,)  but  also  every  kind  of  impossible  or  illegal  charge, 
mode  or  cUuse,  since  those  enactments  make  use  of  the  general  term  condition, 
in  its  broad  signification,  and  to  restrict  its  meaning,  would  be  to  curtail  the 
purview  of  the  law.  For  what  is  a  mode  or  charge  imposed  on  a  gift  ?  It  is 
everything  that  restricts  the  extent  of  the  donation,  with  regard  to  the  donee ; 
everything  that  impairs,  abridges  or  diminishes  the  boon.  A  right  of  reverter 
and  a  substitution  are  modal  charges  or  dispositions ;  the  same  may  be  said  of 
particular  legacies,  of  obligations  to  do  or  to  give,  imposed  on  the  universal 
legatee  or  legatee  under  a  universal  title.  All  these  constitute  charges  or 
modes  of  legacies ;  and  although,  before  the  accruing  of  the  reverter,  or  of  the 
substitution,  the  delivery  of  the  particular  legacies,  or  the  fulfillment  of  the  ob- 
ligations to  do  or  to  give,  the  legacy  exists  by  itself,  (as  the  substance  before 
the  luxddent,  which  is  no  part  of  its  essence,)  whereas,  the  conditional  legacy 
has  its  being  from  the  happening  of  the  condition  only,  these  charges  and 
modes  are  not  the  less,  both  in  the  language  of  the  unprofessional,  and  the  lan- 
guage of  tlie  law,  conditions  of  the  legacy  or  institution  which  they  modify ; 
and  which,  consequently,  are  reputed  not  written,  if  they  are  impossible  physl- 


*  PttriMed.    A  term  peeulfar  fo  the  French  law.  ▲  dlnposlUon  ia  purified,  that  {s  to  saj,  becomet  a 
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Stati  or       cally,  morally  or  legally,  but  without  any  disparagement  to  the  legacy,  which 
^'™^*'  **■♦  exists  independently  of  the  illegal  or  impossible  accident 
ExacDioM  or       There  was  no  doubt  about  this  point  in  the  old  French  law.    Let  us  hear 
MoDowMB.     ^hat  Domat  says,  Lois  Civiles,  liv.  3,  des  teBtamena,  tit  1,  sec.  8,  n.  7.     That 
illustrious  jurist,  after  having  hiid  down  a  specific  distinction  of  the  conditions, 
charges,  appointments  and  motives  which  are  met  with  in  wills,  goes  on  to  say : 
**  Although  the  conditions,  charges  and  appointments  are  distinguished  as  we 
have  just  shown,  the  word  condition,  as  used  In  our  language,  oft«n  compre- 
hends the  charges  and  appointments." 

If  the  reader  seek  a  proof  that  this  word  is  taken  in  this  extent,  in  our  laws, 
let  him  open  the  French  Code,  at  articles  954  and  1046,  and  the  Civil  Code  of 
Louisiana,  at  articles  1546,  §  3,  and  1703,  and  he  will  see  that  the  non-perform- 
ance  of  the  conditions  Imposed  by  a  donation  inter  vivoi^  or  by  a  will,  may  be 
a  cause  of  revocation  of  the  legacy  or  the  donation.  These  articles,  Uierefore, 
speak  of  the  clauses  or  charges  of  performance  imposed  on  the  donee  or  lega- 
tee. The  law,  therefore,  gives  the  name  of  conditions  to  the  imperative  cUuses 
and  modal  dispositions  with  which  testators  charge  their  legacies. 

Again,  if  an  illegal  charge  or  a  prohibited  modal  disposition,  added  to  a  lega- 
cy, tainted  it  ipso  facto  with  nullity,  article  896  of  the  French  Civil  Code,  and 
article  1507  of  the  Louisiana  Code  would  never  have  been  written;  for  both 
prohibit  substitutions,  and  both  declare  that  not  only  the  charge  of  preserving 
and  restoring  to  the  substitute  shall  be  null,  but  the  principal  legacy  also.  Why 
did  the  French  lawgiver,  in  1804,  and  the  Louisiana  lawgiver,  in  1824,  thus 
order  the  matter?  Because,  in  the  absence  of  an  express  enactment,  the  in- 
stitution or  principal  legacy  would  have  remained,  and  the  substitution  alone 
would  have  been  deemed  not  written,  according  to  the  tenor  of  article  900  of 
the  one  Code,  and  article  1506  of  the  other,  as  a  condition  contrary  to  the  laws. 
For,  though  substitutions  were  abolished  on  the  14th  of  November,  1792,  the 
institutions  or  legacies  made  with  a  charge  of  substitution  in  the  interval  be- 
tween 1792  and  1803,  when  article  896  of  the  French  Civil  Code  was  first  pro- 
mulgated, were  valid,  and  an  action  lay  for  their  recovery,  for  the  "^erj  reason 
that,  during  the  aforesaid  period,  the  substitution  was  considered  to  be  a  con- 
dition not  written. 

Thus,  nothing  can  be  better  ascertained  than  that  article  1507  of  the  Louisi- 
ana Code,  and  article  896  of  the  French  Code,  were  framed,  in  order  to  create, 
with  respect  to  the  charge  of  substitution,  an  exception  to  article  1506  of  the 
former  Code,  and  article  900  of  the  latter.  The  common  spirit  of  both  systems 
is,  therefore,  evidently,  that  a  legacy  should  not  be  avoided  on  account  of  the 
invalidity  of  the  charge :  utile  per  inutile  non  titiatur. 

Not  that  the  undersigned  pretend  that  there  is  no  exception  to  article  900  or 
1506 ;  they  have  just  been  citing  one,  for  the  case  where  the  charge  is  a  sub- 
stitution. They  can  adduce  several  others.  Thus,  a  donation  inter  tivos  is  not 
annulled  by  a  condition  contrary  to  the  laws,  and  will,  nevertheless,  be  nuU,  if 
that  condition  destroys  the  essence  and  the  nature  of  the  donation  inter  vwoe^ 
as  conditions  dependmg  on  the  donor^s  will  alone,  or  which  leave  him  the  ineans 
of  increasing,  at  his  pleasure,  the  chains  imposed  on  the  donee.  (FVench 
Code,  articles  944  and  945  ;  Louisiana  Code,  articles  1516  and  1617.)  But  all 
these  exceptions  result  from  positive  enactments ;  they  confirm  the  general  rule, 
and  bring  additional  proof  that  the  word  condition  comprehends  all  that  modi- 
fies the  principal  disposition,  either  for  the  present  or  for  the  future. 

Here  a  kindred  remark  suggests  itself.  The  English  law  has  also  adopted 
the  general  principles  of  the  Roman  law,  on  the  doctrine  of  impossible  condi- 
tions in  will*    But  let  it  be  borne  in  mind  that,  even  if  there  should  be  found, 

*  The  writers  of  this  opinion  do  not  wish  to  be  understood  as  deciding  a  question  of  Kngllsh  lav; 
thej  confess,  as  becomes  men  trained  in  the  laws  of  their  own  country,  that  they  would  not  attempt 
to  speak  authoriUtlvely  on  a  system  of  law  foreign  to  their  national  system.  But  their  assertion  here 
is  founded  on  a  valuable  and  learned  English  work,  "  The  Law  Dictionary,"  by  IbmMns,  reprinted  at 
Philadelphia  in  1886,  vol.  1,  p  419,  Vo.  Lt>gacy : 

**■  By  the  civil  law,  which  has  been  adopted  In  our  Courts  of  Equity,  [1  Eden,  lift,]  and  whkh  dUters 
from  the  common  law  as  regards  devises  of  real  estates,  when  a  condition  precedent  to  the  ve«ting  of 
a  legacy,  (now,  UUn  is  oeriahily  the  9U9penMi>e  oondUian  of  the  French  Art,)  is  ImpoMible,  the  be- 
quest is  discharged  of  the  condition,  and  the  legatee  will  be  enUtled,  as  if  the  legacy  were  naoondi- 
ttonal.    [Swinb.  p.  4,  c.  6,  pi.  2,  8,  com.  rep.  78.] 

"  Where  the  performance  of  a  condition  subsequent  {noie,  thU  (s  <mr  oondUUm  taken  4n  iUmott 
eoAtnHve  •mtc^Jbr  the  eharae»  imposed  on  the  legatee,  tohen  in  poeeetrion,)  is  illegal,  then  as  well  at 
the  common  law  as  by  the  cfvll  law  adopted  in  Uie  courta  of  equity,  the  oondiUoo  Is  void,  and  Che  be- 
quest f^eed  tarn  It.**    [Co.  litt.  9M;  a.  b.;  Mad.  8S.] 
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dfher  in  the  EDglish  law,  or  in  some  pftrticular  texts  of  the  Roman  law,  any  ^®"'"  <>' 
exeeptioiis  to  these  general  principles,  annulling  at  one  blow  the  condition  and  ^^"^''^^^  **^-» 
the  legacy,  it  is  not  by  a  recurrence'  to  those  English  precedents,  or  to  those    Kskctomi  or 
Roman  laws,  that  the  question  can  be  solved ;  the  rule  of  decision  must  be  the     VcDomogb. 
local  laws  of  Louisiaaa,  and  article  1506  of  Uie  Louisiana  Code.     For  the  law 
irtnch  ezdoavely  governs  wills  is  the  law  of  the  testator's  domicil.    Now,  this 
bw  is  a  Civil  Code,  framed,- like  the  French  Code,  with  the  ruling  idea  of  dis- 
entangling juriqynidence  from  the  previously  prevailing  customs  and  laws. 

This  article  1506  is,  therefore,  a  special  law  of  the  State  of  Louisiana ;  it  is 
conceived  in  the  most  genial  terms ;  and,  to  escape  from  it,  there  must  be 
foond  some  special  derogating  enactment  in  a  postenor  statute,  emanating  from 
the  Legidature  of  the  same  State. 

On  the  other  hand,  supposing  the  pretended  nullities  in  the  conditions, 
clauses,  charges  and  modes  of  the  legacies,  to  be  real,  the  cities  are  willing  to 
execute  the  legacies,  if  it  is  passible  ;  they  wish  to  fUlfill  the  principal  end  of 
the  testator,  and  to  carry  out  his  charitable  and  philanthropic  mtentions,  even 
liiottgfa  the  immovables  of  the  succession  should  not  remain  for  ever  inalienable, 
even  tfaongfa  the  cities  should  find  themselves  prevented  ftom  strictly  pursuing 
the  mode  of  administration  chalked  out  by  the  testator  himself.  If  there  is  a 
real  impossibflity,  natura  et  legibus,  of  strictly  conforming  to  the  scheme  of 
administration  pointed  out,  at  least  the  cities  will  attain  the  chief  end  which  the 
testator  had  in  view,  by  applying  the  revenue  of  his  estate  to  the  diffusion  of 
public  education,  and  to  other  purposes  of  general  interest 

Under  §  IX,  we  shall  inquire  whether  there  is  any  impossibility  in  the  clause 
of  execution.  Here  the  undersigned  have  only  one  point  to  consider,  which  is 
whether  the  nullity  of  a  clause  of  execution  dispenses  the  legatees  from  execu- 
ting the  charges  of  the  legacies,  if  it  is  possible  to  execute  them,  and  as  far  as 
it  is  possible. 

Certainly  not ;  nor  do  the  cities  think  so.  On  the  contrary,  they  are  ready 
to  carry  out  the  charges,  as  far  as  in  them  lies,  and  herein  they  act  in  strict 
conformity  to  law.  For,  it  is  only  so  far  as  a  condition,  charge  or  mode  might 
be  impossible  or  contraiy  to  law,  that  said  charee  or  condition  would  be  con- 
sidered not  written ;  if  it  is  compound,  and  legally  possible  in  one  part,  impos- 
sible in  another,  this  latter  part  only  will  be  rejected ;  but  what  is  possible, 
natura  aut  lege,  must  stand  good  as  a  legal  volition  legally  expressed. 

This  is  the  doctrine  which  flowed  from  the  Roman  laws,  and  which  before 
the  Revolution  of  1789,  we  had  adopted  in  France  as  written  reason;  for,  when 
we  resorted  to  the  Roman  law  for  the  construction  of  wills,  non  rations  im- 
ferOy  Bed  imperio  rationis^  we  discarded  all  its  subtilties.  If,  in  the  same  con- 
dition,  says  Fniigole,  {TestamenM^  ch.  7,  sect  2  k  27,)  there  is  one  part  possible, 
and  another  impossible,  that  which  is  possible  must  be  performed,  and  that 
which  is  impossible  rejected ;  and  he  is  supported  bv  the  following  texts :  Dig. 
fib.  35,  L  6,  §  1,  and  Dig.  lib.  83,  tit  4, 1.  12.  Such  was  also  the  doctrine  laid 
down  by  Riourd,  Traits  des  Dispositions  eonditionelles,  n.  236. 

Now,  nothing  is  more  natural  than  to  distinguish  the  substantial  and  bona 
Jlde  performance  of  a  legacy  from  the  minute  mode  of  execution  pointed  out  by 
the  will,  it  such  mode  is  found  to  be  impossible  lege  aut  natura.  The  groat 
point  is  that  the  revenues  of  the  property  should  be  appropriated  by  the  cities 
to  the  works  of  charity  ordered  by  the  testator.  If  this  is  accomplished,  the 
principal  condition  wilt  have  been  fulfilled ;  the  testator's  desires  will  have  been 
virlxially  performed  by  the  rojection  of  everythmg  which  in  its  details  might 
have  been  clogged  by  the  laws  or  by  an  impossibility  de  facto. 

§n. 

OF  THE   ALLEGED  SUBSTITUTIONS  OR  FIDEI  COlflllSSA. 

A  second  difficulty,  raised  by  the  States,  is  that  the  bequests  under  a  univer- 
ssl  tiUe  made  to  each  of  the  two  cities,  are  burthened  with  substitutions  and 
Jidei  eommissa,  which  would  avoid  the  bequests  themselves  This  position  is 
btaed  on  art  507  of  the  Louisiana  Code :  *'  Substitutions  and  fidei  eommissa 
are  and  remain  prohibited. 
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**  Every  disposition  bj  which  the  donee,  heir  or  legatee  is  charged  to  preaerre 
for  or  return  a  thing  to  a  third  person,  is  nuU,  even  with  regard  to  the  doneei 
the  instituted  heir  or  the  legatee. 

*'  In  consequence  of  this  article,  the  trebellianic  portion  of  the  Civil  law,  that 
is  to  say,  *  the  portion  of  the  property  of  the  testator,  which  the  instituted  heir 
had  a  right  to  retain,  when  he  was  charged  with  a  JidLei  commimMB^  or  fidu- 
ciary bequest ;  ^  is  no  longer  a  part  of  our  law.** 

This  article  is  taken,  in  its  first  part,  from  article  896  of  the  Franoh  Civfl 
Code: 

*^  Substitutions  are  prohibited. 

**  Every  disposition  by  which  the  donee,  the  instituted  heir  or  the  legatee 
shall  be  charged  to  preserve  for  and  return  a  thing  to  a  third  person,  shall  be 
null,  even  wiu  regard  to  the  donee,  the  instituted  heir  or  the  legatee. 

In  the  opinion  of  the  undersigned,  McD<mogK9  will  contains  neither  substitu- 
tion nor  fiiei  commissum,  in  the  meaning  of  art  1507  of  the  Louisiana  Code^ 
or  in  that  of  art  896  of  the  French  Code,  from  which  the  former  was  borrowed^ 

Besides,  as  it  is  a  kind  of  disposition  which  the  law  proscribes  and  which 
carries  with  it  the  nullity  of  the  principal  disposition  (contrary  to  the  rule  of 
law,  Utile  per  inutile  non  vitiatuTj)  since  the  right  of  making  a  will  is  a  sacred 
right,  the  last  solace  that  society  affords  to  the  citizen,  and  the  last  right  which 
she  guarantees,  the  words  substitutions  and  Jidei  eovitniesa  must  necessarily  be 
taken  in  their  most  restricted  sense,  and  it  must  be  borne  in  mind  that  wills 
and  the  clauses  contained  in  them,  must  always  be  construed  so  that  the  act 
shall  stand,  magia  ut  taleat  quam  ut  pereat^  a  maxim  of  law  of  which  article 
1706  of  the  Louisiana  Code  has  made  a  positive  enactment:  **  A  disposition 
must  be  understood  in  the  sense  in  which  it  can  have  effect^  rather  than  that 
in  which  it  can  have  none." 

At  the  outset,  we  gave  it  as  our  opinion  that  there  is  no  prohibited  substi- 
tution in  the  will,  and  we  arc  puzzled  to  find  out  in  what  such  substitution  can 
be  made  to  consist  For,  the  substitutions  aimed  at  by  the  law  consist  in  the 
obligation  on  the  part  of  the  graratus  to  preserve  during  his  life,  as  owner,  the 
property  bequeatiied  to  him,  and  to  return  it  at  his  decease  to  the  substitute 
who  takes  in  the  second  degree,  so  that  the  subsUtution  establishes,  for  the  pro- 
perty subject  to  it,  an  order  of  succession  different  'from  that  pointed  oat  by 
law.  All  our  authors  are  agreed  that,  when  the  period  fixed  for  the  surrender 
of  the  property  is  independent  of  the  death  of  the  gra/tatus^  there  is  no  pro- 
hibited substitution  within  the  meaning  of  art  896  of  the  Civil  Code.  See,  on 
this  point,  Holland  de  Villargues,  Des  substitutions  prohib^es,  chap.  4,  n.  57 ; 
Toullier,  Droit  Civil  Fran^ais,  t  5,  n.  22 ;  Merlin,  Questions  de  droit,  Vo,  Sub" 
stitution  Jid^ieomtnidsaire,  §  6,  and  all  the  text  books. 

And  the  third  position  in  the  grounds  of  defence  relied  on  by  the  cities  ftn- 
awers,  with  singular  appositeness,  that  substitutions  are  essentially  and  of  their 
nature  "impossible,  incompatible  with  and  repugnant  to  the  perpetual  existence 
of  the  instituted  cities.^ 

For  a  city  is  a  moral  person  constituted  in  order  to  be  perpetually  renewed 
by  the  successive  renewal  of  its  inhabitants.  Its  essence  will  not,  therefore, 
permit  it  to  have  any  successors  natural  or  artificial,  and  forbids  that  propertjr 
donated  to  it  should  ever  fall  into  the  hands  of  another  by  sueceui&n  or  9uh§tP' 
tution.  And,  even  should  a  cily  receive  property  with  the  charge  of  establiah- 
ing  some  public  institution  for  the  benefit  of  the  inhabitants,  and  of  devoting 
the  whole  or  part  of  the  property  thus  donated  to  the  inalienable  endowment 
of  such  public  institution,  would  that  be  a  substitution  ?  Na  It  would  be  a 
legacy  with  the  charge  of  a  specific  destination  for  the  behoof  of  the  city,  not 
burthening  the  city  with  the  duty  of  preserving  and  returning,  but  with  an  ob- 
ligation consisting  in  faeiendo^  nothing  more. 

Now,  if  the  legatees  were  natural  persons,  and  the  legacy  were  of  a  sum  to 
be  employed  in  obtaining  the  degree  of  doctor,  and  for  no  other  purpose ;  in 
building  a  house  for  the  legatee,  and  for  no  other  object ;  in  providing  a  mar- 
riage portion  for  a  daughter,  and  for  no  other  purpose  whatsoever,  would  any 
such  legacy  be  one  saddled  with  a  substitution?  We  sa^,  no,  emphatically  no, 
and  for  this  reason :  that  there  is  but  one  gift  made  %n  f^rcBeenti  to  a  single 
person  with  the  charge  of  a  specific  destination.  Just  so,  m  the  case  in  hand^ 
a  testator  gives,  under  a  universal  title  to  the  instituted  cities,  the  residue  of  Yob 
property,  with  the  chai^ge  on  the  cities  of  allowing  the  personal  estate  to  be  in- 
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in  nsl  astftte,  of  administering  the  General  Estate  by  special  commis-       »ri"  or 
who  shall  acquire  to  the  use  and  behoof  of  the  cities  in  order  to  in-  *^«^''J*»  *«•• 
J  the  fund  and  swell  the  revenues  until  certain  portions  of  these  revenues    Exbcitium  or 
shall  hare  produced  revenues  large  enough  to  furnish  the  cities  themselves  with     McDomooh. 
the  nkeans  of  establishing  an  Asylum  for  the  Poor,  a  School  Farm,  and  Public 
Schools,  on  the  plan  drawn  up  by  the  testator.    Is  there  in  all  this  any  thing  like 
a  prohibited  substitution  f    Not  in  the  least    The  testator  does  not  give  any 
tluQ^  either  to  ttie  Asylum,  or  to  the  School  Farm,  or  to  the  Public  Schools. 
He  giTes  to  the  cities  alone,  in  order  that  they  majr  cause  the  institutions  which 
he  deems  necessary,  to  be  created ;  and  these  institutions  are  really  for  the  use 
and  behoof  of  the  cities ;  they  are  really  municipal  foundations.    Let  us  even 
soppoae  that,  once  created,  they  become  corporations  by  an  act  of  the  Legisla- 
tore,  and,  consequently,  civil  persons  having  a  peculiar  existence  and  property, 
it  wiU  still  be  a  fact  that  they  were  created  for  a  municipal  purpose,  and  that 
tbej  will  contribute  to  the  well-being  of  the  inhabitants,  the  renown,  splendor 
and  convenience  of  the  cities.    This  vain  idea  of  a  substitution  must,  therefore, 
be  discarded.    Nothing  can  be  found  in  the  will  but  legacies  to  the  cities  with 
the  chaiige  of  investments  for  their  respective  interests. 

But  the  States  will  say :  "  The  Louisiana  Code  is  more  comprehensive  in  its 
purview  than  the  French  Code.  The  latter  speaks  of  9ubstitution$  only ;  the 
former  also  speaks  c^Jldei  eommiuay  We  will  first  remark  that  art  1607  of 
the  Ijoaisiana  Code  is  not  to  be  understood  even  of  those  fraudulent  Jidei  ecm- 
muaa  which  are  made  under  the  name  of  a  capable  person  in  order  that  the 
gift  may  reach  an  incapable  person.  The  reason  thereof  is  evident :  just  as 
the  French  Civil  Code  has  reprobated  such  fraudulent  Jidei  cammista  in  its  art. 
911,  so  has  the  Louisiana  Code  done  it  in  art  1478 :  **  Every  disposition  in 
&vor  of  a  person  incapable  of  receiving  shall  be  null,  whether  it  be  disguised 
imder  the  form  of  an  onerous  contract,  or  be  made  under  the  name  of  persons 
interposed.*'  It  is  therefore  clear  that  the  Jidei  eommism  in  favor  of  incapable 
persons,  which  are  reprobated  and  annulled  even  as  to  the  first  limitation  by 
ait  1478,  are  not  those  which  it  is  the  obiect  of  art.  1607  to  reprobate  and  an- 
nul even  as  to  the  first  limitation.  Nor  does  the  latter  article  apply  to  legacies 
mA  a  €harge^  for  legacies  mth  a  charge  are  certainly  lawful  in  Louisiana,  and 
indeed  everywhere,  as  good  sense  requires  it  It  is  lawful  in  every  country  of 
the  worid  to  impose  charges  on  one^s  own  gift,  dare  legem  ret  nut,  and  art. 
17<tt  of  the  Louisiana  Code  proves  it  by  saying,  with  respect  to  the  forced 
kekty  ( in  Prance  called  hkritien  d  reeeree,)  that  no  cTiorges  or  conditions  can 
be  imposed  by  the  testator  on  their  legitimate  portion ;  which  is  tantamount 
to  Baying  that  eveir  other  heir,  even  testamentary,  can  be  burthened  with 
ehari^  and  that  the  forced  heir  can  be  burthened  with  them  like  any  other, 
provided  it  be  not  on  his  legitimate  portion. 

In  our  opinion,  the  word  Jldei  eommissa  was  added  to  article  806  of  the 
French  Ci^  Code,  in  article  1607  of  the  Louisiana  Code,  on  account  of  the 
Eoriish  oriflnn  of  the  other  States  of  the  Union,  and  in  order  to  prohibit  at  once 
bottk  the  substitutions  of  the  old  French  law,  and  the  trusts  of  tiie  English  law. 
Now,  in  no  part  of  his  will  has  McDonogh  appointed  any  trustees.  The  cities 
have  the  legal  estate  of  the  property  donated  to  them.  The  annual  commis- 
sionen  are  not  trustees  hxit  annual  administrators,  who  have  not  either  the  pos- 
session or  the  use  of  the  property  which  it  is  their  duty  to  administer.  The 
aeeumulAtions  of  funds  and  moneys  are  ultimately  to  turn  to  the  advantage  of 
the  cities.  The  dispositions  are,  therefore,  nothing  more  than  legacies  made  to 
the  cities,  with  the  charge  of  investing  them  in  a  specific  way,  and  for  muni- 
cipal purposes.  In  all  this  machinery  there  is  neither  substitution  nor  Jidei 
eommissum. 

§m. 

OF  THB  PBETB5DED  WAKT  Or  TITLE  IN  THE   CITIES. 

The  undersigned  have  said  on  this  point,  that  the  cities  have  the  perfect 
ownership  of  we  property  devised  to  them.  In  the  law  of  Louisiana,  article 
866  of  the  Civil  Code,  just  as  in  France,  according  to  article  711  of  our  Code, 
"the  prcmerty  of  things  is  acquired  by  inheritance,  either  legal  or  testamentary^ 
by  the  effect  of  obligations,  and  by  the  operation  of  law.** 
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arxTB  or 
LoimiAHA,  Ac . 

ExBcrroMor 

MCDOKOOH. 


Succession  is  the  transmission  of  the  rights  and  obligations  of  the  deceased 
to  the  heirs ;  and,  in  a  second  point  of  view,  succession  is  the  estate,  rights  and 
charges  which  a  person  leaves  after  his  death  [  articles  807,  868  ] ;  it  also  in- 
cludes all  that  has  accrued  thereto  since  the  opening  of  the  succession.  [Arti- 
cle 869.] 

There  are  three  sorts  of  successions,  the  testamentary,  the  legal,  the  irregu- 
lar, [Article  871.] 

The  person  who  has  become  the  universal  successor  of  the  deceased,  who  is 
possessed  of  all  his  property  and  rights,  and  who  is  subject  to  the  charges  for 
which  the  estate  is  responsible,  is  caUed  the  heir,  no  matter  whether  he  l^  such 
hy  law^  hy  the  institution  of  a  testament^  or  otherwise.  [Article  980.] 

A  succession  is  <ieqnired  by  the  lawful  heir,  who  is  called  by  law  to  the  in- 
heritance, immediately  after  the  death  of  the  deceased  person  to  whom  he 
succeeds. 

This  rule  refers  as  well  to  testamentary  heirs  as  to  instituted  hein  and  uni- 
versal le^tees,  but  not  to  particular  legatees.  [Article  984.] 

This  nght  is  acquired  by  the  hen*  oy  the  operation  of  the  lam  alone,  before 
he  has  taken  any  step  to  put  himself  in  possession,  or  has  expressed  any  will 
to  accept  it    [Article  986.] 

The  heir  being  considered  seized  of  the  succession  from  the  moment  of  its 
being  opened,  tlu  right  of  possession  which  the  deceased  had,  eontinuts  in  the 
person  of  the  heir,  as  if  there  had  been  no  interruptioii,  and  independent  of 
the  fact  of  possession.     [Article  936.j 

Every  legacy,  not  included  in  the  definition  before  given  of  universal  lega- 
cies, [Art  1599,]  and  of  legacies  under  a  universal  title,  [Art  1604,]  is  a  legacy 
under  a  particular  title.  [Art,  618.] 

Every  legacy  under  a  particular  title,  gives  to  the  legatee,  from  the  day  qf 
the  testators  death,  a  right  to  the  thing  bequeathed,  which  right  may  be  trans- 
mitted to  his  heirs  or  assigns ;  and  this  takes  place  as  well  in  testamentary  dis- 
positions, universal  or  under  a  universal  title,  as  in  those  made  under  a  particu- 
far  title.  Nevertheless,  the  particular  legatee  can  take  possession  of  the  thing 
bequeathed,  Ac     (Art  1619.) 

The  best  way  of  showing  the  law  was  to  bring  all  the  statutoiy  texts 
together. 

Livery  of  seizin  is  not  any  more  in  use  in  Louisiana  than  in  France.  Amongst 
us,  formerly,  it  was  only  required  for  feuds  or  fiefs.  Since  the  abolition  of  the 
feudal  system,  all  lands  are  allodial.  It  is  the  power  of  the  law  that  transfers 
the  ownership  of  things,  and  it  makes  the  seizin  result  firom  the  title  deed  that 
conveys  the  property.  Here  the  investiture  results  from  the  will  itself,  from 
the  quality  of  the  legatee  under  a  universal  title,  and  from  the  above  dted 
enactments,  which  require  no  commentary. 

We  even  see,  from  article  1619  of  the  Louisiana  Code,  that  the  only  modifi- 
cation made  with  respect  to  the  particular  legatee  relates  to  possession  alone ; 
but  even  the  particular  legatee  is  the  owner  of  the  thing  bequeathed  him,  by 
the  mere  effect  of  the  will,  since  his  right,  if  he  has  not  made  use  of  it,  passes 
to  his  heirs.  A  fortiori,  when  a  legatee  has  a  universal  title — as  the  cities 
have — he  is  the  absolute  owner  of  the  thing  bequeathed  to  him.  One  cannot, 
in  Louisiana,  be  instituted  a  legatee  under  a  universal  title  of  the  residue  of  a 
testator^s  property  for  one-half,  without  being,  at  the  same  time,  seized  by  the 
death  of  the  testator  and  the  power  of  t)io  law,  of  the  undivided  ownership  of 
this  residue. 

This  idea  the  cities  have  very  well  expressed  in  their  first  and  second  pod- 
ttons ;  nor  can  anything  be  more  accordant  with  right  reason  than  the  third, 
which  is  a  development  of  the  first  two. 

The  terms  of  the  will  are  terms  of  disposal  and  command :  "  /  giw,  will 
and  bequeath^  They  are  universal  tenns  as  to  the  thing  given:  **  All  the 
rest,  residue  and  remainder  of  my  estate,  real  and  personal,  present  and 
FUTURE :  ^'  they  express  grammatically  the  transfer  of  ownership  from  the  per- 
son of  the  testator  to  the  person  of  the  legatees,  "  Unto  the  Mayor,  Aldertnen 

and  Inhabitants  of ."    Now  it  is  evident  that,  by  virtue  of  the  law  of 

Louisiana,  which  confers  the  ownership  on  the  donee,  and  clothes  him  with  it 
by  the  mere  effect  of  the  will  and  of  the  opening  of  the  succession,  the  cities, 
universal  legatees,  or  legatees  by  a  universal  title,  each  for  one-half,  are  invested 
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witii  the  ownership  and  domain,  eren  independently  of  the  formalities  which       Btatb  or 
confer  possession  as  to  third  parties.  Lootmama,  Ac., 

Moreover,  the  will  contains  passages  which  help  to  pat  this  truth  in  a  still  Ixkotoiis  or 
stronger  light  It  is  because  the  cities  are  owners,  that  the  testator  thought  it  KcJ)oMooa. 
ncoessarr  to  forbid  them  (p.  8,  at  bottom  of  priated  will,)  to  alienate  or  sell  any 
part  of  his  real  estate ;  it  is  because  they  are  owners,  that  he  had  to  resort  to 
special  dispositions  to  deprive  their  administrators  in  ordinary  of  the  manage- 
ment of  said  estate.  It  is  because  they  are  owners  that  he  confers  on  them  the 
right  of  appointing,  under  certain  titles,  annual  administrators  of  the  mass  of 
his  property ;  it  is  because  the  cities  are  owners,  that  these  administrators,  un- 
der the  title  of  Commi^oners  of  the  General  Estate,  are  bound  to  render  an- 
nual accounts  to  the  cities ;  that  the  cities  have  a  supervision  of  their  doings ; 
that  the  purchases  made  by  the  Society  for  the  Relief  of  Orphans  must  be 
made  (p.  13)  with  the  approbation  of  the  Mayor  and  Aldermen  of  New  Orleans, 
who  must  be  parties  to  the  deeds ;  that  the  purchases  made  by  the  Commis- 
stoners  of  the  Asylum  for  the  Poor,  must  be  approved  by  the  Mayor  and  Coun- 
cils of  New  Orleans ;  and  thfe  purchases  made  by  the  Directors  of  the  School 
Farm,  by  the  Maytir  and  Council  of-  Baltimore,  (p.  9.)  It  is  especially  because 
those  cities  are  owners,  that  he  forbids  any  compromise  on  their  part,  in  rela- 
tion to  their  respective  rights,  and  that  he  insists  on  their  remaining  forever 
tenants  in  common,  for  it  is  impossible  to  suppose  the  right  of  compromising 
and  of  remaining  tenant  in  common,  without  supposing  the  right  of  ownership. 

But  will  it  be  contended  that  there  is  no  ownership  vested  in  the  cities,  for 
ttiat  very  reason  that  there  is  a  perpetual  prohibition  to  alienate,  which  would 
constitute,  apparently,  an  endless  usufruct,  without  any  real  ownership  ?  This 
would  be  an  error  contrary  to  all  principles  of  law. 

Undoubtedly,  in  the  case  of  natural  persons,  of  private  individuals  whose 
fife  is  bounded  by  birth  and  death,  the  perpetual  ju6  utendi  stripped  of  the  jiM 
itbuUndi,  would  be  a  juridical  chimera.  But,  in  the  case  of  a  civil  corporation, 
such  as  the  cities  of  New  Orleans  and  Baltimore,  that  is  to  say,  "  of  an  intel- 
lectual body,  created  by  law,  the  members  of  which  succeed  each  other,  so 
ttiat  the  bodjT  continues  always  the  same,  notwithstanding  the  change  of  the 
individuals  which  compose  it,  (Louisiana  Code,  art  418,)  this  college  of  inhabi- 
tants is  capable  of  possessing,  a»  atmer^  property  whicn  it  will  use  and  not 
alienate. 

Indeed,  it  cannot  be  otherwise,  from  the  very  nature  of  things,  for  all  that 
property  the  use  of  which  is  common  to  the  whole  city,  as  the  streets,  the  mar- 
kets, the  town-hall,  has  an  owner,  to  wit,  the  community ;  and  if  the  law  says 
(art  474  of  the  Louisiana  Code,)  Ihat  things  naturally  susceptible  of  ownership 
may  lose  that  qualit;^  in  consequence  of  their  being  applied  to  some  public  pur- 
pose incompatible  with  private  ownership,  the  law  never  meant  to  say  that  the 
State  had  not  the  dominion  of  the  high  roads  established  by  State  authority,  or 
that  cities  had  not  the  dominion  of  the  streets  and  markets  opened  by  them. 
Nothing  more  is  meant  by  art  474  than  that,  so  long  as  things  are  in  that  pre- 
dicament, the  lands  of  the  State  or  a  municipal  corporation  cannot  be  in  com- 
ntercioy  or  become  private  property. 

On  the  other  hand,  cities,  in  order  to  minister  to  certain  public  wants  or  pur- 
poses, may  find  it  necessary  to  hold  such  property  as  is  and  forms  patrimoiiium 
cMlatU.  And  the  Legislature  has  the  power  to  declare  certain  property  of 
cides  to  be  inalienable.  The  Louisiana  Code,  in  art  476,  speaks  clearly  on  this 
point:  ** individuals  have  the  free  disposal  of  the  property  which  belongs  to 
ttiem,  under  the  restrictions  established  by  law." 

But,  the  property  of  the  corporations  of  cities,  or  other  corporations,  are  ad- 
ministered according  to  laws  and  regulations  which  are  peculiar  to  them,  and 
can  only  be  alienated  in  the  manner  and  under  the  restrictions  prescribed  in 
their  several  acts  of  incorporation. 

Hence  it  follows  that,  when  a  private  person  gives  to  a  city,  even  with  the 
charge  of  never  alienating,  the  gift  is  not  the  less  a  gift  of  the  ownership;  and 
if  tlie  dty  which  is  the  object  of  the  bounty  derives  a  perpetual  enjoyment  from 
the  thing,  the  city  is  not  the  less  the  owner  of  such  thing,  whether  she  appro- 
priates it  to  a  branch  of  the  public  service,  or  devotes  its  revenues  to  municipal 
purposes.  The  ownership  is  in  her.  It  is  as  a  city,  and  for  her  own  exclusive 
interest,  that  she  is  deprived  of  the  jtw  ahutendi  over  her  ow«  property.  Cities, 
poblic  institutions  or  corporations  can  be  deprived  of  the  jui  ahut$ndi  over 
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SiATH  OF       things  which  belong  to  them,  without  their  right  of  ownership  being  impaired. 
LouiMAiiA,  *c.,  ^jjgjj  ^jjg  thing  is  devoted  to  some  public  use,  there  exists  a  state  of  ownership 
ExHcuTORBor   pro  indivisOy  resulting  from  that  very  public  use;  when  the  thing  is  inalienable 
MoDoRooH.     jjj  order  to  secure  certain  branches  of  the  public  or  municipal  service,  the  loss 
of  the  jiu  ahutendi  results,  not  from  the  ownership  being  vested  in  any  other 
person,  but  from  the  city  (a  perpetual  entity)  having  expressly  or  tacitly  incur- 
red the  obligation  of  not  transferring  the  property  to  others. 

§IV. 

OF  THE    RIGHT    WHICH    THE  CITIES   HAVE   OP   ACQUIRING,    flVEN   FOR  THE   PURPOSE 
OF   FORMING   OTHER  ESTABLISHMENTS   OR  CORPORATIONS. 

Nothing  can  be  more  free  from  doubt  than  the  right  and  capacity  of  the 
Cities  to  take  property  for  themselves,  or  to  the  intent  of  forming  establishments 
for  municipal  purposes. 

We  will  first  speak  of  the  right  and  capacity  of  the  Cities  to  receive  by  will 
for  themselves. 

The  old  jurisconsults  of  Rome  were  long  of  opinion  that  cities,  bodies  corpor- 
ate and  the  other  artificial  entities,  which  they  called  univerdtate^,  were  not  ca- 
pable of  being  instituted  heirs,  on  the  ground  that  one  could  dispose  in  favor 
of  determinate  persons  only,  and  that  corporations  had  no  physical  existence. 
A  man  could  not  leave  his  estate  to  a  College  of  priests,  but  he' could  lawfully 
give  it  to  the  temple,  in  which  they  ministered  (Fragm.  of  Ulpian,  tit  21,  §  4, 
and  tit.  25,  §  5,).  But  gradually  cities  and  all  corporations  or  ttnitersitaUs 
came  to  be  considered  as  individuals,  and  were  accounted  civil  persons,  when 
their  formation  had  been  authorized  or  recognized  by  the  State.  Thenceforth 
all  companies,  bodies  or  institutions  sanctioned  by  the  Sovereign  Power,  came 
to  be  ranked  among  persons  capable  of  being  instituted  heirs,  ffereditatis  rel 
legati  sen  Jidei  commissi  aut  d^nationis  tituliSj  domvs  ant  annona  citiles  avt 
quoplibet  cBdificia  vel  mancipia  ad  jus  incIytcR  urhis^  tel  alterivs  cujusltbet  ciri- 
tatis^pervenire  possunt^  says  the  Code  of  Justinian,  lib.  6,  tit  24, 1.  12.  To  the 
same  purport  are  the  laws  1,  14,  22,  23,  of  book  1,  tit  2,  of  that  Code. 

Thus,  in  the  last  stage  of  the  Roman  law,  communities  of  inhabitants  and  all 
corporations  could  be  instituted  heirs,  legatees  and  donees. 

In  France,  in  the  latter  period  of  the  old  monarchy,  some  restrictions  were 
imposed  on  such  act*?  of  liberality,  especially  when  they  consist c<l  of  real  estate, 
and  the  corporations  instituted  were  ecclesiastical  bodies.  But  the  Civil  Code 
was  promulgated.  In  its  902d  article,  it  enacts  that  "  all  persons  may ...  re- 
ceive either  by  donation,  or  by  will^  except  such  as  the  law  declares  incapable." 
The  consequence  is  that  cities,  communities  of  inhabitant;:,  public  institutions, 
and  all  authorized  corporations,  which  are,  also  in  France,  civil  persons,  arc 
capable  of  receiving  by  will  or  by  donation. 

It  was,  therefore,  not  necessary  that  the  Civil  Code  should  declare  their  ca- 
pacity to  take,  unless  the  intention  of  the  Legislature  had  been  to  impose  some 
limit  or  check  on  acts  of  liberality  towards  them.  Such  would  be  the  course 
pointed  out  by  logical  accuracy  to  a  lawgiver  compiling  a  bodv  of  positive  laws. 
He  does  vot  enumerate  mpacities  ;  he  establishes  them  for  all,  and  only  makes 
special  enactments  with  i-espect  to  incapacities  or  abridgments  of  right 

Hence  our  art.  010  :  **  Dispositions  inter  vinos,  or  by  will,  in  favor  of  hospi- 
tals, of  the  poor  of  a  parish,  or  of  institutions  of  public  utility,  shall  not  take 
effect  unless  authorized  by  an  order  of  the  king  in  counsel." 

Thus  amongst  us,  cities,  like  private  persons,  have  an  unlimited  capacity  to 

take  a  legacy  of  any  amount,  under  a  universal  title,  or  under  a  particular  title; 

only,  their  capacity  is  restricted   by  the  necessity  of  obtainfng  a  decree  of  the 

•  head  of  the  government  before  accepting.     Such  is  the  French  law.     Let  us 

turn  to  the  law  of  Louisiana. 

Under  the  title  of  Donations  and  Testaments^  chap.  2,  it  is  said  in  art  1456 
of  the  Louisiana  Code :  "All  persons  may  dispose  or  receive  by  donation  in- 
ter riros  or  vi&rtis  causd,  except  such  as  the  law  expressly  declares  incapable." 
This  article,  it  will  be  seen,  is  still  more  peremptory  than  art  902  of  the  Fi-ench 
Code,  for  by  this  word  "  expressly  "  it  forbids  any  incapacity  being  raised  by 
reasoning  or  induction. 
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The  folloiring  articles,  down  to  art.  1477,  treat  of  the  incapacity  of  giving  j^^^"  ^ 
and  taking.    Cities  and  corporations,  legally  authorized,  are  ranked  among  per-        '^"^'     *' 
SODS,  and  no  article  of  this  chapter  declares  them  incapable.     The  cities  j^ave,    Ezicurouor 
therefore,  a  capacity  to  take,  the  law  being  silent  on  that  point.     Nor  is  this  alL     McDomoob. 

The  title  X  of  book  1,  of  the  Louisiana  Code,  treats  of  corporations.  The 
418th  article  defines  them,  and  says  that,  "for  certain  purposes,  they  are  con- 
sidered as  natural  persons."  The  420th  article  distinguishes  corporations  into 
political  and  private ;  under  another  point  of  view,  article  421  distinguishes 
them  into  civil  and  religious,  and  article  422  places  among  civil  corporations 
those  which  relate  to  temporal  police,  »uch  as  the  corporations  of  cities^  and  art 
424  sajs,  that  corporations  legally  established  are  substituted  for  persons, 
and  further  on,  that  ''trey  are  capable  of  receiving  legacies  and  dona- 
tions." So  that  the  proposition,  contained  in  the  fourth  ground  of  the  plain- 
tiffs, '^  that  the  legacies  have  been  made  to  persons  and  to  corporations  who 
have  no  capacity  to  accept  them,''  is  a  proposition  confuted  by  the  very  text  of 
the  Louisiana  Code. 

All  the  legacies  are  made  to  the  cities  themselves,  the  general  legacy  by  way 
of  universal  title,  the  special  legacies  of  annuities  for  a  School  Farm  and  for  an 
Asylum  for  the  Poor,  are  also  made  to  the  cities,  not  even  to  be  taken  out  of 
the  legacy  under  a  universal  title,  but  only  out  of  the  fruits  and  revenue  there- 
ot  It  is  certain,  and  no  body  thinks  of  disputing  the  point  with  the  plaintiffs, 
that  the  testator  could  give  nothing  to  the  School  Farm,  or  to  the  Asylum  for 
the  Poor,  since  these  institutions  did  not  exist  at  the  opening  of  the  succession, 
and  since  none  can  take  who  does  not  exist. 

Now  Uiis  is. the  second  branch  of  the  proposition.  Has  the  testator  given  to 
a  corporation  Which  did  not  exist? 

The  undersigned  answer  no,  and  they  have  already  touched  upon  this  an- 
swer above,  pp.  34  and  following. 

The  testator  has  left  a  particular  legacy  of  annuities  to  New  Orleans  herself, 
a  particular  legacy  of  annuities  to  the  city  of  Baltimore,  in  order  that  the  for- 
mer may  open  an  Asylum  for  the  Poor,  and  the  latter,  a  School  Farm.  There- 
.  fore,  neither  the  Asylum  for  the  Poor  nor  the  School  Farm  is  a  legatee  under  a 
particular  title.  The  only  legatees  under  a  particular  title  are  the  cities,  with 
the  charge  of  investing  the  annuities  at  some  future  day  in  the  erection  of  two 
useful  institutions,  an  Asylum  for  the  Poor  and  a  School  Parm, 

We  have  already  shown,  pp.  46  and  following,  that  these  were  nothing  else 
bat  two  particular  legacies  made  ttith  a  charge^  and  that  the  only  question  is 
whether  the  charge  is  possible  or  not,  legal  or  not  This  has  been  treated  of 
under  §  I. 

But  the  States  will  probably  say  :  If  the  commissioners  to  be  annually  ap- 
pointed by  the  cities  carry  out  the  recommendation  to  obtain,  so  soon  as  they 
are  inducted,  an  act  of  incorporation  for  the  Asylum  of  the  Poor,  the  Farm 
School,  and  the  Free  Schools  for  the  Poor  of  both  cities  (p.  27,  line  19  and  line 
30,)  these  four  different  establishments  will  then  become  the  owners  of  the 
tcbtators  fortune.  Therefore,  these  future  establishments  are  the  true  recipi- 
ents of  the  testator's  bounty. 

This  we,  once  more,  deny.  A  testator  does  not  bestow  his  bounty  on  an  in- 
stitution which  does  not  exist,  even  should  he  order  it  to  be  created  and  richly 
endowed ;  but  he  bestows  his  bounty  on  a  city  when  he  provides  it  with  the 
means  of  banishing  mendicancy  from  its  precincts  ;  when  he  furnishes  it  with 
the  means  of  raising  a  population  of  poor  men,  but  of  men  trained  up  from 
cbfldhood  to  the  hardy  toils  of  husbandry,  initiated  in  the  first  rudiments  of 
letters,  and  improved  by  a  moral  and  religious  education  ;  when  he  helps  it  to 
the  means  of  imparting  to  poor  children  of  all  classes,  conditions  and  castes  of 
color,  born  in  the  cities  and  theur  suburbs,  the  first  and  necessary  instruction 
which  enlightens  mankind  as  to  their  religious  and  moral  duties,  and  prepares  . 
them,  by  the  elements  of  literary  knowledge,  to  practice  the  mechanic  arts  and 
the  various  lines  of  business,  without  needing  the  help  of  others  to  read,  write 
and  cipher. 

This  needs  no  proof:  it  is  self-evident.  The  cities  alone  are  the  recipients  of 
the  testator's  bounty.  The  Asylum  for  the  Poor,  the  School  Farm,  the  Free 
Schools,  are  not.  These  future  establishments  or  corporations  will  not  be  estab- 
lishments of  the  creation  of  John  McDonogh ;  they  will  be  establishments  of 
the  cities  themselves*,  created  by  the  cities,  at  the  suggestion  of  the  testator. 
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State  w  Thus,  the  annual  Coronussioners  of  the  cities  (when  the  annuities  shall  have 

'°"'"^*     '*  reached  the  specified  amountB,)  will  not  call  on  their  respective  legislatures  for 

KKC0TOB8  0F    the  incorporation  of  the  Asylum  for  the  poor,  of  the  School  Farm,  of  the  Free 

MoDoNOGH.     i^jjjj  Public  Schools  for  the  Poor,  in  the  name  of  the  testator ;  they  will  call  for 

it  as  Commissioners  of  the  cities  for  this  purpose ;  they  will  call  for  it  hy  virtue 

of  the  power  conferred  on  them  by  annual  election.     And  if  the  Legislatures 

sanction  the  erection  of  these  new  corporations,  the  corporations  will  not  take 

the  testator's  property,  as  in  a  substitution,  where  the  substitute  or  fidetcom- 

mismry  takes  from  the  gravan*^  not  from  the  gratatus  ;  they  will  receive  their 

property  directly  from  the  cities,  who  will  thus  have  divested  themselves  in 

order  to  form  institutions  for  their  own  advantage ;  they  will  receive  ab  urhibutt 

gracatia,  nan  a  tesiatore  gratanU. 

Moreover,  should  the  States  insist  that  the  pretended  charge  of  incorporating 
at  a  future  day  the  Asylum  for  the  Poor,  the  School  Farm  and  the  Free  Schools, 
is  a  ground  for  avoiding  the  legacies,  although  it  has  been  proved  superabun- 
dantly that  it  is,  at  the  very  utmost,  an  impossibility  which  does  not  avoid  any- 
thing, and  that  there  would  be  neither  a  substitution  nor  a  fidei  commmum^  nor 
absence  of  ownership  in  the  cities :  even  in  this  case,  and  with  the  will  spread 
before  the  court,  the  cities  will  prove  that  the  testator  never  imposed  on  them, 
either  by  way  of  charge,  condition  or  mode,  the  obligation  of  incorporating 
either  the  Free  Schools,  the  Asylum  for  the  Poor  or  the  School  Farm. 

Assuredly,  a  city  appropriating  a  portion  of  its  property  (even  that  which  a 
testator  has  devised  to  it  for  that  purpose,)  to  the  annual  support  of  like  estab- 
lishments, has  the  power  of  retaining  the  directors  of  said  establishments  among 
its  own  employees ;  of  setting  forth  the  costs  of  the  creation  and  support  of 
such  establishments  in  the  account  of  its  municipal  expenditures,  without 
taking  any  steps  for  making  corporate  bodies  of  such  institutions.  That  does 
not  prevent  the  city  from  having  Free  Schools,  an  Asylum  for  its  Poor,  a  School 
Farm ;  onl^,  in  that  case,  the  establishments  are  part  and  parcel  of  the  muni- 
cipal patrtm&nium  and  administration,  subject  to  the  city  government 

Now,  all  that  the  testator  has  willed,  all  that  he  has  required  by  i€(n^  ^ 
eommandy  is  that  the  annuities  should  be  received  out  of  the  four-eighths  of  the 
remainder  of  his  property  until  the  cities  can  found  these  establishments ;  and 
that,  till  then,  the  other  four  eighths  of  the  revenues  should  be  employed  by 
the  cities  in  the  public  education  of  the  poor,  so  that  (the  funds  being  made  up 
by  the  accumulation  of  the  annuities  for  the  four  particular  legacies,  tirst  to  the 
Colonization  Society ;  secondly,  to  the  city  of  New  Orleans,  for  an  Asylum  for 
the  Poor ;  thirdly,  to  the  Society  for  the  Relief  of  the  Orphans  of  the  same 
city ;  fourthly,  to  the  city  of  Baltimare,  for  a  School  Farm ; )  the  cities,  l^a- 
tees  under  a  universal  title,  disincumbcred  of  the  burthen  of  the  four  particular 
legacies,  may,  thenceforward,  devote  the  entire  revenue  of  his  succession  to  the 
gratuitous  education  of  the  poor  of  the  two  cities  and  their  suburbs.  Nothing 
more  has  he  said  by  words  of  command.  And  assuredly,  all  t?iat  can  be  done 
without  creating  corporations,  even  should  each  charity  be  administered  by  an- 
nual commissioners. 

But  when  he  spoke  of  erecting  the  charities  with  which  he  charged  the  cities 
into  corporations,  or  artificial  beings  clothed  with  their  own  personality,  he  did 
not  make  a  disposition ;  he  merely  expressed  a  wish,  a  desire.  He  did  not  use 
the  terms :  "  It  is  my  will,  and  I  direct,"  (p.  6,)  and  others  which  betoken  a 
well-settled  purpose.  He  has,  on  the  contrary,  made  use  of  prayer  and  ttdnice. 
He  has  not  made  it  a  charge  of  his  will  or  his  legacies. 

In  all  the  passages  where  he  speaks  of  this  subject,  (p.  13,  line  18;  p.  19, 
line  18 ;  p.  27,  lines  19  and  80 ;  )  he  does  not  say :  ''  It  is  my  will ;  *'  he  merely 
says  :  "  I  also  recommend,"  that  is  to  say,  I  deem  it  expedient,  I  deem  it  usetul 
that  these  charities  should  be  incorporated,  but  that  does  not  mean:  ** I  direct 
that  it  be  done." 

Our  interpretation  is  the  more  to  be  relied  on,  that  the  testator  mi^t  weU 
fear  all  his  conditions  would  not  be  sanctioned  by  the  Legislatures.  And  when- 
ever he  recommends  the  obtaining  of  an  act  of  incorporation,  he  adds  the 
clause:  '* subject  always,  however,  to  the  conditions  herein  provided  for." 
Therefore,  this  recommendation  was  only  made  in  case  the  cities  or  their  an- 
nual commissioners  should  conclude  that  the  Legislatures  would  introduce  no 
modifications ;  therefore  /  recommend  is  not  an  order,  but  the  expression  of  a 
wish.    An  additional  reason  why  our  construction  should  be  the  true  one,  is, 
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that  the  last  two  lines  of  page  twenty-seven  of  the  printed  will  are  quite  in  the       ^atr  or 
lanf^iage  of  dubitation :     "Should  it  be  necessary  and  desirable  to  have  said  i^«^«i^-*» *«., 
institution  incorporated.*'  Exicimtws  or 

Even  were  our  interpretation  erroneous,  it  ought  to  be  adopted  by  the  Court,  McDokooh. 
i(  as  the  States  pretend,  the  charge  of  employing  a  legacy  in  the  establishment 
and  endowment  of  a  corporation  ought  to  avoid  the  legacy  itself.  For  there 
is  a  principle  of  the  Roman  law  that  must  always  govern  in  the  construction  of 
an  instrument,  which  is,  that  it  must  be  construed  potiu»  ut  taleat  quam  tit 
pereat,  and  this  principle  is  adopted  in  article  1706  of  the  Louisiana  Code,  cited 
above. 

Therefore,  if  the  words  /  recommend  are  ambiguous ;  if  they  can  be  taken 
in  a  sense  of  command  which  would  avoid  the  legacy  made  to  the  cities,  or  in 
a  sense  of  prayer  or  advice,  article  1706  would  make  it  the  duty  of  a  court  of 
judicature  to  take  them  in  this  latter  meaning  of  prayer  er  adrUe^  in  order  to 
uphold  the  legacies  made  to  the  cities,  who  would  remain  free  to  follow  or  not 
to  ibllow  the  prayer  or  advice  of  incorporating. 

Such  is  the  constant  rule  of  decision  in  France,  whenever  a  legacy  is  bur- 
thened  with  a  substitution  which  would  annul  the  legacy  itself. 

When  the  charge  of  substitution  is  written  in  terms  of  command,  the  legacy 
is  nan ;  when  the  charge  of  returning  the'property  is  couched  in  terms  of  prayer 
or  adtice^  the  legacy  is  valid  and  the  chu>ge  fiUls  to  the  ground.  On  this  point 
we  refer  to  TouUier,  Droit  Civ.  Franc,  vol.  6,  n.  27 ;  Grenier,  TVaite  dee  Vonor 
tion$j  Obeervations  preliminairee^  n.  X ;  Rolland  de  Villargues,  Dee  Suhetitu- 
tione  prohibiee,  n.  173. 

In  order  to  leave  no  doubt  as  to  this  position,  which  gives  fresh  corroboration 
to  what  the  undersigned' have  said  in  §§  II  and  III,  they  will  set  forth  the  opin- 
ion of  Merlin,  given  in  a  case  of  this  lund,  he  being  then  Attorney  General  in 
the  French  Court  of  Cassation. 

One  Bourge^  by  his  will  had  instituted  his  wife  his  universal  heir.  By  art 
7  of  the  instrument,  he  } egged  {il  priait)  his  universal  heir  to  dispose  of  one 
moiety  of  his  real  estate  in  favor  of  his  brother-in-law.  . 

The  testator's  brothers  sought  to  have  the  will  set  aside  with  respect  to  the 
moiety  burthened  with  a  substitution  in  favor  of  the  brother-in-law. 

The  widow  answered  that  art  7  was  expressed  in  precatory  words ;  that  the 
testator  had  adtieed  not  commanded;  that  she  remained  prefecUy  fr>se,  and  that 
there  was  no  substitution. 

On  April  4,  1807,  the  Court  of  Appeals  of  Brussels  rejected  the  claim  of  the 
collaterals,  "  inasmuch  as  the  disposition,  in  art  7  of  the  will,  ie  not  expressed 
in  teards  of  command^  and  confers  no  right  on  him  in  whose  favor  the  instituted 
heir  is  requested  to  dispose." 

The  brothers  of  the  deceased  filed  their  petition  in  error  in  the  Court  of  Cas- 
sation. On  January  6th,  1809,  the  Court  dismissed  the  petition.  Thus  the 
will  was  sustained  in  its  entirety,  because  to  beg,  to  adrise,  to  recommend,  is  not 
to  order,  to  dispose.  And  Attorney  General  Merlin  explained,  in  his  re- 
quisitoire,  why  the  words  "  I  beg,  I  wish,"  which  are  sufficient  to  express  what 
k  willed  by  a  testator  agreeably  to  law,  are  insufficient  when  he  wills  a  thing 
prohibited  by  law : 

"The  reasons  that  might  be  assigned  for  imparting  an  obligatory  force  to  the 
words  *  I  beg,  I  wish.'  are  counteracted,  in  our  system,  by  a  great  principle 
iumished  by  the  Roman  Law  itself;  in  case  of  doubt  as  to  the  meaning  of  a 
dause,  a  construction  which  tends  to  the  validity  of  the  act  of  which  that 
dause  is  a  part,  must  be  preferred  to  a  construction  which  would  annul  it 
Qu/oties  in  aetionibus  aut  in  exceptionibus  mnbigna  oratio  est,  commodissimnm 
eat  id  aeeipi  quo  res  de  qua  agitur  magis  taleat  quam  pereat.  Dig.  lib.  34,  tit 
5,  L  12. 

"  It  is  true  that  such  a  construction  of  this  clause  (the  precatory  clause)  ren- 
ders it  illusory.  But,  as  there  is  a  rule  which  in  doubtful  cases,  deems  the  tes-' 
tator  to  have  written  nothing  useless,  so  is  there  another  which  says  that,  in 
doubtful  cases,  a  testator  is  not  deemed  to  have  attempted  what  the  law  forbids, 
and  still  less  what  would  have  drawn  along  with  it  the  annihilation  of  his  chief 
disposition.  Now,  in  the  clashing  of  these  two  rules,  the  first  ought,  beyond 
an  dispute,  to  give  way  to  the  former,  the  second  ought,  incontestably,  to  pre- 
▼mil  over  the  first"  (Merlm,  Argument  delivered  on  Januaiy  6,  1809,  lUper- 
Unre  de  Juritpntdenee,  Vo.  SubstitfidHcommissaire^  sec.  8,  n.  7.) 
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We  could  hardly  avoid  citing  the  above  decision  (which  our  courts  of  judica- 
ture have  adhered  to  since  1800,  and  the  legal  accuracy  of  which  has  not  been 
ExBcutoBs  or    impeached  since  the  promulgation  of  the  Code,)  because  it  answers  all  the  ques- 
tions embraced  in  §§  II,  III  and  IV. 

§  V. 

OF  THE   TRANSLATION   OF   A   LEGACY   P<ENiE  NOMINE,    (  OR  GIFT   OVER  BT   WAY  OF 

PENALTY.) 

Before  entering  on  this  point,  the  discussion  of  which  is,  undoubtedly,  useful, 
since  counsel  have  mooted  it  in  America,  the  undersigned  deem  it  proper  to 
remark,  that  it  is  much  more  general  than  the  questions  that  arise  from  the 
will  itself. 

The  will  says  (p.  28,  line  12,)  that  the  legacies  shall  go  from  the  cities  to  the 
States,  if  the  two  cities  shall  combine  together,  and  knowingly  and  wiUlngly 
violate  the  conditions  laid  down  for  the  management  of  the  General  Estate,  and 
the  application  of  its  revenue.  Now,  this  is  a  case  which  has  not  arisen  as  yet, 
and  which  will  be  examined  in  §  VII. 

The  same  will  says  (p.  28,  line  38,)  that  the  legacies  shall  also  go  from  the 
city  to  the  State  of  which  it  is  a  part,  in  case  of  a  lapse ;  and  it  will  be  shown, 
§  VIII,  that  no  lapse  has  taken  place. 

These  are  the  only  cases  of  translation  of  legacies  provided  for  by  the  wilL 

With  this  preliminary  remark  we  will  proceed  to  the  general  question. 

From  the  mere  fact  that  the  literal  fulfiUment  of  the  charges,  modes  and 
conditions  of  the  legacies  bequeathed  to  the  cities,  is  impossible  or  contrary  to 
the  laws,  to  good  morals,  or  tb  public  policy,  does  it  follow  that  the  transfer  of 
legacies  ordered  by  the  testator  ought  to  take  place,  from  the  cities  first  institu- 
ted to  the  States,  who  claim  the  benefit  of  this  gift  over  ? 

Ethics  and  natural  law  answer  in  the  negative. 

Every  transfer  of  a  l^acy  deprives  the  legatee  of  a  vested  right,  and  de- 
prives him  of  it  by  way  of  penalty. 

Every  penalty  imposed  on  any  one  in  case  he  should  not  fulfill  a  charge  or 
condition  contrary  to  the  laws,  to  public  morals,  or  to  public  policy,  is  an  im- 
moral or  illegal  penalty. 

The  infliction  of  an  unjust,  immoral,  or  unlawful  penalty,  if  the  courts  gave 
it  effect,  would  lead  men  to  attempt  impossible  things  (which  would  be  folly,) 
or  to  violate  the  laws,  good  morals,  or  public  policy,  to  secure  to  themselves  the 
possession  of  the  property  given  to  them,  (which  would  be  criminal.)  There- 
fore, in  equity  and  natural  law,  when  a  legacy  is  burthened  with  conditions^ 
charges  and  modes  impossible,  contrary  to  the  laws,  to  good  morals  and  to  pub- 
lic policy,  a  testator  cannot,  in  case  the  legatee  should  refuse  to  fulfill  the  impos- 
sible or  illegal  conditions,  revoke  it  by  a  gift  over,  or  by  what  is  called  a  trans- 
lation of  the  liberality. 

The  penalty  and  the  translation  of  liberality  pffiKB  nomine  ought  to  be  al- 
lowed when  the  condition  of  the  original  legacy  is  legal  and  possible.  The  pe- 
nalty and  the  translation  of  the  gift  pcsncB  n&mine  are  ineffectual  when  the  con- 
dition or  charge  of  the  legacy  is  illusory  and  impossible.  Such  are  the  dictates 
of  reason,  of  logic  and  of  natural  equity. 

Let  us  now  pass  to  the  history  of  the  law  on  this  point 

Testators  undoubtedly  abused,  at  an  early  period,  the  absolute  liberty  of 
making  a  last  will.  They  thought  they  had  a  right  to  tack  on  their  will  the 
most  whimsical  dispositions.  But  not  only  did  the  rule  which  grew  into  prac- 
tice of  regarding  conditions  physically  or  legally  impossible  as  not  written, 
bring  back  testamentary  dispositions  to  rational  principles ;  but  another  rule 
came  to  prevail  about  the  time  of  the  Antonines,  which  rule  is,  that  institutions 
of  heirship  and  legacies  are  acts  of  grace  and  beneficence,  and  that  they  ought 
not  to  be  marred  by  penalties  laid  on  the  very  persons  whom  the  testator  honors 
with  his  bounty.  This  rule  was  an  offshoot  from  the  doctrine  of  the  philoso- 
phers which  then  so  powerfully  influenced  legislation :  **  Ben^ciym  nullum 
esty  nisi  quod  ad  nos  primum  aliqua  cogitatio  divert  arnica  et  henigna^^^  Se- ' 
nee.  lib.  0,  2>6  Ben^fidi*. 

CapitolinuSy  in  his  Life  of  Antoninus  lius^  says  this  emperor  was  the  first 
who  reprobated  legacies  by  way  of  penalty :     "  Primus  eonstituit  ne  puma 
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cau9a  legatum  relietum  manereV    He  declared  them  all  void,  even  when  the       Stats  or 
condition  was  possible  and  lawful.  LouisiAjrA,  Ac, 

From  Antoninus  Pius  to  Justinian,  every  bequest,  revocation  or  gift  over  of  Rxbcctom  op 
legacies  pana  causa,  was  absolutely  void.  This  absolute  nullity  was  established  McDomogh. 
without  opposition  for  le^cies  in  general ;  there  had  never  been  any  difference 
of  opinion  as  to  the  application  of  the  principle  except  for  institutions  of  an 
heir  and  legacies  of  freedom,  but  the  controversy  had  died  out  in  the  days  of 
Maretts  Aurelius  :  Pctnm  nomijie  (s&jb  Gaius)  inutilitur  hgatur.  Pcenaau- 
iem  nomine  Ugari  videtur,  quod  coercendi  heredis  causa  relinquitur,  quo  ina^is 
aliquid  faeiat  out  nan  facial. . . .  Sed  nee  libertas  quidem  pcencB  nomine  dari 
potest^  quamvis  de  ea  refuerit  quassitum.    [Inst  Com.  2,  n.  235,  and  n.  236.] 

Ulpian  says  as  much  in  his  Regul.  Lib.  tit  24,  De  legatis,  n.  17. 

Justinian  himself  acknowledges  that,  before  his  reign,  all  penal  dispositions 
in  wills  were  null  and  void :  "  Pobmb  quoque  nomine  inutilitur  Ugabatur,  adi- 
mdnitur  zel  transferebatur.  PcRnod  autem  nomine  legari  ridetur  .  .  .  (the  re- 
mainder as  in  Gaius)  et  in  tantum  hcee  regvla  observahatur,  ut  quam  pluribus 
principalibus  eonstitutionibus  significetur  nee  principem  quidem  agnoscere 
quod  ei  pcma  nomine  legatum  sit.     [Instit  lib.  2,  tit  20,  §  36.] 

However,  Justinian  partially  repealed  the  law  of  Antoninus  Pius,  by  the  law 
in  the  Code,  lib.  6,  tit  41,  De  his  quoi  potncR  nomine  in  testamento,  Ac.,  and  by 
the  aforesaid  §  36  in  the  Institutes:  Generaliter  ea  qua  relinquuntur,  licet 
pana  nomine  fuerint  relieta,  tel  adempta,  vel  in  alium  translata,  nihil  distare 
a  ceteris  legatis  constituimus,  tel  in  dando,  vel  in  adimendo,  tel  in  transferendo  : 
KxcEpns  tidelieet  iis  qu<B  impossibilia  sunt,  vel  legibls  interdicta,  aut  alias 
PBOBROSA  :  hujusmodi  enim  testamentorum  dispositiones  valere,  secta  mearum 
temporum  non  patitur.  [Inst  lib.  2,  tit  20,  §  36.]  And  in  the  constitution  of 
528,  inserted  in  the  Code  repetita:  pradectiojiis,  published  after  the  Institutes, 
after  having  allowed  testators  to  make  penal  dispositions  against  the  heir,  the 
legatee,  the  fideicommissary  or  the  freedman,  si  minus  dispositionihus  suis  heres 
tel  legatarius,  vel  libertate  donatus  paruerit,  the  Emperor  adds  :  Quod  si  ali- 
quid faeere  vel  legibcs  interdictcm,  vel  alias  probbosum,  vel  etiam  impossibile, 
jussus  aliquis  eorum^fuerit,  tunc  sine  ullo  damno,  etiam  neglecto  testatoris 
pb^cefto,  serxabitur. 

Nothing  can  be  more  explicit  The  law  of  Antoninus  is  preserved,  and  the 
testatoris  disposition  is  ineffectual,  without  the  original  legatee  sustaining  any 
damage  therefrom,  and  without  the  possibility  of  ademption,  revocation  or 
translation  taking  place,  whenever  the  legacy  threatened  with  revocation, 
ademption,  or  translation,  is  tainted  with  conditions,  charges  or  modes  contrary 
to  law. 

To  the  same  effect  is  the  law  of  Louisiana.  It  does  not  say  that  every  in- 
fringement of  the  conditions  of  a  legacy  will  annul  it  or  give  a  right  of  action 
for  annulling  it:  it  merely  says,  art.  1703  of  the  Code:  ** The  same  causes 
which  authorize  an  action  for  the  revocation  of  a  donation  inter  vivos,  are  suf- 
ficient to  ground  an  action  for  revocation  of  testamentary  dispositions.'*  Now, 
as  art  1506  reputes  conditions  impossible  or  contrary  to  the  laws  or  good 
morals  not  written,  the  second  legatee  cannot  have  a  better  right  to  claim  the 
revocation  for  hLs  own  benefit  than  the  donor  inter  vivos  could  have,  in  case  of 
the  non-performance  of  these  conditions  so  prohibited  and  reputed  not  written. 
The  original  legatee  would  answer  the  donor  inter  vivos  with  art  1506,  and 
thus  also  does  he  answer  the  second  legatee  :  *'  The  testator  has  instituted  you 
to  take  as  second  legatee,  4n  order  to  compel  me  hi/  fear  to  do  what  is  impossi- 
ble or  contrary  to  law ;  your  second  institution  is  as  defective  as  the  void  con- 
ditions imposed  on  my  legacy.** 

In  vain  will  it  be  said  that  a  distinction  must  be  made  between  a  case  where 
the  testator  purely  and  simply  revokes  the  legacy  if  the  condition  is  not  fulfill- 
edy  and  a  case  where  the  testator  has  appointed  another  legatee,  who  will  take 
the  legacy  by  translation ;  that,  in  the  first  case,  the  threat  is  made  in  terrorem; 
that  in  the  second,  as  there  is  a  person  capable  of  taking  the  benefit  of  it,  the 
revocation  by  gift  over  must  have  its  effect 

The  ready  and  peremptory  answer  is  as  follows  : 
-    The  position  may  be  true  sometimes  when  the  condition  which  the  legatee 
refuses  to  perform  is  legal  and  possible.     Then,  if  the  will  contains  no  clause  of 
translation,  the  Court,  without  discharging  the  condition,  will  consider  it  as  in- 
serted in  terrorem,  and  will  grant  delays  and  acconmiodation  to  fulfil  it,  before 
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allowing  the  property  to  go  to  the  collaterals  whom  the  testator  Qertainly  wished 
to  deprive  of  it ;  but  the  Court  will  be  more  easily  brought  to  decree  a  revoca- 
tion, if  there  is  a  third  party  appointed  to  take  the  gift  by  translation. 

But  those  who  profess  this  doctrine  must  necessarily  restrict  it  to  the  case 
where,  the  charges,  clauses  and  conditions  of  the  first  legacy  being  legal,  the 
original  legatee  has  positively  refused  to  perform  what  is  possible  and  lawful ; 
otherwise,  they  would  violate  art.  1606  of  the  Louisiana  Code,  and  even  the 
laws  of  Justiniaiu  For,  since  the  law  reputes  these  conditions  not  written,  it 
supposes  by  a  legal  presumption  juri$  et  ae  jnre^  that  they  are  not  in  the  will ; 
it  supposes  it  as  well  with  respect  to  the  secondary  legatees  as  with  respect  to 
the  testator  himself.  The  secondary  legatees  cannot,  therefore,  base  an  action 
against  the  oridnal  legatees  on  the  pretended  non-peribrmance  of  the  conditions 
which  the  law  itself  declares  not  to  exist  in  the  will. 

And  let  it  not  be  said :  "  Why  should  it  not  be  lawful  to  give  to  one  on  an 
illegal  or  impossible  condition,  and  to  make  a  gift  over,  if  the  person  first  insti- 
tuted  should  not  fulfill  the  condition  ? ''  Your  alternative  in  favor  of  the  second 
legatee  will  be  nothing  more  than  a  continuation  of  the  impossible  or  illegal 
condition.  You  will  give  effect  to  a  violation  of  the  law,  if  you  allow  a  third 
party  to  improve  his  condition  by  the  fact  of  the  original  legatee  refusing  to 
violate  the  law. 

Thus  are  the  cities  obliged  to  come  back  once  more  to  their  dflemma :  cither 
the  literal  performance  is  possible  and  legal,  and  then  we  will  perform ;  or  we 
shall  be  arrested  by  the  absolute  impossibility  of  executing  certain  clauses,  or 
by  their  repugnancy  to  law,  and,  in  this  case,  the  testament  being  purged  of 
these  cbnditions  by  the  power  of  the  law,  the  States  have  nothing  to  claim  of 
the  cities,  and  have  no  rights  against  them. 

§  VL 

ON  THE  EFFECTS  OF  THE  PERSONAL  ACTS  OF  THE  MATOBS  AND  ILDESXEN. 

The  proposition  which  will  be  developed  in  this  section  is  entirely  hypothetic 
cat,  and  if  the  undersigned  touch  upon  it,  it  is  because  they  know  nothing  more 
of  the  facts  than  what  has  been  set  forth  in  the  beginning  of  this  opinion. 

It  does  not  even  appear  that  hitherto  the  Mayor  and  Aldermen  of  either  city 
have  done,  in  that  capacity,  any  act  indicating  that  they  will  not  obey  the  tes- 
tator's will. 

Nor  does  it  appear  that  they  have  made  judicially  or  cxtra-judicially  any  de- 
mand to  be  discharged  fW>m  any  conditions,  charges  or  modes  of  execution. 

Our  sixth  resolution  does  not  contemplate  the  case  of  an  attempt  on  the  part 
of  the  Cities  (or  one  of  them),  through  the  instrumentality  of  their  administra- 
tors, bv  means  of  a  judicial  or  extra-judicial  demand  or  otherwise,  to  get  rid  of 
a  condition,  charge  or  mode  impossible  or  contrary  to  the  laws  or  to  good 
morals :  for  we  have  always  answered  that  the  condition,  mode  and  charge  dis- 
appeared entirely,  in  fact,  never  existed,  and  that  nothing  could  work  the  loss 
of  the  legacy,  on  account  of  there  having  been  a  legitimate  refusal  to  execute 
a  condition,  charge  or  mode,  whidh  would  have  vanished  before  the  power  of 
the  law.  The  resolution  just  spoken  of  relates  solely  to  the  case  (a  case  of  which 
the  undersigned  are,  in  fact^  wholly  ignorant,  but  whose  existence  they  are 
bound  to  suppose,  in  order  that  all  states  of  the  question  may  have  been  fore- 
seen in  their  opinion,)  of  the  Mayor  and  Aldermen,  m  those  capacities  and  in 
the  exercise  of  their  functions,  having  manifested,  by  municipal  resolves  or  or- 
dinances, by  judicial  demands  or  otherwise,  the  desire  of  being  freed  from  cer- 
tain clauses,  charges  and  conditions,  because  they  considered  them  as  impossible 
or  contrary  to  the  law,  to  good  morals  and  to  public  policy,  though  the  notion 
of  the  Mayor  and  Aldermen  should  be  erroneous,  and  though  what  they  held 
illegal  was  perfectly  legal  in  itself,  and  finally,  though  what  they  deemed  im- 
possible was  nevertheless  possible,  although  difficult  of  execution. 

Now,  in  this  case,  the  undersigned  have  said  in  their  sixth  resolution,  that 
such  an  act  on  the  part  of  the  administrators  (Mayors  and  Aldermen)  of  a  city, 
would  not,  of  itself,  bring  about  a  loss  of  the  legacy  to  the  cities,  nor  a  trans- 
lation of  the  legacy  to  the  use  of  the  States. 

For  this  there  are  two  reasons  equally  powerful. 

The  first,  is  that  the  question  whether  an  act  ordered  to  be  done  is  possible 
and  legal,  is  often  a  nice  and  delicate  question,  respecting  which  there  can  be 
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error  with  good  faith.  A  nearly  imperceptible  shade  separates  the  possible  Statb  of 
from  the  impossible ;  so  it  is  with  the  lejcal  and  the  illegal.  In  a  variety  of  ^^^^^^^  **'•• 
cases  there  is  not  the  slightest  doubt ;  but  there  are  also  circumstances  in  which  ExecrroBB  or 
what  is  not  possible  appears  to  be  so,  where  what  appears  to  violate  no  law  is  McDouooh. 
yet  forbidden.  In  this  debateable  land,  where  physical  or  moral  possibilities  or 
impossibilities  are  found  side  by  side,  shall  a  legacy  be  forfeited  because  a  lega- 
tee has  asked  to  be  discharged  from  a  condition  which  ho  considers,  improperly 
no  doubt,  but  through  error  and  with  an  appearance  of  reason,  as  impossible  or 
contrary  to  the  laws  or  to  public  policy  ?  No.  Forfeitures  and  penalties  are 
not  to  be  inflicted  lightly.  If  the  legatee  has  not  acted  in  a  spirit  of  contuma- 
ciousness  and  rebellion  against  the  tcstator^s  will ;  if  he  had  plausible,  though 
iosafficicnt  reasons,  for  considering  the  clause  as  impossible  or  illegal,  equity 
wDl  not  consider  his  seeking  to  be  discharged  from  the  clause  as  a  positive  re- 
fusal to  perform  it;  a  court  of  judicature  will  not  ignore  the  secret  motives  that 
actuate  men,  and  will  not  punish  them  before  they  have  morally  deserved  the 
penalty.  It  will  decree  the  legatee  to  perform  the  doubtful  clause ;  it  will  bur- 
then him  with  the  costs  of  suit  as  an  amercement  of  his  imprudence  or  his  mis- 
take. If  the  legatee  has  a  competitor,  a  court  will  perhaps  allow  the  oriranal 
legatee  a  delay,  during  which  he  will  be  bound  to  begin  the  performance  which 
he  neglected  through  error,  after  which  delay  the  second  legatee  would  prevail ; 
but  that  is  all  it  would  do  for  the  present  It  would  not  think  itself  bound  to 
decree  a  forfeiture,  a  translation  of  the  legacy.  It  will  only  be  on  the  refusal 
to  execute  the  judgment  that  a  court  will  decree  the  revocation  or  translation 
of  the  gift 

For  the  penalties  and  clauses  of  revocation,  attached  to  testamentary  gifts, 
mugt  he  distinguished  from  the  penalties  and  foi*feitures  imposed  by  contracts. 
The  latter  are  the  work  of  the  contracting  parties,  and  the  result  of  the  aggre- 
gatio  mentium.  In  such  case  there  is  hardly  anything  to  do,  but  to  ascertain 
the  fact  of  non-performance  in  order  to  give  judgment  for  the  other  party  ;  and 
still  even  then,  the  laws  often  allow  the  courts  to  inquire  into  the  good  faith  of 
the  delinquent,  to  examine  whether  the  obligor  is  in  mora^  and  to  grant  delays. 
(See  arts.  1927  and  2C)42  of  the  Louisiana  Code.) 

But  as  for  testamentary  dispositions,  the  author  is  no  longer  present  to  inter- 
pret his  work.  From  the  very  fact  that  he  has  conferred  a  benefit  on  the  origi- 
nal legatee,  he  is  presumed  to  have  been  unwilling  that  the  courts  should  re- 
voke it  for  a  doubt,  for  an  error,  for  a  false  notion  of  the  legatee.  This  respect 
lor  the  principal  intention  of  the  deceased  is  a  powerful  reason  for  not  decree- 
ing a  forfeiture,  beYore  a  court  has  shown  the  doubts  be  unfounded,  by  ordering 
the  performance  of  the  clauses. 

The  second  reason  is  still  more  powerful.  Hitherto  we  have  supposed  the 
mistake  as  to  the  nature  of  the  clauses  and  conditions  to  be  that  of  the  legatee 
himaeUl  In  this  section  of  our  opinion,  we  suppose,  not  the  instituted  cities 
themselves,  but  the  administrators  of  the  cities,  their  Mayors  and  Aldermen,  or 
municipal  councils,  to  have  misapprehended  the  nature  of  the  conditions,  and 
to  have  unfoundedly  sued  to  be  discharged  from  them.  Now,  if  this  hypothesis 
had  become,  or  at  a  later  day  became,  a  reality,  the  undersigned  are  of  opinion 
that  it  would  be  contrary  to  equity,  and  even  contrary  to  the  testator^s  inten- 
tion, to  decree  a  forfeiture  or  translation  of  legacy  because  the  Mayors  and  Al- 
dermen {ioho  are  nothirig  more  than  administrators)  had  fallen  into  a  mistake 
respecting  the  meaning  and  validity  of  the  clauses  and  conditions. 

This  would  be  punishing  the  instituted  cities  for  the  mistake  of  their  admin- 
istrators. It  would  be  forgetting  that  the  administrators  of  cities  cannot  alien- 
ate the  property  of  cities  but  in  cases  where  they  are  expressly  empowered  to 
that  effect ;  that  whatever  an  administrator  does  is  always  taken  and  inter- 
preted in  an  administrative  sense,  and  that  a  suit  by  an  administrator  to  be  re- 
leased from  certain  conditions,  cannot  be  an  occasion  of  damage  to  the  city  or 
corporation  subject  to  his  administration. 

§  VIL 

OF   THE   clause:       "  AND   SHOULD   THE   MAYOR,  AC." 

At  any  rate,  the  undersioned  are  of  opinion  that  the  cities  are  not  within 
any  case  of  revocation,  because  the  testator  has  only  provided  for  one,  "  the 
combinhig  together  of  the  two  cities,  and  their  knowingly  and  willfully  violating 
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Brxn  or      any  of  the  conditions  directed  for  the  management  of  the  General  Estate,  and 
Uycauxkt  Ac.,  ^j^^  application  of  the  revenue  arising  therefrom." 

On  examining  this  clause  of  the  will,  we  cannot  avoid  falling  back  on  the 
general  principles  which  have  been  expounded  above.  If  those  conditions  are 
impossible,  if  they  are  contrary  to  the  laws,  if  they  put  public  policy  in  jeopar- 
dy, it  docs  not  become  the  testator  to  punish  the  cities  because  neither  of  them, 
nor  the  administrators  of  either,  are  willing  to  abide  by  what  is  illegal  or  im- 
possible in  those  conditions. 

But)  in  the  contrary  case,  and  supposing  the  Mayor  and  Aldermen  to  be  in 
error  respecting  the  alleged  nullity  of  the  conditions,  where  would  be  **  the 
combining  together  and  violating  ?  " 

Because  each  city  is  placed  in  the  same  situation,  because  the  States  attack 
them  both,  because  they  are  both  forced  to  defend  themselves,  and  that  by  the 
same  arguments,  against  the  claim  of  the  State,  will  it  be  thence  concluded  that 
they  combine  together  for  the  purpose  of  violating  the  testator's  conditions  ? 
Evidently  not. 

They  certainly  would  have  a  right  to  combine  against  aggression.  And  more 
than  that,  they  have  a  right  to  examine,  even  combincdly,  what  conditions  are 
legally  possible,  what  conditions  are  legally  or  physically  impossible.  So  long 
as  the  cities  examine  these  questions  in  a  spirit  of  candor,  and  with  the  inten- 
tion of  bowing  to  the  decrees  of  the  Courts  on  the  doubtful  points,  they  cannot 
be  charged  with  such  an  improper  combination  as  would  avoid  the  legacies. 

§  vni. 

OF  THE   PRETENDED   LAPSE. 

In  another  part  of  the  will  it  is  said,  that  if  one  of  the  legacies  left  to  either 
of  the  cities  lapsed,  the  legacy  must  go  to  the  State  to  which  the  city  belongs. 

Now,  what  is  a  lapsed  disposition,  or  one  that  is  eaduque  f  It  is  one  which, 
valid  in  itself  and  not  having  been  revoked,  yet,  by  an  accidental  cause,  pro- 
duces no  cft'ect 

It  is  evident  that  there  can  only  be  a  lapse  in  the  cases  provided  for  by  law. 
The  French  law  has  specified  the  causes  of  lapse :  the  case  of  the  legatee's 
death  before  the  testator,  [article  1039,]  or  before  the  accomplishment  of  the 
suspensive  condition  on  which  the  existence  of  the  legacy  depends,  [article 
1040,]  the  incapacity  of  the  legatee,  at  the  time  of  the  opening  of  the  ri^t, 
[article  1043,]  the  loss  of  the  thing  bequeathed,  [article  1042,]  the  refusal  of  the 
legatee  to  receive  the  thing  bequeathed,  [articles  898,  1043.]  We  do  not  know 
of  any  other  case. 

Such  is  the  law,  as  it  results  from  articles  1690,  1691,  1698,  1696  of  the 
Louisiana  Code,  which  in  its  article  1698,  adds  a  new  case  of  lapse,  the  birth 
of  a  child  afler  the  date  of  the  will. 

What  have  all  these  causes  of  lapse  to  do  with  the  present  controversy  ? 
There  is  only  one  which  would  be  applicable,  the  case  of  one  of  the  cities  re> 
fusing  its  legacy.    Now,  both  wish  to  enjoy  their  legacies. 

Will  the  States  say  that  the  word  la^  may  also  be  understood  of  cases  of 
revocation  ?  We  do  not  think  so.  Lapse  is  used  in  English  as  eadvciti  is  in 
French,  in  cases  where  the  legacy  has  never  vested  in  the  person  of  the  legatee: 
But,  should  a  different  meaning  be  given  to  the  word  lapse,  it  would  be  merely 
mooting  anew  the  questions  already  treated  of,  since  the  whole  of  this  argu- 
ment goes  to  prove  that  the  cities  do  not  come  within  any  case  of  revocation. 

§IX. 

WHETHER  THERE   ARE   REALLY  ILLEGAL  OR  IMPOSSIBLE  CLAUSES,  CHARGES,   MODES 
OR  CONDITIONS   IN   McDONOGH's   WILL. 

The  undersigned  have  already  said  that,  at  the  first  blush,  this  question  does 
not  appear  absolutely  necessary  in  the  controversy  as  raised  by  the  States 
against  the  cities. 

How  stands  the  case  ?  The  States  are  plaintitfs ;  and  the  cities  offer  to  exe- 
cute the  conditions,  if  they  are  possible  and  legal. 
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As  the  cities  cannot  be  compelled,  even  by  a  threat  of  revocation,  to  execute       Sf^n  of 
what  is  reputed  not  written  in  a  will,  the  cause  is  confined  to  the  dilemoia  al-  '^'"■^*»  ^ 
readj  put.  gxauurma  or 

However,  it  is  obvious  how  useful  at  a  future  day  mav  be  the  consideration      McDomooh, 
of  this  question  which  covers  so  wide  a  field,  and  all  the  branches  of  which  we 
do  not  profess  to  solve.     We  are  not  initiated  in  the  public  law  of  the  United 
States.     There  are  even  matters  of  fact  of  which  we  are  ignorant,  for  instance, 
the  value  of  the  property  o£«  the  deceased,  and  its  annual  revenue. 

We  have  said  that  John  MeDonogh^  in  the  conditions  imposed  on  his  pro- 
perty, has  exceeded  the  powers  granted  by  law  to  testators,  and  that  conse- 
quently several  of  his  conditions  are  null  or  may  become  so  by  their  exagger- 
ated character. 

Thus,  testamentary  executors  can  be  appointed;  according  to  the  law  of 
Louisiana,  they  may  have  the  seizin  of  the  movables  and  immovables,  and  sell 
them  even,  if  necessary,  to  pay  the  legacies ;  they  have  power  to  receive  what 
is  due  the  succession,  and  to  administer  fully  on  the  estate. 

But  are  they  clothed  witii  the  power  of  converting  personal  estate  into  real 
estate?  of  purchasing  lands  and  houses,  as  if  they  were  the  owners  of  the 
moneys  ?  To  do  these  things  would  be  outstepping  the  law.  The  universal 
legatees  alone  are  owners ;  the  testator  can  undoubtedly  charge  them  to  make 
an  investment  in  real  estate  with  the  moneys  which  he  leaves  them ;  he  can 
empower  his  executors  to  superintend  the  investment ;  but  he  has  no  right  to 
order  his  testamentary  executors  to  purchase  at  their  will,  because  they  are  not 
the  owners  of  the  moneys  to  be  invested. 

Can  a  testator  who  deems  himself  not  rich  enough,  with  what  he  has  ac- 
quired during  his  life  time,  to  establish  the  charities  which  his  benevolence  has 
projected,  validly  order  his  testamentary  executors  and  his  legatees  under  a 
universal  title  or  a  particular  title,  not  only  to  invest,  at  his  death,  his  personal. 
jBstate  in  realty,  but  also  to  make  the  moneys  and  revenues  productive,  to  put 
tiiem  out,  and  call  them  in ;  to  watch  the  proper  opportunities  for  purchasing 
real  property  at  a  cheap  rate ;  to  lend  on  mortgage,  to  let  the  property  on  ad- 
vantageous terms,  but  for  short  periods,  so  that  the  improvements  shall  be  clear 
gain,  afterwards  to  let  at  higher  rents ;  in  fine,  to  administer  the  fortune  he 
leaves,  so  as  to  increase  it  more  and  more,  and  heap  it  up  till  his  succession 
shall  have  become  as  wealthy  as  he  himself  would  have  wished  to  be  to  fulfill 
his  benevolent  views. 

Tn  our  opinion,  such  conditions  are  contrary  to  the  nature  of  things,  to  public 
policy,  and,  in  a  certain  degree,  to  good  morals,  especially  when  legacies  of  this 
nature  are  left  to  cities,  whose  administration  ought  to  tend  to  the  welfare  of 
their  inhabitants. 

Kan,  at  his  death,  transmits  the  ownership  of  his  property  to  legatees  and 
heirs ;  he  exercises  a  last  act  of  volition  over  his  worldly  estate  by  disposing  of 
the  ownership.  But  can  he,  without  violating  the  rules  of  public  policy,  ex- 
tend his  volition  over  the  mode  of  managing  his  estate  ?  Shall  he  be  able  to 
acquire  after  his  death  ?  Can  he  order  that  his  testamentary  heir  shall  accumu- 
late during  a  Ions  period  of  years?  His  last  will  can  only  affect  the  estate 
which  he  leaves,  the  wealth  with  which  God  has  blessed  his  labor,  and  not  the 
property  which  will  be  acquired  with  the  profits.  The  sovereignty  of  his  voli- 
tion cannot  extend  from  beyond  the  grave  over  the  habitual  and  every  day 
maxmgement  of  the  property  which  he  leaves  to  his  legatees. 

Besides,  what  would  be  the  consequence  to  the  citizens  of  New  Orleans  and  of 
Baltimore  ?  (the  former  as  the  town  property,  the  latter  as  the  country  property) 
Why,  that  an  enormous  proportion  of  houses  to  be  let  in  the  city  (and  of  lands 
to  b«  leased  in  the  vicinity  of  the  city) — for  it  is  there  that  the  testator  orders 
all  purchases  to  be  made,  both  with  his  personal  estate  and  with  the  product 
of  tiie  annuities — would  belong  to  the  city.  The  city  corporation  would,  there- 
fore, have  the  monopoly  of  letting  tenements,  and,  agreeably  to  the  testator's 
intentions,  the  city  would  let  them  at  the  highest  possible  rent  In  New  Or- 
leans, the  numbei  of  house  owners  would  diminish  as  the  city  increased  its 
purchases. 

What  would  be  the  consequence  of  this  to  the  city  corporation  ?  Why,  it 
would  be  bound  to  administer  after  the  mode  pointed  out  by  the  w^ill ;  it  could 
never  lease  out  property  on  long  leases,  as  is  often  required  for  commercial  es- 
tablishments and  manufactories ;  instead  of  giving  aid  and  protection  to  the 
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citizens,  the  city  corporation  would  think  itself  bound  to  remain  within  the  let- 
ter of  the  will,  and  to  raise  the  rents ;  at  the  same  time  other  owners  of  houses 
would  also  raise  their  rents ;  citizens  who  are  obliged  to  live  in  hired  houses, 
would  be  laden  with  heavy  burthens,  whilst  the  property  of  the  Fite  Schools 
and  of  the  Asylum  for  the  Poor  would  increase. 

Another  condition,  which  appears  to  us  equally  contrary  to  public  policy,  is 
that  the  property  left  to  the  cities  must  be  administered  by  others  than  the  ad- 
ministrators of  the  cities  themselves.  The  cities  are  corporations  constituted, 
each  according  to  its  municipal  laws  and  regulations :  it  is  according  to  these 
regulations  that  each  appoints  its  Mayor,  Aldermen  and  City  Councils.  The 
g(wd  order  of  the  community  requires  that  neither  city  should  be  burthened 
with  a  double  administration,  nor  with  useless  employees  and  expenses ;  and 
the  law  which  gives  testators  the  power  of  disposing  of  their  property,  does  not 
bestow  on  them  the  right  of  creating,  for  the  cities,  a  special  mode  of  adminis- 
tration in  regard  to  the  property  of  his  succession,  and  perpetual  commissioner- 
ships,  though  delegated  by  the  cities.  For,  in  such  a  case,  it  is  no  longer  a  law 
which  the  testator  makes  respecting  his  property,  it  is  a  law  on  the  manage- 
ment and  mode  of  administration,  in  contradiction  to  the  mode  of  administra- 
tion existing  for  the  cities,  which  changes  according  to  time  and  place.  It  is 
agreeable  to  law  to  dispose  of  the  ownership  of  property  forever,  by  testamen- 
tary disposition ;  it  is  contrary  to  law  to  regulate  forever  the  administration  of 
the  property  bequeathed,  because  the  testator  has  tlio  ownership  in  honu,  but 
not  so  the  future  administration. 

Is  it  contrary  to  the  laws  that  a  testator  should  order  the  inalienability  of  the 
property  which  he  gives  to  the  cities,  even  of  the  property  acquired  by  the  in- 
vestment of  the  personalty  in  realty,  or  by  the  capitalizing  of  the  revenues? 

The  principle  is  that  it  belongs  to  the  legislature  of  each  country  to  decide 
whether  the  patrimonial  property  of  the  cities  and  corporations  ought  to  be 
alienable  or  not  It  is  the  public  interest  which,  in  the  various  emergencies, 
dictates  the  laws.  This  public  interest  varies  according  to  time  and  place.  The 
testator  can  therefore  forbid  alienation ;  it  is  the  province  of  the  legislature,  or 
of  the  courts,  according  to  their  respective  powers,  to  apply  a  remedy  to  the 
effects  of  the  donation.  In  France,  corporations  cannot  alienate,  unless  a  law 
allows  them ;  but  in  France,  also,  there  has  been  a  series  of  edicts  and  of  laws 
which  have  forbidden  them  to  acquire  real  estate.  There  have  ever  been  laws 
which  have  stripped  tliem  of  the  real  estate  they  had.  None  of  these  laws 
concern  us  at  present  The  only  certain  guide  for  the  legislature  is  the  public 
interest,  and  this  sacred  interest  is  not  always  soundly  appreciated. 

In  other  countries  as  well  as  Franco,  it  is  possible  that  the  public  interest 
should  be  seriously  jeopardized  if  a  corporation  should  become  the  owner  of  a 
considerable  portion  of  the  territory,  and  that  the  love  of  country  itself  should 
be  diminished  by  the  necessity  of  having  a  dwelling  place  by  precarious  title 
only.  A  legislative  prohibition  which  would  thwart  MeD&noglCs  will  on  this 
point,  would  only  be  an  impossibility  of  execution  in  the  way  of  a  mode  an- 
nexed to  the  gift;  and  if,  in  the  present  controversy,  the  motives  expounded 
above  are  sufficient  to  show  the  dangers  attending  such  a  mass  of  property  in 
the  hands  of  corporations,  it  would  not  be  easy  to  understand  why  the  cities 
should  not  have  the  right  of  examining  this  point  in  a  spirit  of  candor  and 
good  faith. 

Considered  at  Paris,  December  18,  1861. 

COIN--DELISLE,  Adtocate, 
Late  of  the  Couticil  of  the  Order  of  Advocates  of  Parit. 

DELANGLE, 
Late  Bastonier  of  the  Order  of  Advocates  qf  Paris, 

GIRAUD,  L.  L.  D., 
A  member  of  the  National  Institute. 

DURANTON,  pere, 
Advocate^  Professor  in  the  Law  Faculty  of  Paris. 

MARCADfi,  AdvoeatCy 
Late  Advocate  in  the  Court  of  Cassati&n, 
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Ecsns,  C.  J.     (  Dunbar,  J.,  concurring.)    This  appeal  is  taken  by  the  State       Statb  of 
of  Louisiana  and  the  State  of  Maryland  from  Judgments  of  the  Court  of  the  «.  ' 

Fifth  District  of  New  Orleans.     The  ju.lgmcnt  from  which  the  State  of  Louis-      mcDonooh. 
iana  has  appealed,  is  general  in  favor  of  the  defendants,  for  the  reason  that  the 
State  of  Louisiana  is  not  entitled  to  take,   under  the  will  of  the  late  John 
McDoDogh,  the  half  of  his  estate,  in  the  place  and  stead  of  the  City  of  New 
Orleans. 

The  judgment  from  which  the  State  of  Maryland  has  appealed,  dismisses  the 
petition  of  intervention  filed  by  that  State,  for  the  reasons  given  for  the  decision 
of  the  Court,  as  between  the  State  of  Louisiana  and  the  defendants.  The  State 
of  Maryland  claimed  the  legacy  in  favor  of  the  City  of  Baltimore,  on  the  same 
grounds  that  the  State  of  Louisiana  claimed  that  in  favor  of  the  City  of  New 
Orieans,  and  in  its  petition  of  intervention  prayed  for  a  citation  against  the  City 
of  Baltimore,  to  answer  and  plead  to  their  petition  through  Thonyu  J,  Durante 
&q.^  the  Attorney  appointed  to  represent  the  absent  heirs  in  the  mortuary  pro- 
ceedings. The  citation  and  petition  having  been  served  on  him  accordingly,  he 
filed  an  exception  that  he  had  no  authority  to  represent  the  City  of  Baltimore 
by  virtue  of  his  appointment  of  Attorney  of  absent  heirs,  and  was  not  bound 
to  answer  the  petition,  and  on  this  he  prayed  the  judgment  of  the  Court  The 
exception  thus  taken  was,  after  argument  of  counsel,  sustained  by  the  Court, 
and  the  said  Attorney  of  absent  heirs  dismissed  fh>m  the  suit 

The  City  of  Baltimore  is  not  in  Court  under  these  proceedings  through  the 
medium  of  the  Attorney  of  absent  heirs.  I  find  no  appearance  entered  for  this 
party,  nor  any  authority  to  make  the  City  a  party  to  this  suit 

The  diftmissal  of  the  petition  of  intervention,  there  being  no  antagonist  interest 
represented  on  the  record,  was  a  just  consequence  of  the  decision  on  the  excep- 
tion. According  to  my  judgment,  neither  the  State  of  Maryland  nor  the  City 
of  Baltimore  is  in  Court,  and  we  have  no  power  to  adjudicate  upon  the  rights  of 
either. 

The  grounds  of  this  opinion  may  or  may  not  be  applicable  to  the  legacy  in 
&vor  of  the  Colonization  Society.  That  institution  is  not  a  party  to  this  suit. 
I  am  not  advised  that  the  State  would  undertake  to  defeat  this  legacy,  alone 
and  separated  firom  the  residuary  bequest  to  the  City  of  New  Orleans,  and  I 
desire  to  be  considered  as  expressing  no  opinion  whatever  in  relation  to  it  The 
subject  has  not  been  fully  treated  in  argument,  and  ought  not  to  be  acted  upon 
except  under  the  most  deliberate  examination. 

The  construction  of  the  will,  in  relation  to  the  titles  created  by  it,  is  exclu- 
sively a  question  of  law.  From  a  very  considerate  perusal  of  it,  from  a  scrutiny 
of  every  part  of  it,  and  in  viewing  its  character  as  a  whole,  I  have  been  able  to 
come  to  no  other  conclusion  than  that  contended  for  by  the  counsel  for  the 
defendants,  viz :  that  it  conveys  the  title  or  ownership  of  the  property  embraced 
by  the  legacies  to  the  residuary  legatees — ^the  Cities  of  New  Orleans  and  of 
Baltim(»%.    The  words  of  the  will  on  this  subject  are : 

^^  I  give,  will  and  hequeath  all  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  present  and  future,  as  well  that  which  is  now  mine  as  that 
which  may  be  acquired  by  me  hereafter,  at  any  time  previous  to  my  death,  and 
of  which  I  may  die  possessed,  of  whatsoever  nature  it  may  be,  and  wheresoever 
situate,  subject  to  the  payment  of  the  several  annuities  or  sums  of  money  here- 
after directed  and  set  forth,  which  said  annuities  or  sums  of  money  are  to  be 
paid  bj  the  devisees  of  this,  my  general  estate,  out  of  the  rents  of  the  said 
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9TATB  OF  estate,  unto  the  Mayor,  Aldermen  and  inhabitants  of  New  Orleans,  and  the 
V.  '  *  Mayor,  Aldermen  and  inhabitants  of  Baltimore,  my  native  City,  in  the  State  of 
McDon^h!'  Maryland,  and  their  successors,  in  equal  proportions  of  one-half  to  each  of  the 
said  Cities  of  New  Orleans  and  Baltimore,  forever,  to  and  for  the  several  inte- 
rests and  purposes  hereinafter  mentioned,  declared  and  set  forth,  conceming  the 
same,  especially  for  the  establishment  and  support  of  free  schools,  &c." 

There  is  some  confusion  in  the  will,  which  is  confined  to  the  administration, 
however,  and  in  no  respect  affects  the  title  created  in  the  residuary  legatees. 
The  other  parts  of  the  will  contain  the  same  words  used  in  the  portion  just  cited 
— *^  willed  and  bequeathed  ^^ — and  the  title  of  the  cities  is  used  in  no  other 
sense  throughout  the  whole  instrument 

The  prohibitions  of  the  will  seem  to  be  in  affirmance  of  the  titles  of  the  lega- 
tees. The  prohibition  to  alienate,  to  compromise,  the  annuities,  the  charges  on 
the  legacies,  the  penalty,  the  provision  for  the  lapse,  in  my  judgment  all  concur, 
and  none  of  them  conflict  with  the  hypothesis  of  the  title  being  vested  in  the 
legatees. 

Municipal  corporations  are  expressly  authorized  to  receive  legacies  by  the 
Louisiana  Code ;  their  capacity  in  this  respect  is  recognized  by  Article  423,  and 
by  the  whole  course  of  legislation  on  this  subject 

My  conclusion  is,  therefore,  in  favor  of  the  position  of  the  counsel  for  the 
defendants,  that  the  City  of  New  Orleans  is  a  residuary  legatee  under  an  uni- 
versal title. 

This  legacy  clearly  belongs  to  a  class  known  to  the  civil  law  finom  the  founda- 
tion of  Christianity,  by  the  name  of  legacies  to  pious  uses.  They  are  an  element 
in  the  polity  of  municipal  administrations  in  all  countries  which  have  preserved 
the  features  and  jurisprudence  of  Roman  civilization. 

Legacies  to  pious  uses  are  those  which  are  destined  to  some  work  of  piety, 
or  object  of  charity,  and  have  their  motive  independent  of  the  consideration 
which  the  merit  of  the  legatees  might  procure  to  them.  In  this  motive  consists 
the  distinction  between  these  and  ordinary  legacies.  Domat,  lib.  4,  tit  2,  sec- 
tion 6,  §2. 

The  term  pious  uses  includes  not  only  the  encouragement  and  support  of  pious 
and  charitable  institutions,  but  those  in  aid  of  education  and  the  advancement 
of  science  and  the  arts.     Makelday  on  the  Roman  law,  §  145. 

They  are  viewed  with  special  favor  by  the  law :  iU  sont  comicUrei  comme 
pritiUgies  dam  Vesprit  des  loin,  and  with  double  favor  on  account  of  their 
motives  for  sacred  usages  and  their  advantage  to  the  public  weaL  Domat  loc. 
cit 

The  great  consideration  which  the  law  attaches  to  these  legacies,  controls 
tribunals  in  the  interpretation  of  them,  and  has  secured  for  their  support  a 
doctrine  of  approximation  which  is  coeval  with  their  existence. 

That  without  a  positive  prohibition  municipal  corporations  in  Louisiana  should 
be  incapacitated  from  receiving  legacies  for  the  public  purposes  of  health,  edu- 
cation and  charity,  seems  to  me  repugnant  to  all  sound  ideas  of  policy,  and  to 
the  reason  of  the  law. 

What  legacies  could  they  be  expected  to  receive  except  for  some  public  or 
humane  object  ?  Who  would  give  a  city  a  legacy,  to  be  absorbed  by  its  debts 
or  appropriated  to  common  expenses?  Certainly,  so  far  as  the  conscience  of 
the  public  is  concerned,  a  legacy  of  money  to  a  city,  without  any  designation, 
would  be  held  to  have  been  given  for  some  object  of  charity  or  beneficence. 
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I  think  there  are  Articles  in  the  Code  which  exclude  the  conclusion  as  to  the  ,  Stati  or 
incapacity  of  the  City  of  New  Orleans  to  take  legacies  of  this  kind.  o. 

The  Article  1536  provides  that  donations  for  the  benefit  of  a  hospital  of  the      JKdohoth.' 
poor  of  a  community,  or  of  establishments  of  public  utility,  shall  be  accepted 
by  the  administrators  of  such  communities  or  establishments. 

Provision  is  made  by  this  Article  to  give  effect  to  donations  for  the  poor  made 
by  living  persons — inter  vivos — because  in  donations  of  this  kind  the  donor  is 
not  bound,  and  the  donation  is  without  effect  until  the  act  of  donation  is  signed 
and  accepted  by  a  party  competent  to  receive  the  donation.  The  Article  relates 
to  the  form  of  the  act,  and  provides  for  its  acceptance  and  the  completion  of 
the  donation,  and  is  not  its  legality  pre-supposed  ?  Is  it  not  predicated  upon 
the  legality  of  this  mode  of  property  for  pious  uses  ?  Such  appears  to  me  to  be 
the  obvious  intendment  of  the  Article.  There  is  not  the  slightest  ground  for 
any  distinction  as  to  the  legality  of  the  holding  or  ownership  by  donation — inter 
vitCB  and  mortis  causa — that  is,  that  the  propei%y  could  be  acquired  by  one 
donation  and  not  by  the  other. 

Nor  does  the  law  make  any  distinction  between  a  l^acy  to  the  poor  of  a  city 
and  a  legacy  to  a  city  for  the  poor.  In  both  cases  it  is  a  legacy  to  pious  uses, 
and  the  city  is  the  recipient  Domat  lib.  4,  tit  2,  sec.  2,  §  13 ;  id.  sec.  6,  §1  et 
aeq. 

The  article  1548  provides  that  when  the  donation  is  made  to  minors,  to  per- 
sons onder  interdiction,  or  to  public  establishments,  the  registry  shall  be  made 
at  the  instance  of  curators,  tutors  or  administrators. 

The  Article  607  provides  that  the  usufruct  granted  to  corporations,  congre- 
gations and  other  companies  which  are  deemed  perpetual,  lasts  only  thirty  years. 
If  these  corporations,  congregations  and  companies  are  suppressed,  abolished, 
or  terminate  in  any  other  manner,  the  usufruct  ceases  and  becomes  united  with 
the  ownership. 

The  legislation  concerning  the  powers  of  the  City  of  New  Orleans,  I  think  is 
in  the  same  sense. 

Doubts  having  existed  as  to  the  power  of  the  City  to  hold  property  out  of  its 
Emits,  the  corporation  was  declared  capable  of  holding  or  possessing  real  estate 
witiiout  its  limits,  and  of  acquiring,  retaining  or  possessing  by  donation  or  legacy 
any  property,  real  or  personal,  whether  situate  within  or  without  the  limits  of 
the  City.     Act  of  1840,  p.  50.     Digest  of  Statutes,  144,  §  150. 

I  have  no  doubt  of  the  legality  of  the  testamentary  disposition  under  consid- 
eration. I  think  it  would  follow  as  a  necessary  consequence  from  the  definition, 
origin  and  nature  of  legacies  to  pious  uses  that  those  in  favor  of  the  Cities 
are  of  that  sort ;  those  in  favor  of  the  States,  in  the  contingency  provided,  are  of 
the  same  character.  The  difference  is  that  in  the  former  the  mode  of  admims- 
tration  is  regulated  by  the  will ;  in  the  latter  it  is  left  to  the  wisdom  and  discre- 
tion of  the  legislative  power. 

The  administration  of  property,  devoted  to  pious  uses  by  a  legacy,  through 
the  instrumentality  of  overseers,  commissioners  or  a  quasi  corporation,  makes  no 
difference  as  to  the  title ;  both,  in  fidct,  are  legacies  to  pious  uses,  and  not  unlike 
the  Girard  legacy,  maintained  by  this  Court  in  2d  Annual  Reports,  898.  Gi- 
rard  heirs  v.  Kew  Orleans. 

The  objections  to  the  validity  of  these  bequests  may  be  reduced  to  three  heads, 
which  I  will  now  proceed  to  consider  separately,  and  in  the  order  they  aro 
presented. 
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Statk  of  It  is  said  they  are  void,  because  of  the  uncertainty  of  the  recipients  of  ttic 

t».  '  *  charity ;  because  the  estate  created  is  a  trust  ovfdei  commissumy  and  therefore 
McDoSSii!'  prohibited,  and  because  the  conditions  of  the  bequest  being  impossible,  and 
against  public  policy,  the  contingency  provided  for  by  the  will  has  occurred, 
and  the  intention  of  the  testator  must  be  carried  into  effect,  and  that  intention 
will  be  entirely  defeated  unless  the  States  are  to  take  the  legacies  as  provided 
by  the  will 

I.  From  what  has  preceded  it  is  plain  that  undjr  the  civil  law  it  is  no  objection 
to  the  validity  of  a  legacy  to  pious  uses,  that  it  is  for  the  benefit  of  the  poor 
even  without  any  designation  of  locality.  There  is  no  principle  better  settled 
than  that  such  legacies  are  valid.  I  met  with  a  case  in  the  course  of  my  exami- 
nation of  this  subject  in  which  a  will  was  maintained  in  which  a  testator  insti- 
tuted the  poor  his  heirs.  Indeed,  the  very  generality  complained  of  is  an 
illustration  of  Christian  charity ;  and  uncertainty  of  individual  object  at  the  time 
of  the  gift  is  its  characteristic' and  element 

In  the  language  of  the  Partidas,  "  when  the  testator  declares  I  institute  for 
my  heirs  the  poor  of  such  a  city  or  town,  or  I  order  that  my  estate  shall  be 
given  to  the  poor  for  the  good  of  my  soul,  as  doubts  may  arise  who  the  poor  are, 
we  will  explain  ourselves  in  this  respect.  And  we  say  that  it  ought  to  be  given 
and  distributed  among  the  poor  in  the  hospitals  of  the  city  or  town  designated 
by  the  testator,  and  especially  to  those  who  are  afflicted  with  such  infirmities  as 
to  be  unable  to  leave  the  hospitals  to  seek  for  alms,  as  the  maimed,  the  lame, 
the  blind,  the  foundlings,  who  are  reared  there,  and  the  aged,  or  those  who  are 
afifected  with  such  infirmities  as  to  prevent  them  from  walking  and  going  out  of 
the  hospitals,  as  they  are  more  in  want  of  assistance  than  those  who  can  ask 
for  alms.  And  if  the  testator  had  uot  designated  the  city  or  town,  to  the  poor 
of  which  he  intended  to  give  his  estate,  then  it  shall  be  divided  among  the  poor 
of  the  place  where  he  makes  his  will."  Partidas  6,  3,  20.  By  the  general 
beneficence  to  the  poor,  without  distinction — iatis  focundior  pittas  e$t — ^the 
greater  the  merit  in  the  donor,  as  the  charity  is  the  more  comprehensive  and 
catholic 

So  the  bequest  of  a  sum  of  money  ^^  to  the  orphans  of  the  Mrst  Municipality 
of  New  OrleanSy^^  was  recovered  by  the  Council  of  that  Municipality  under  the 
Article  1536.  This  was  a  donation  eauea  mortis^  indefinite  and  comprehensive 
in  its  terms,  making  no  distinction  among  the  beneficiaries  either  as  to  age,  sex 
or  religion,  and  was  maintained  as  valid  by  the  Supreme  Court  of  this  State. 
Succemon  of  Mary,  2d  Robinson's  Reports,  438. 

n.  Before  considering  the  second  objection  to  the  validity  of  these  legacies,  be- 
•      cause  they  create  trust  estates  or  Jidei  commiesa^  a  few  observations  seem  to  be 
required  as  to  the  decision  rendered  by  this  Court  on  the  will  of  the  late  Isaac 
Franklin. 

I  do  not  think  that  what  was  decided  or  said  in  that  case  has  any  application 
to  this.  I  so  expressly  stated  in  the  separate  opinion  which  I  delivered  in  that 
case.  I  undertook  to  give  my  reasons  for  deciding  that  the  prohibition  in  the 
Code  of  substitutions  and  Jidei  commiaea  intended  trust  estates.  I  showed  that 
these  words  trusts  and  Jldei  commissa  were  used  as  of  the  same  sense  by  Kent 
and  Blackstoney  and  that  the  Supreme  Courts  of  the  United  States,  and  of  this 
State,  had  both  held  the  prohibition  oi  fdei  c&mmism  to  include  trusts.  That 
they  are  not  the  same  thing  every  one  knows.  The  English  trust  estate  had  no 
place  in  the  Roman  law,  and  its  resemblance  to  the^^i  eotnmismm.  is  remote. 


NEW  ORLEANS,  APRIL,  1858.  249 

But  that  in  the  common  language  of  jurisprudence  the  word  trust  is  used  to       Stati  w 
express  the  jfidei  commmum  is  most  certain.     Gibbon  so  uses  it     Dr»  Cooper,  v. 

an  accomplished  jurist  and  scholar,  so  uses  it  in  his  translation  of  the  Institutes.     mcDomoqb. 
J}n  Browne^  in  his  treatise  on  the  civil  law,  so  uses  it, .  and  it  is  used  in  that 
sense  in  Wood's  Institutes. 

But  whether  the  trust  estate  was  or  was  not  included  in  the  prohibition  is  a 
matter  of  no  moment  in  the  present  case.  We  have  always  held  the  trust  estate 
to  be  an  impossible  estate,  that  the  two  cotemporaneously  existing  estates  had 
no  place  in  our  laws,  and  that  we  could  recognize  no  right  of  property  in  real 
estate,  no  tenure,  no  holding,  no  title,  in  relation  to  it,  which  the  Code  did  not 
recognize. 

Franklin  gave  by  his  will  a  legacy  of  a  large  portion  of  his  lands  and  slaves 
in  Louisiana  to  his  brothers,  residing  in  Sumner  county,  in  the  State  of  Tennes- 
see, in  trust,  for  the  foundation  and  support  of  a  seminary  of  education  in  that 
county.  The  title  thus  attempted  to  be  created  in  tho^property  was  held  to  haye 
no  effect  as  a  conveyance  of  it.  The  testator  undertook  to  establish  a  trust 
estate  in  the  technical  sense  of  the  English  law.  The  title  was  held  to  be  impos- 
sible between  the  parties,  and  to  be  prohibited  by  law. 

Judge  Preston  thought  the  legacy  was  one  to  pious  uses,  and  that  the  title 
created  by  the  will  was  therefore  valid.  He  supported  his  views  by  a  very 
elaborate  argument,  but  they  were  not  concurred  in  by  a  majority  of  the  Court 

L^acies  for  pious  uses,  I  considered,  were  authorized  by  law  for  the  purpose 
<tf  procuring  aid  from  individuals  in  supplying  those  wants  which  the  State  itself^ 
or  the  communities  into  which  it  is  divided,  were  bound  to  provide  for  in  the 
interest  of  society,  and  as  a  function  of  government ;  that  in  their  objects  they 
were  local  and  limited  to  the  jurisdiction  of  the  State,  being  for  the  support 
and  education  of  the  poor,  and  for  purposes  which  fall  within  the  circle  of  the 
duties  of  government ;  that  the  Articles  of  the  Code  recognized  legacies  to 
pious  uses  for  these  objects,  and  none  others,  and  that  there  was  no  warrant  of 
law  for  a  title  in  real  estate  in  trust  in  Louisiana  to  be  held  for  the  exclusive 
benefit  of  a  foreign  corporation.  I  thought  that  this  diversion  and  holding  of 
property  from  private  uses  and  ownership,  with  all  the  privileges  and  favor  the 
law  can  bestow,  was  exclusively  in  the  interest  of  the  public  weal  The  privi- 
leges and  favor  with  which  these  legacies  are  maintained  and  carried  into  effect 
— the  doctrine  of  cy  pres  would  all  be  inapplicable  when  attempted  to  be  applied 
fimr  the  benefit  of  persons  beyond  our  jurisdiction — ^the  reason  of  all  these 
would  fail  in  such  an  apphcation,  it  being  the  obligation  of  every  State  to  pro- 
vide for  the  wants  of  its  own  inhabitants  in  this  respect 

But  the  answer  to  this  second  objection  is,  that  if  the  residuary  legacies  do 
create  trusts  or  fidei  eommissa,  they  are,  with  numerous  other  testamentary 
trusts  necessary  in  the  execution  of  a  will,  saved  from  the  general  prohibition 
by  the  provisions  of  the  Code  itself  It  is  to  be  observed  that  I  use  the  words 
trusts  n,nd  Jidei  commUsa  in  their  most  general  sense.    Vide  §88,  tit  2, 16  and  17. 

III.  It  is  t^rged  that  the  testator  never  intended  the  Cities  to  take  his  property, 
unless  his  directions  were  to  be  observed,  and  if  the  Cities  could  not  and  did  not 
carry  into  effect  his  directions,  in  that  event  his  will  was  that  his  property  should 
go  to  the  States. 

I  believe  I  am  only  following  in  the  uniform  current  of  opinion  in  the  civil 
law  writers,  and  in  the  decisions  of  the  Court  of  Cassation,  in  treating  the  direc- 
tioiw  Gontamed  in  this  will,  concerning  the  property  and  its  administration,  as 
88 
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Statk  or      modes,  charges  or  conditions.    There  is  one  mode  or  condition,  and  it  is  that 

LOOXflAVA,  CO.,  .  , 

«.  on  which  the  District  Judge  has  decided  the  case,  the  utter  impossibihty  of  the 

MoDoHooH.  compliance  with  which  cannot  be  contested.  It  is  that  prohibiting  the  partition 
of  the  lands  bequeathed  to  the  Cities  of  New  Orleans  and  Baltimore,  and 
requiring  their  joint  ownership  to  continue  forever.  The  same  may  be  said  of 
the  supervision  and  check  which  the  testator  attempts  to  organize  of  one  corpo- 
ration oyer  the  other,  through  the  instrumentality  of  commissiona  In  these 
respects  it  is  clearly  impossible  under  our  laws  to  carry  into  effect  the  intentioa 
oi  the  testator.  The  condition  is  impossible,  and  there  are  others  equally  so  in 
the  will  which  it  is  not  necessary  particularly  to  note. 

Our  inquiry  is  to  be  directed  to  the  effect  which  the  law  gives  to  impossible 
conditions  in  testamentary  dispositions.  At  the  commencement  of  the  inquiry 
we  are  met  by  this  dilemma  on  the  part  of  the  defence.  If  the  conditions, 
modes,  or  charges  imposed  on  the  legatees  by  the  ¥nU  are  legal  and  possible,  we 
will  execute  them ;  if  they  are  not  legal  or  possible,  as  the  plaintiffs  insist  they 
are,  then  and  in  that  case  they  form  no  part  of  the  will.  By  the  Artide  1500 
of  the  Code,  every  impossible  condition,  or  condition  contrary  to  the  laws  and 
to  good  morals,  is  reputed  not  written  in  a  will,  and  the  property  remains  to  the 
legatees  free  from  the  incumbrance  of  the  impossible  condition,  mode  or  charge. 

This  Article  is  not  in  the  ordinary  form  of  a  prohibitive  law.  It  is  the  first  of 
the  chapter  which  treats  **of  dispositions  reprobated  by  law  in  donations  inter 
vivos  and  causa  mortis,^^  The  expression  reprobatedr—reprow>tes — by  the  law 
implies  something  even  more  than  prohibition.  The  terms  made  use  of  are 
plain,  general  and  comprehensive,  excluding  all  exception,  direct,  positive  and 
unambiguous,  the  whole  tenor  imperatively  establishing  the  law  having  for  its 
object  the  exclusion  of  the  possibility  of  the  legal  existence  of  this  class  of  con- 
ditions in  testaments. 

Concede  that  to  give  effect  to  this  Article  is  to  defeat  the  intention  of  the 
testator,  and  by  reading  the  will  without  the  impossible  or  illegal  condition,  the 
intention  of  the  testator  is  sacrificed.  But  if  the  law  so  ordains  it  that  a  rule 
established  in  the  interest  of  order  and  sound  policy,  shall  be  the  paramount 
consideration  in  giving  effect  to  the  wills  of  men  disposing  of  their  property 
after  their  death,  who  can  gainsay  it? 

That  this  consequence  of  defeating  the  intention  of  the  testator  is  recognized 
as  following  the  same  legislation  on  the  same  subject  in  the  Code  Napoleon,  is 
abundantly  shown.  The  authority  of  Merlin  is  conclusive  on  this  point  Code 
Napoleon,  900.    Merlin,  Repertoire,  verbo  condition,  sec.  2,  §  4. 

The  effect  of  this  rule  is  to  maintain  the  purpose  and  intention  of  the  law, 
notwithstanding  the  intention  of  the  testator,  who  has  undertaken  to  regulate 
his  property  after  his  death,  in  a  manner  which  the  law  reprobates  and  declares 
its  ministers  shall  not  execute. 

The  Article  1705  of  the  Code,  which  provides  that  in  the  interpretation  of 
acts  of  last  will  the  intention  of  the  testator  must  principally  be  endeavored  to 
be  ascertained,  is  in  its  very  terms  a  rule  of  inteq)retation  of  wills  valid  in  all 
the  requisites  and  forms  of  law,  and  having  no  radical  defect  as  conveyances 
of  property,  and  is  clearly  subordinate  to  the  prohibition  of  the  Article  1506, 
standing  under  the  significant  head  of  "  dispositions  reprobated  by  law.^^  In 
my  judgment,  the  intention  of  the  testator  might,  with  the  same  propriety,  be 
invoked  in  the  interpretation  of  a  will  not  having  the  requisite  number  of  wit- 
nesses, or  deficient  in  some  necessary  form,  as  in  aid  of  the  dispositions  of  this 
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win  in  &vor  of  the  States.    It  is  equally  clear  to  my  mind  that  the  impossible      Stati  or 
or  illegal  conditioD  cannot  be  read  for  the  purpose  of  ascertaining  the  intention      ^^^^'^     ** 
of  the  testator  in  order  to  give  it  effect      The  law,  in  saying  it  shall  be  reputed    ^SSoawSi!' 
as  not  written,  has  said  it  shall  not  bo  read  for  any  purpose  except  for  that  of 
alter  exclusion  from  the  testament 

The  right  of  a  man  to  dispose  of  his  property  after  his  death  is  deriyed  ex- 
dusirely  from  the  law,  and  if  the  law  says  that  in  certain  cases,  from  motiyes  of 
policy,  the  vain  conceits  of  testators — ineptm  voluntatU — shall  be  held  not 
written,  in  the  administration  of  justice  by  its  ministers  how  can  this  command 
be  disobeyed  ? 

I  find  no  reason  for  disobeying  it,  in  the  opinion  of  learned  jurists,  who  are  of 
opinion  that  such  an  Article  ought  not  to  have  been  introduced  into  a  Code.  It 
has  been,  after  the  most  mature  deliberation,  introduced  into  the  Napoleon  Code, 
and  adopted  in  ours.  I  think  I  see  great  and  comprehensive  foresight  in  thus 
exterminating  triviality  from  jurisprudence,  and  putting  an  end  to  the  endless 
controrersies  which  it  engenders.  The  principle  of  the  rule  has  its  foundation 
in  a  Yeiy  high  consideration  of  law  as  a  science,  which  ought  not  to  be 
conrersant  with  anything  impossible,  nor  be  applied  to  any  thing  illegal  or 
immoral,  except  for  purposes  of  prevention  or  punishment  Its  ministers  ought 
not  to  be  employed  in  seeking  to  carry  into  effect  the  whims  and  fancies  of  dying 
men,  in  which  society  has  no  interest,  useless  in  themselves  and  utterly  beneath 
its  dignity  as  a  sysiem  of  enlightened  reason  and  policy. 

The  history  of  this  subject  is  given  correctly  in  the  printed  argument  of  the 
learned  counsel  for  the  defendant,  and  in  the  memoire  prepared  by  several  of 
the  most  eminent  jurists  of  France. 

It  is  shown  that  the  same  principle  with  regard  to  the  impossible  or  illegal 
condition  prevailed  in  the  Roman  law,  in  the  ancient  jurisprudence  of  France, 
and  under  the  law  of  Spain.  As  a  general  rule  it  was  adopted  and  still  prevails 
in  the  English  law.  But  there  were  a  number  of  exceptions  established  by  the 
civilians  to  the  operation  of  the  principle,  which  gave  rise  to  subtle,  difficult  and 
intricate  questions.  Vide  Swinburne  on  Testaments,  part  4,  section  6,  and  the 
worics  referred  to  by  this  author. 

The  Article  900  of  the  Napoleon  Code,  which  corresponds  with  our  Article 
1506,  was  adopted  without  any  discussion  in  the  deliberations  which  preceded 
the  formation  of  that  Code.  Its  object  unquestionably  was  to  cut  off,  as  fiur  as 
possible,  all  exceptions  to  the  general  rule,  to  extinguish  all  controversy  about 
Qseless  things,  to  free  the  science  of  the  law  from  all  communion  vrith  that 
which  inrolyed  no  matter  of  right,  and  which  it  was  the  public  interest  to 
sappressw 

So  yast  and  comprehensive  is  this  science  that  eyen  to  this  rule  there  was  a 
necessity  for  certain  exceptions  to  meet  the  exigencies  of  other  principles  estab- 
lished by  the  Code.  These  few  cases  are  all  expressly  provided  for,  which  fact 
re-asserts  the  paramount  authority  of  the  rule  in  all  other  cases. 

The  general  idea  of  property  under  the  Roman  law,  and  under  our  system,  is 
that  of  simple,  uniform  and  absolute  dominion.  The  subordinate  exceptions  of 
use,  usairuct  and  servitudes  are  abundantiy  sufficient  to  meet  all  the  wants  of 
drilization,  and  there  is  no  warrant  of  law,  no  reason  of  policy,  for  the  intro- 
duction of  any  other. 

In  conclusion,  I  think  the  dilemma  presented  by  the  defendants  stands  unre- 
moved  and  unanswered.    If  the  conditions  of  the  will  are  lawful  and  possible, 
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Stati  or      the  legatees  avow  themselves  ready  to  fulfill  them ;  if  they  are  neither  one  nor 

r.  *      '  the  other,  the  law  holds  them  to  be  not  written. 
McDqiiooh.        My  opinion  is  that  the  judgment  of  the  District  Court  ou^ht  to  be  affiVmed* 

It  is  considered  by  the  Court  for  the  rejisons  given  in  writing  in  the  opinions  of 
the  Judges,  that  the  judgment  appealed  from  be  affirmed,  and  on  the  inter- 
vention of  the  State  of  Maryland,  it  is  considered  by  the  Court  for  the  reasons 
given  in  the  opinion  of  the  Chief  Justice,  that  the  judgment  appealed  from 
be  affirmed,  without  prejudice,  the  State  of  Maryland  paying  costs  in  both 
Courts. 

RosT,  J.  I  concur  in  opinion  with  the  Chief  Justice,  that  the  claim  of  the 
State  of  Maryland  cannot,  in  the  present  state  of  the  record,  be  acted  upon, 
and  that  the  judgment,  dismissing  the  petition  of  intervention  filed  in  its  be- 
half, should  be  affirmed.  I  have  nothing  to  add  to  the  reasons  adduced  by 
bim. 

The  main  difficulty  in  arriving  at  correct  conclusions  upon  an  instrument  so 
obscure  and  perplexing  as  the  will  under  consideration,  is  to  ascertain  which 
rules  of  interpretation  are  applicable  to  the  apparently  conflicting  dispositions 
it  contains :  and  at  the  threshold  of  that  inquiry  it  is  proper  to  premise  that  the 
rules  of  interpretation,  found  in  the  Code,  belong  to  the  doctrinal  part  of  the 
law ;  that  their  enactment  by  the  Legislatiu^e  is  not  restrictive  of  the  rules  for 
the  interpretation  of  contracts  and  testaments  found  in  the  body  of  the  Civil 
law :  that  all  alike  are  advices  given  to  the  Judge,  landm&rks  they  might  be 
called,  taking  effect  to  the  cases  to  which  they  apply,  not  so  much  ratume  im- 
perii as  imperii)  rationis,  and  that  while  it  is  his  duty  not  to  lose  sight  of  any 
of  them,  he  must  In  every  case  exercise  his  discretion  in  applying  them,  ever 
bearing  in  mind  that  the  least  circumstance  is  at  times  sufficient  to  prevent 
their  application.  Simul  ac  in  aligno  vitiata  est,  perdit  officium  swum.  Leg. 
\^,  de  reg,  jur. 

The  true  meaning  of  those  rules  and  their  relative  force  and  effect,  present 
some  of  the  most  embarrassing  questions  in  jurisprudence,  and  the  correct  ap- 
plication of  each  to  the  class  of  cases  for  which  it  was  intended,  is  an  unerring 
test  of  judicial  ability.     6  TouUier,  No.  333. 

Before  examining  the  respective  claims  of  the  parties  to  this  litigation  who 
are  properly  before  us,  it  is  well  to  ascertain  whether  there  is  in  the  heirs  at 
law  of  the  deceased  an  outstanding  title  to  his  succession.  For  if,  upon  exami- 
nation, such  a  title  should  be  ascertained  to  exist,  a  decision  in  favor  of  either 
party  would  be  vain  and  useless. 

The  heirs  at  law  of  the  testator  are  not  before  us.  They  have  elected  to 
exercise  their  legal  rights  in  the  Federal  Courts,  where  their  claim  to  the  suc- 
cession of  their  relative  is  now  pending.  Their  counsel  in  that  suit,  who  were 
also  of  counsel  in  the  case  of  AcJclen  v.  Franklin^s  ex^orSj  alluded  to  by  the 
Chief  Justice  in  his  opinion,  submitted  to  us,  as  part  of  their  argument,  the 
brief  prepared  by  them.     In  that  brief  the  following  statements  are  found : 

"  McDonogh  looked  upon  his  legal  heirs  as  his  enemies,  because  the  law  as- 
signs them  as  the  successors  of  his  wealth.^' 

**  The  Counsel  for  the  defence  labors  with  a  lonhomie  worthy  of  all  commen- 
dation, to  show  that  the  testator  meant  to  exclude,  at  all  events,  his  heirs  at  law. 
The  pains  taken  to  prove  this  are  superfluous ;  it  is  admitted,  without  hesita- 
tion, the  testator  certainly  intended  to  exclude  his  heirs  at  law  for  ever,  and 
they  do  not  daim  one  cent  under  the  wiU,  or  the  intention  of  the  testator ;  he 
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had  the  right  to  disinherit  them  if  he  devoted  his  property  to  some  legal  pur-       8tat«  of 

*      «^       ^  c      »  Louisiana,  Ac, 

po6e,  but  if  he  has  devoted  his  property  to  illegal  purposes,  his  will  is  void,  and  r. 

the  estate  fiiUs  to  them  by  the  legal  order  of  succession.     They  claim  not  under     mcixohooh. 

the  will,  but  against  it 

"Ihey  do  not  seek  to  show  that  they,  whom  the  testator  has  so  ruthlessly 
disinherited,  were  in  any  possible  event  to  be  the  objects  of  his  beneficence.'* 

This  is  all  true  and  manifestly  results  from  the  bequest  by  the  testator  of  a 
mere  pittance  to  his  favorite  sister  and  her  children ;  from  his  omission  to  pro- 
ride  for  his  other  numerous  relatives,  and  especially  from  his  declaration  that 
if  he  had  children,  he  would  bequeath  a  very  small  amount  to  them  merely 
Bofficient  to  ejccite  them  to  habits  of  industry  and  frugality,  and  no  more ;  thus 
intimating  that  he  would  violate  the  law  which  secures  to  children  a  legitime  in 
their  father's  estate.  But  I  am  unable  to  perceive  how,  upon  legal  grounds,  his 
admitted  insensibility  to  the  ties  of  kindred  can  benefit  relatives  claiming  his 
SQccessioa.  It  necessarily  makes  against  them,  and  is  one  of  those  circumstan- 
ces calculated  to  prevent  the  application  of  rules  of  interpretation  which  they 
might  perhaps  invoke  if  he  had  abundantly  provided  for  them,  and  it  could  be 
inferred  iiom  the  will  that,  under  certain  contingencies,  he  preferred  them  to  the 
States  of  Louisiana  and  Maryland.  It  is  to  such  a  case  that  the  rules  "in  tes- 
tament4s,  plenius  voluntaUs  testantium  interpretantur^^^  and  *^ optimum  ergo 
ene,  Pedius  ait^  non  propriam  terhorum  signijicationem  serutari,  sed  in  primis 
quid  testator  demonstrate  voltierity^^  particularly  apply.  D.  50,  17,  12 ;  D.  38, 
7,18. 

The  intention  of  the  testator  to  exclude  his  heirs  at  law,  at  all  events,  being 
admitted,  the  conclusion  is  inevitable  that  if  the  cities  could  not  take  the  lega- 
cies or  violated  the  conditions  which  the  testator  had  the  right  to  impose,  he  in- 
tended to  vest  his  succession  in  the  States  of  Louisiana  and  Maryland.  And  if, 
in  the  language  of  Judge  Story ^  the  lawful  intention  of  the  testator  is  the  pole- 
star  to  guide  Courts  in  the  exposition  of  his  will,  or  if,  as  Coin-Deliale  graphi- 
cally expresses  it,  it  is  the  trail  which  the  Judge  should  follow  in  all  its  turns 
and  windings,  it  must  be  the  rule  of  our  decision,  unless  this  case  comes  under 
some  arbitrary  law  which  controls  the  will  of  the  testator. 

Considering,  imprimis,  what  the  testator  intended,  it  is  too  clear  for  argument 
that  if  the  bequest  to  the  cities  did  not  take  effect,  or  become  forfeited  by  the 
violation  on  their  part  of  lawful  conditions,  the  States  were  to  take  it  without 
conditions,  as  the  next  best  thing  he  could  do  to  insure  the  preservation  of  his 
fortune,  and  the  application  of  it  in  his  name  to  charitable  uses. 

It  is  said  that  the  legal  meaning  of  the  word  lapse  does  not  cover  a  case  of 
this  kind,  and  that  cases  of  lapsed  legacies  should  not  be  extended  by  implica- 
tion*  The  intention  of  the  testator,  and  the  sense  in  which  he  used  the  word 
lapee,  being  manifest,  under  the  rules  already  cited,  and  the  additional  one,  "  in 
conditionibus  testamentorum  voluntatem  potius  quam  verba  considerari  oportet,^^ 
that  sense  should  be  preferred  though  not*  the  most  correct  and  usual.  D.  b. 
36 ;  G.  1,  b.  101 ;  Coin-Delisle,  Donations  et  Testamens,  page  — . 

If  the  will  simply  provided  that  the  lapsed  legacies  shall  enure  to  the  States, 
it  may  be  that  the  States  could  receive,  under  that  disposition,  only  the  title  or 
interest  first  bestowed  on  the  cities,  and  that  in  that  case  the  thing  bequeathed 
would  not  be  altered  in  its  nature  or  extent  in  passing  from  the  first  legatee  to 
the  second ;  but  it  will  not  be  denied  that  the  testator  might  have  added  that 
the  legacies,  so  lapsed,  should  enure  to  the  benefit  of  the  States,  free  from  some 
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or  all  of  the  conditions  imposed  upon  the  first  legatees.  This  I  conceive  he  has 
done  by  requesting  the  Legislatures  of  those  States  to  caiTy  his  intentions  into 
efifect  as  far  and  in  the  manner  which  will  appear  to  them  the  most  proper. 
No  one  reading  the  will  can  fail  to  see  that  when  he  says,  **  If  the  legacy  to  the 
Cities  lapses,  it  shall  inure  to  the  benefit  of  the  States.''  He  means  "  the  pro- 
perty composing  it  shall  inure  to  the  benefit  of  the  States ; "  and  it  would  be 
strange  if  Courts  of  Justice  could  not  reach  that  moaning. 

It  is  true  that  in  the  construction  of  wills  Courts  of  Justice  ought  not  to  de- 
part, without  necessity,  from  the  proper  sense  of  the  words  used.  That  neces- 
sity seldom  occurs  in  cases  of  single  dispositions,  unconnected  with  others  the 
will  may  contain ;  but  when  the  several  dispositions  in  the  will  are  constituent 
parts  of  one  scheme,  each  must  i*eceive  the  sense  which  results  from  the  entire 
instrument,  and  the  rule  relied  on  has,  in  that  case,  reference,  not  to  the  terms 
used  in  any  one  disposition,  but  to  the  entire  contents  of  the  will.  In  such  a 
case,  "  if  there  is  a  just  reason  to  believe  that  the  testator  has  used  terms  in  a 
sense  different  from  that  sanctioned  by  usage,  they  must  be  taken  in  the  sense 
in  which  it  is  believed  he  understood  them.'*  6  Toullier,  No.  812 ;  D,  L  24,  i20 
reb,  drib. 

"  The  intention  of  the  testator  must  prevail  over  the  grammatical  meaning  of 
the  words  which  he  has  used,  provided  that  his  intention  is  ascertained,  by  dis- 
positions contained  and  words  used  in  the  will,  and  it  is  manifest  that  he  had 
another  object  and  another  thought  than  that  which  the  terms  used  in  a  par- 
ticular disposition  would  otherwise  convey."  1  Nouveau  Furgole,  Nos.  607, 
508 ;  D.  L  7,  §  2,  inJiM  de  supellectile  leg. 

Under  the  authority  cited  from  the  Roman  Digest,  the  interpretation  should 
be  more  plenary  in  wills  than  in  contracts ;  by  which  I  understand  that  when 
the  sense  of  a  particular  disposition  resulting  from  the  entire  instrument  has 
been  ascertained,  Courts  may  go  further  in  cases  of  testaments  than  in  cases  of 
contracts,  in  disregarding  the  grammatical  meaning  of  the  terms  used,  so  far 
indeed,  as  to  supply  words  omitted,  which  may  be  done  whenever  the  obvious 
meaning,  and  other  parts  of  the  will,  restore  those  words  naturally.  Coin-De- 
lisle,  p.  447,  No.  9  ;  D.  1.  67,  §  9,  ff.de  legat,  2d  L  10 ;  Q,,  de  fid.  L  1,  §  ffi  de 
ha/red.  inst.  LI;  C,  de  Test 

The  lapsed  legacies,  that  is,  the  property  composing  them,  was  to  inure  to 
the  States  unconditionally,  and  the  mode  of  execution  of  the  will  was  left  to 
the  discretion  of  the  Legislature.  This  disposition  created  precisely  the  title 
which  the  city  of  New  Orleans  claims  under  art  1606  of  the  Code,  and  the 
answer  of  ModestinnSy  cited  in  argument,  D.  6,  88.  Such  a  disposition  would 
unquestionably  be  valid  if  that  in  favor  of  the  cities  was  not,  and  the  claims  of 
the  heirs  at  law  may  safely  be  left  out  of  view. 

The  disposition  in  favor  of  the  city  of  New  Orleans  may  be  viewed  as  a  be- 
quest for  pious  uses — ^and  the  first  question  to  be  examined  is,  whether  the 
holding  of  property  for  pious  uses  Iby  this  city  is  a  tenure  recognized  by  the 
law  of  Louisiana. 

It  is  urged  that  the  tenure,  under  which  the  city  claims,  is  a  technical  trust 
of  the  English  law,  similar  in  all  respects  to  those  set  aside  by  this  Court,  in 
the  cases  of  Harper  v.  Stansbrough  and  Aclclin  v.  Franklin^s  executors  ;  that 
if  it  is  not  such  a  tenure,  it  is  at  least  a  tenure  invented  by  the  testator,  without 
warrant  of  law  to  sustain  it,  and  therefore  void.  It  is  further  urged,  that  the 
disposition  is  otherwise  void  for  the  want  of  capacity  in  the  dty  to  take,  and 
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by  reason  of  the  uncertainty  of  the  beneficiaries  and  of  their  non-existence  at       Statb  of 
^.      ^.  1.  ^.  •         ^  Ai.  •  Louisiana,  Ac., 

the  time  of  the  opening  of  the  succession.  c. 

Oyerlookmg  the  inherent  powers  of  Municipal  Corporations,  I  thought,  after  u^^^b' 
the  argument,  tb&i  these  grounds  were  tenable ;  but  further  consultation  with 
my  brethren,  and  a  reference  to  authorities,  to  which,  until  lately,  I  had  no  ac- 
cess, have  satisfied  me  that  I  was  in  error,  and  that  under  our  system  of  juris- 
pradence,  the  capacity  of  the  city  of  New  Orleans  to  take  and  administer  this 
charity  is  substantially  the  same  as  that  claimed  in  this  suit  for  the  State  of 
Louiaana. 

The  City  was  the  original  element  of  the  Roman  world ;  its  organization  was 
so  complete,  and  so  well  adapted  to  the  wants  of  civilized  man,  that  after  all 
other  institutions  perished,  in  the  fall  of  the  empire,  the  municipalities  not  only 
remained,  but  acquired  additional  importance,  and  through  them  the  civilization 
of  Rome  impressed  itself  upon  the  institutions  of  its  conquerors. 

In  no  part  of  Europe,  during  the  middle  ages,  was  the  importance  of  munici- 
palities so  great  as  in  the  country  from  which  the  civil  law  has  descended  to  us. 
The  /ueraa  of  the  cities  of  Spain  were  constitutions  rather  than  charters ;  they 
exercised  under  them  most  of  th«)  powers  of  sovereignty,  and  it  is  with  truth 
that  Gregorio  Lopez  says :  Villa  et  ccutra  sunt  nomina  que  in  ae  continent 
juri$dictionem^  honorem  et  districtum  et  etiam  jus  patronaPus,  No.  8, 1.  9,  t. 
4,  p.  5. 

It  is  in  accordance  with  the  spirit  of  the  legisUtion  of  that  country  that  the 
successive  constitutions  of  the  State  of  Louisiana  have  made  the  city  of  New 
Orleans  and  its  officers  permanent  functionaries  of  government,  for  all  purpolSes 
of  police  and  good  order  and  for  the  punishment  of  minor  crimes  and  offences, 
and  that  the  Code  has  authorized  it  to  accept  donations  made  to  the  poor,  and 
to  take  by  will  and  by  donations  inter  vivos. 

It  needs  not  the  authority  of  Domat^  at  the  present  day,  to  prove  that  the 
polioe  and  good  order  of  a  city  include  the  education  of  youth  and  the  care  of 
the  poor  within  its  limits.  This  is  a  truth  which  comes  home  to  the  bosoms 
of  all  men ;  deduced  at  first  from  the  precepts  of  Christianity,  it  has  become  an 
elementary  principle  in  the  theory  of  our  government  Domat,  Des  Comm, 
p.  107. 

If,  for  want  of  other  means,  the  city  taxed  itself  for  those  purposes,  that  tax 
could  not  be  diverted  to  other  objects,  or  seized  by  the  creditors  of  the  city, 
Egertan  v.  Municipality  No,  8,  1  Annual,  486.  If  a  particular  branch  of  the 
revenue  was  affected  by  law  to  that  object,  it  would  equally  be  free  from  seizure. 
But  the  revenues  of  a  city  are  not  all  derived  from  taxation ;  the  original  act  of 
iocorpcHmtion  of  this  city  recognized  that  it  had  other  means,  and  authorized 
the  levying  of  taxes  only  to  supply  any  deficiency  in  other  branches  of  revenue. 
It  being  unquestionable  tiiat  cities  can  hold  property  patrimonially,  and  that  the 
property  thus  held  may  be  applied  by  law  to  any  object  for  which  the  city  is 
bound  to  provide,  what  is  there  contrary  to  public  policy  or  injurious  to  credi- 
tors in  the  enforcement  of  a  condition  appended  to  a  bequest,  and  without 
which  the  bequest  would  not  have  been  made,  that  the  property  givc^  shall  be 
applied  to  some  of  those  objects  and  shall  never  be  alienated  ?  Nothing  that  I 
can  see.  The  giving,  on  such  a  condition,  is  a  reasonable  liberty  to  bestow  upon 
testators,  and  the  bequest,  by  providing  a  fund  which  the  city  was  otherwise 
bound  to  supply,  enriches  it,  and  increases  its  means  to  meet  its  obligations. 
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As  already  stated,  the  law  establishes  the  capacity  of  this  city  to  take  by 
will. 

It  also  recognizes  donations  in  fayor  of  the  poor,  such  as  were  made  in  the 
will  of  Ma/ry^  in  2d  R.  R.  p.  440,  and  in  that  of  Mr.  Henderwn^  in  5th  An- 
nual, 441. 

If  the  legacy,  in  this  case,  had  been  made  directly  to  the  poor  and  to  the 
children  of  the  poor,  it  would  come  within  the  letter  of  the  law;  the  city 
would  have  taken  charge  of  it,  and  administered  it  for  the  beneficiaries.  I  am 
satisfied,  however,  that  this  is  not  the  only  form  such  a  disposition  can  assume, 
and  that  the  bequest,  as  made,  comes  within  the  spirit  and  learning  of  our 
jurisprudence  in  the  matter  of  charitable  bequesta 

*'  On  peut  leguer  i  une  ville  ou  une  communaute,  quelle  qu^elle  soit,  ecclesi- 
estique  ou  laique,  et  destiner  le  don  a  quelquc  usag^  licite  et  honnSte,  comme 
pour  des  ouvragcs  publics,  pour  la  nourriture  des  pauvres,  ou  pour  d'aulres 
oeuvres  de  piete,  ou  du  bien  public.  Et  il  faut  considerer  comme  un  legs  fait  k 
une  ville  ou  autre  communaute,  ce  qui  serait  legu^  a  ceux  qui  la  composent, 
comme  aux  habitans  d^une  telle  ville  ou  autre  lieu.**  Domat,  Lois  Civ.  b.  8,  tit 
2,  §  2,  p.  465  ;  Law  17,  Du  legs,  1.  1 ;  C.  law,  122 ;  D.  law  2d,  de  reb,  dub, ; 
D.  law  20,  de  reb.  dub. 

Domat  places  donations  to  a  city  for  pious  uses,  and  those  for  the  erection 
of  works  of  public  utility,  on  the  same  footing,  and  the  laws  which  he  cites 
clearly  establish  the  truth  of  that  proposition.  He  further  lays  down  the  rule 
that,  in  either  case,  the  destination  affixed  to  the  property  by  the  testator,  fol- 
lows it  in  the  possession  of  the  legatee,  who  is,  notwithstanding,  vested  with 
the  title. 

It  is  hardly  necessary  to  say  that  a  donation  of  land  to  the  city,  within  its 
limits,  for  the  purpose  of  erecting  works  of  public  utility,  has  ever  been  held 
valid  and  binding  towards  all  persons,  so  far  as  the  conditions  it  imposed  were 
lawful  In  1785,  Don  Andres  Almonaster  built  an  hospital  on  a  tract  of  land 
which  he  owned,  and  gave  the  land  and  building  to  the  city,  with  the  charge  to 
keep  it  up  for  ever  as  an  hospital  for  lepers,  so  that  the  public  might  have  the 
benefit  of  it  in  perpetuity. 

In  the  succession  of  time  the  disease  of  leprosy  disappeared  from  the  coun- 
try. The  house  ceased  to  be  used  as  an  hospital,  and  was  finally  destroyed  by 
fire.  In  1833  the  city  passed  an  ordinance  converting  the  land  into  a  cemetery, 
the  heir  of  the  grantor  then  brought  suit  to  recover  it  by  reason  of  the  breach 
of  the  condition  attached  to  the  bequest  We  held  that  the  legacy  being  for  a 
pious  use,  could  not  be  revoked  by  the  inexecution  of  the  condition — ^but  we 
recognized  at  the  same  time  the  principle  that  the  destination  given  to  the  pro- 
perty might  have  been  enforced  so  long  as  there  were  lepers  entitled  to  be  ad- 
mitted to  the  hospital.     Pontalha  v.  The  City  of  New  Orleans^  3d  Ann.  660. 

Within  a  few  years  past,  and  after  the  repeal  of  the  Spanish  laws,  Abijah 
Fish  gave  to  this  city  a  house  and  lot,  on  condition  that  it  should  be  applied  to 
the  keeping  of  a  public  library,  and  to  be  used  for  no  other  purpose. 

The  residuary  legatee  contested  the  validity  of  this  bequest,  on  the  ground 
that  the  will  in  which  it  was  contained  had  been  revoked  by  a  posterior  will ; 
but  neither  in  this  case,  nor  in  that  of  Pontalba,  was  it  alleged  in  the  pleading 
or  contended  in  argument,  that  the  dispositions  attacked  created  a  tenure  of 
property  unknown  to  the  law.  The  judgment  creditors  of  the  city  have  seized  in 
fittccession  the  taxes  of  the  cify,  its  perpetual  rent-s,  and  its  interest  in  the  water 
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works ;  but  it  has  never  entered  their  minds  that  they  could  seize  this  house  as  j^J^]^^^^^ 
the  property  of  the  corporation,  and  disregard  the  destination  affixed  *<^  ^*'  ^7    --   JJ^    „ 
ike  testator.     The  right  of  the  city  to  acquire  property  under  a  testamentary     MoDohooh. 
dispoeition  with  a  specific  destination  to  some  work  of  public  utility,  such  as 
the  erection  of  a  court-house,  a  jail,  an  hospital,  a  public  library  or  lecture 
room,  Ac,  admits  of  no  doubt,  and,  as  shown  by  Domat^  its  right  to  take  and 
hold  property,  upon  the  same  tenure  for  pious  uses,  rests  upon  the  same  prin- 
ciple.    It  may  be  said  that  the  city  is  not  bound  to  make  provision  in  all  the 
cases  provided  by  the  testator ;  this  may  be  true,  but  the  public  schools  and  the 
asylum  for  the  poor,  are  certainly  things  which  the  city  is  bound  to  provide ; 
and  they  alone  would  be  sufficient  to  sustain  the  disposition. 

The  ground  that  the  bequest  is  void  for  uncertainty  and  for  the  non-existence 
of  the  beneficiaries  at  the  time  of  tha  opening  of  the  succession,  can  hardly 
be  considered  serious  in  any  forum  governed  by  the  rules  of  the  Civil  law. 

"  Quod  pauperibus  testamento  vel  eodicillis  relinquitur^  non  ut  incertis  per 
ianu  relietum  evaniseat,  sed  omnibuB  modity  ratum  flrmumque  conmtat^ "  is 
the  role  on  that  subject  in  the  Code  of  Justinian^  which,  so  far  as  I  am  in- 
formed, has  passed  into  the  jurisprudence  of  all  modem  nations.  An  opinion  of 
learned  Counsel  has  been  placed  m  our  hands  in  support  of  the  claim  of  the 
heirs  at  law  of  the  testator,  going  to  show  that  under  the  laws  of  Maryland  be- 
quests for  the  poor,  or  for  their  benefit,  are  void  for  uncertainty.  It  seems  to 
have  been  so  held  by  the  Courts  of  that  State,  although  it  is  probable  that 
those  decisions  would  not  be  followed,  after  the  enabling  statute,  passed  in  1842, 
by  the  legislature  of  Marylaiid.  However  this  may  be,  I  adopt  fully  the  opinion 
of  the  Supreme  Court  of  t)ie  United  States  in  the  cause  of  Vidal  v.  the  City 
of  Philadelphia^  that  the  law  was  otherwise  in  England  before  the  statute  of 
Elizabeth,  and  I  am  very  sure  that  it  is  otherwise  here.    See  2  Howard,  p.  107. 

Although,  says  Rieard^  the  great  interpreter  of  the  Roman  law,  on  this  sub- 
ject— although  the  poor  and  the  captive  do  not  compose  legal  communities,  and 
although  they  may  pass  for  uncertain  persons  when  not  otherwise  designated, 
nevertheless  as  their  indigence  has  placed  them  under  the  protection  of  the 
pablic,  whose  duty  it  is  to  assist  and  sustain  the  weak,  the  laws  have  not  only 
aathorized  donations  and  bequests  to  be  made  for  their  benefit  collectively,  but 
they  have  declared  them  the  most  favorable  of  all  dispositions,  and  to  avoid  the 
inconvenience  resulting  from  the  uncertainty  of  the  persons  to  whom  the  gift  or 
legacy  is  to  be  distributed,  it  is  customary  to  leave  the  distribution  to  the  exe- 
cutors, or  to  the  local  authority.     Ricard,  Donntiorte^  p.  150. 

I  agree  fully  with  the.  able  counsel  for  the  city  of  Philadelphia  in  the  case  of 
Vidalt  that  uncertainty  seems  to  be  of  the  essence  of  charitable  bequests. 
Whenever  the  beneficiary  is  designated  by  name,  he  has  a  legal  right  which  he 
can  exercise,  and  his  merit  is  alone  to  be  considered ;  the  bequest  ceases  to 
hm,^e  the  peculiar  merit  of  a  charity. 

Bat  it  is  urged,  and  it  has  been  argued  at  great  length,  that  the  Will  under 
consideration  is  one  connected  scheme ;  that  it  should  be  construed  so  as  to 
give  to  each  portion  of  it  the  sense  which  results  ftom  the  entire  instrument, 
and  that  if  this  rule  of  interpretation  be  adopted,  it  must  necessarily  lead  to 
one  or  the  other  of  two  conclusions — either  the  testator  intended  the  general 
estete  as  the  beneficiary,  or  he  intended  to  create  a  trust  in  the  sense  of  the 
Knglish  law,  identical  with  that  in  Franklin's  case ;  it  is  further  said  that  as 
the  intention  of  the  testator,  when  ascertained,  is  the  law  of  the  will,  in  either 
88 


EXICUTOM  09 
MCDOIOOB. 


268  SUPREME  COURT  OP  LOUISIANA, 

Srin  or  alternative  the  dispositioii  fails,  and  what  has  been  termed  a  translation  nomine 
«.  *  '*  jjcnnoB,  is  a  mere  vulgar  substitution  in  favor  of  the  State,  expressly  authorized 
by  article  1508  of  the  Code. 

I  beUeve  that  the  enquiry  as  to  the  nature  of  the  title  intended  and  who  was 
the  beneficiaiy,  may  be  gone  into  in  the  manner  suggested  by  the  plaintiffB' 
counsel — and  it  is  lawful  to  take  into  consideration  for  that  purpose  everything 
that  is  writteR  in  the  will,  whether  legal  and  possible,  or  the  reverse.  It  is  to 
me  a  self-evident  proposition — ^a  proposition  which  I  cannot  demonstrate  other- 
wise than  by  stating  it — ^that  for  the  purpose  of  ascertaining  whether  the  title 
intended  by  McDonogh  is  a  conditional,  or  impossible  title,  all  the  conditioDS 
attached  to  it,  whether  legal  or  illegal,  must  be  considered.  In  Franhlin^s  case 
the  dispositive  words  of  the  bequest  to  the  brothers  of  the  testator,  were  the 
same  as  are  made  use  of  in  this  case.  Franklin  attached  conditions  to  his  be- 
quests and  provided  that  it  should  be  in  trust  for  the  establishment  of  an  insti- 
tution of  learning  in  the  State  of  Tennessee.  We  took  those  conditions  into 
consideration  for  the  purpose  of  ascertaining  what  was  the  tenure  intended,  and 
being  satisfied  that  it  was  a  tenure  unknown  to  our  laws,  we  held  that  the  dis- 
position must  fall,  the  nature  of  the  conditions  cannot  affect  the  principle. 

The  very  able  jurisconsults,  whose  mMnoire  has  been  submitted  to  us,  evident- 
ly take  this  view  of  the  law,  or  they  would  not  argue  from  the  nature  of  the 
illegal  conditions  imposed,  that  the  testator  intended  a  title  in  full  ownership  in 
favor  of  the  Cities.  The  counsel  here  go  still  further  when  they  assume  as  one 
of  their  grounds  of  defence,  that  the  right  of  ownership  in  favor  of  the  city 
.  results,  not  only  from  the  express  terms  of  the  will,  but  also  from  the  prohibi- 
tions to  alienate,  to  compromise,  and  to  attempt  a  partition  of  the  property. 

Art.  1506  does  not  reach  that  question,  it  applies  only  to  illegal,  immoral  and 
impossible  conditions  attached  to  a  title,  otherwise  valid. 

But  when  all  this  is  conceded  and  the  different  parts  of  the  will  are  inter- 
preted one  by  the  other,  they  do  not  establish  beyond  all  reasonable  doubt  the 
quality  and  quantity  of  the  title  intended  and  who  was  the  beneficiary.  The 
intention  to  give  to  the  City  for  pious  uses  remains,  at  least,  as  probable  as 
either  of  those  suggested — ^in  proof  of  this  I  deem  it  sufficient  to  state  that 
each  of  the  three  judges  who  heard  the  argument,  originally  came  to  a  different 
conclusion  on  this  part  of  the  case.  The  Chief  Justice,  afi«r  some  hesitation, 
adopted  the  opinion,  that  the  title  intended  was  one  to  the  cities  in  ftill  owner- 
ship, with  a  destination  to  pious  uses,  which  attached  to  the  property.  Mr, 
Justice  Slidell  thought,  and  still  thinks,  that  the  General  Estate,  for  which  the 
will  provides,  was  intended  as  the  beneficiary.  I  was  under  the  impression 
that  the  holding  intended  was  in  the  nature  of  a  trust  of  the  English  law,  and 
involved  the  legal  and  equitable  titles  which  had  caused  the  disposition  in  the 
will  of  FranHin  to  fail.  My  brethren  have  given  at  large  the  reasons  of  th^r 
respective  opinions.  I  deem  it  unnecessary  to  state  those  upon  which  mine  was 
predicated.  The  diversity  of  those  opinions  sufficiently  shows  that  the  question 
is  not  free  from  doubt,  and  the  moment  it  is  shown  to  be  doubtful,  the  words 
used  by  the  testator  in  the  will  are  no  longer  to  be  construed  and  weighed ; 
another  rule  of  interpretation  comes  into  play  to  solve  the  doubt 

If  the  disposition  was  in  favor  of  the  General  Estate,  it  is  gone. 

If  it  establishes  a  legal  and  an  equitable  title,  in  the  technical  sense  of  the 
English  law,  it  is,  in  my  opinion,  equally  gone. 
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If  it  rests  in  this  City  a  title  in  full  ownership,  with  a  destination  to  charita-  ,   ^^v*  o' 
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ble  uses,  for  which  the  City  would  otherwise  be  bound  to  provide,  it  is  lawful,  v. 

and  may  be  carried  into  effect.     How  is  it  then  possible  to  evade  or  disregard      MoDowmb. 
the  textual  provision  of  article  1706  of  the  Code  —  that  a  testamentary  dispo- 
sition must  be  understood  in  the  sense  in  which  it  can  have  effect,  rather  than 
that  in  which  it  can  have  none  ? 

VThen  under  all  the  different  interpretations  of  which  a  testamentary  dispo- 
sition is  susceptible,  it  is  lawful  and  may  be  executed,  the  construction  should 
rest  upon  the  words  and  arguments  used  by  the  testator.  But  where  one  inter- 
pretation will  give  effect  to  the  will,  and  the  other  would  not,  the  decision  of 
tile  law  supercedes  the  discretion  of  the  Judge,  and  commands  him  to  assume 
that  the  testator  intended  what  is  lawful.  A  striking  example  of  the  nature  of 
this  rule  is  afforded  by  the  decisions  of  the  Courts  of  Frfince,  before  and  since 
the  prohibition  of  substitutions  in  that  country.  When  substitutions  were  au< 
tiiorized,  the  words  of  advice  or  request,  in  which  the  substitutions  were  often 
made,  were  held  equivalent  to  words  of  command,  as  lawful  wishes  and  desires 
of  testators  always  are.  But  since  substitutions  have  been  prohibited,  charges 
of  substitutions  thus  made  are  disregarded,  and  the  disposition  becomes  pure 
and  simple.  iT^^m  thus  explains  why  the  words,  "I  request,"  "I  desire,"  al- 
though sufficient  to  express  the  will  of  the  testator  when  their  object  is  lawful, 
cease  to  be  so  when  the  disposition  intended  is  prohibited : 

"  The  reasons  which  might  be  adduced  to  attribute  a  binding  force  to  the 
words,  I  request,  I  desire,  are  neutralized  with  us  by  the  great  principle  drawn 
from  the  Roman  law,  that  when  there  is  doubt  as  to  the  sense  of  a  disposition, 
the  interpretation  which  tends  to  validate  the  act  of  which  the  disposition  forms 
part,  should  be  preferred  to  the  interpretation  which  would  avoid  it.     It  is  true 
that  by  thus  interpreting  the  disposition,  it  is  rendered  illusory ;  but  along  side 
of  the  rule,  that  in  cases  of  doubt  the  testator  should  be  presumed  to  have 
written  nothing  useless,  there  is  another  which  says,  that  in  cases  of  doubt  the 
testator  is  never  presumed  to  have  intended  what  the  law  forbids,  and  still  less 
what  would  cause  the  failure  df  the  principal  disposition.     In  the  conflict  of 
those  two  rules,  it  is  undoubtedly  the  first  which  must  give  way  to  the  second." 
Merlin,  Rep.  tierbo  »uh,  fid.  §  8,  No.  7.    See  also  5  TouUier,  No.  27 ;  Grenier, 
DojuUwM  et  Testamentgf  ob.  pre.  No.  10 ;  Roland  de  Villargues,  De*  Svh%.  175. 
So  in  this  case,  we  are  bound  to  presume  that  the  testator  intended  the  dis- 
position which  he  could  lawfully  make,  to  wit :  a  disposition  in  favor  of  the 
atj  of  New  Orleans,  with  a  destination  of  the  property  given  to  pious  uses. 
ElayiDg  come  to  this  conclusion,  it  is  clear  that  the  disposition  cannot  be  affected 
by  the  illegal  conditions  and  charges,  which  the  vanity  and  avarice  of  the  tes- 
tator prompted  him  to  attach  to  it,  and  that  they  must  be  reputed  not  written, 
under  article  1506  of  the  Code.     I  do  not  think,  however,  that  all  those  con- 
ditions are  illegal  which  have  been  assumed  in  argument  to  be  so.    I  believe 
that  the  condition  not  to  alienate,  for  instance,  is  as  binding  in  a  case  like  this 
as  in  the  dispositions  made  by  Almonaster  and  Fish,  already  referred  to — and 
that  a  city  may,  in  such  a  case  as  this,  be  deprived  of  the  jus  ahutendi  over 
its  property  for  an  object  of  public  utility,  without  its  right  of  property  being 
affected  thereby ;  the  legislature  having  always  the  right  to  remedy  the  effects 
of  the  disposition  whenever  the  alienation  of  the  property  given  becomes  of 
public  advantage. 
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Btati  or  It  was  ureed  with  ereat  earnestness  in  areniment,  that  the  will  in  this  case  is 
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«.  not  distinguishable  from  that  of  Mr,  Henderson,  acted  upon  in  5th  Annual,  so 

McDiMooB  '  f&f  fts  both  establish  a  perpetuity— ^nd  that  the  decision  avoiding  the  di^osition 
in  that  case  ought  to  govern  the  present  The  obvious  distinction  between  the 
two  cases  is,  that  Mr.  Henderson  had  made  no  disposition  of  his  property  in 
favor  of  any  one,  but  had  simply  provided  that  it  should  for  ever  form  part  of 
his  succession  and  be  administered  by  his  executors  and  commissioners  to  be 
named  after  them,  to  the  end  of  time.  While  the  testator  in  this  case  has  made 
a  valid  disposition  of  his  property,  and  the  perpetuity  of  the  bequest  is  merely 
the  consequence  of  the  perpetual  existence  of  the  legatee.  The  General  Estate 
does  not  form,  as  is  erroneously  supposed,  the  object  of  the  disposition.  The 
bequest  embraces  nothing  more  than  the  fortune  left  by  the  testator  at  his  de- 
cease. The  gradual  ii^crease  of  the  General  Estate,  contemplated  by  the  testa- 
tor, was  to  be  the  result  of  the  mode  of  administration  he  had  prescribed,  which 
is  admitted  on  all  hands  to  be  illegal. 

It  may  further  be  observed  that  as  there  was  no  disposition  of  the  property 
in  Mr.  Henderson's  will,  there  could  be  no  illegal  or  impossible  conditions  with- 
in the  meaning  of  article  1506  of  the  Code.  If  the  dispositions  establishing 
the  perpetuity,  and  providing  for  the  erection  of  the  town  of  Dunblane,  had 
been  reputed  not  written,  the  other  dispositions,  such  as  the  building  of  a 
schoolhouse  and  a  church  in  the  prqjected  town,  should  have  been  enforced, 
although  manifestly  a  part  of  what  the  Court  held  to  be  ai;  unlawful  scheme, 
and  inseparable  from  it.  There  being  no  interpretation  under  which  the  main 
disposition  could  be  sustained,  the  subordinate  dispositions  necessarily  fell 
with  it 

I  have  not  noticed  the  objection— why  is  it  not  permitted  to  give  to  one  un- 
der any  condition,  and  to  make  a  second  disposition  in  favor  of  another  in  case 
those  conditions  turn  out  to  be  illegal  jor  impossible  ?  because,  as  well  observed 
in  argument,  the  alternative  in  favor  of  the  second  legatee  would  be  but  a  con- 
tinuation of  the  illegal  or  impossible  conditions  which  the  law  reputes  not 
written,  and  it  would  be  giving  effect  to  a  violation  of  the  law,  if  a  third  person 
was  permitted  to  profit  by  the  refusal  of  the  first  legatee  to  violate  it  No  dif- 
ference can  be  made  on  principle  between  cases  where  there  is  a  second  legatee 
and  those  in  which  there  is  not — ^the  legal  rights  of  the  first  beneficiary  are  the 
same  in  both. 

I  am  of  opinion  that  the  judgment  should  be  afiirmed. 

Slidell,  J.,  (dissenting.)  This  controversy  involves  the  interpretation  of 
the  testament  of  one  who,  after  a  long  career  of  industry  and  avarice,  died  the 
possessor  of  a  great  estate.  Leading  a  life  of  isolation,  his  heart  appears  to 
have  become  insensible  to  natural  affection,  and  his  mind  morbid  on  the  single 
subject  by  which  it  was  engrossed.  Hence,  it  is  not  surprising  that  he  should 
have  left  at  his  death  a  Will,  which,  with  the  exception  of  a  small  legacy,  ex- 
cludes his  kindred  from  any  participation  in  his  enormous  fortune,  and  strives 
to  carry  out  after  his  death  the  process  of  accumulation  which  he  had  so  success- 
fully prosecuted.  His  imagination,  heated  by  solitary  musing,  saw  through  a 
long  distant  future  the  result  of  his  cherished  schemes,  "  in  a  huge  mountain 
of  wealth,"  with  which  he  designed  to  found  magnificent  corporations,  as  imper- 
ishable monuments  of  his  wealth  and  philanthropy. 
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The  qaestions  presented  for  our  solution  are,  whether  the  scheme  b«  elabo-  j^,*"  ^ 

Mtelr  prepared  by  the  testator  is  valid  in  law,  and  if  it  bo  not,  what  other  dia-  v.  * 
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pofihon  consistent  with  his  wishes  is  to  be  made  of  his  estate.  McDohooh. 

For  the  proper  consideration  of  these  questions,  it  is  necessary  to  arrive  at  a 
distinct  appreciation  of  the  substance  of  his  will,  which  is  sufficiently  manifest, 
although  its  style  is  verbose,  and  its  details  minute  and  complicated. 

After  a  few  special  legacies  of  insignificant  amount,  the  will  proceeds  to  give 
the  residue  of  his  estate,  real  and  personal,  to  the  cities  of  Baltimore  and  New 
Orleans,  not  absolutely,  but  as  he  expresses  it,  "  To  and  for  the  several  intents 
and  purposes  hereinafter  mentioned,  declared  and  set  forth  concerning  the  same, 
and  especially  for  the  establishment  and  support  of  free  schools  in  said  cities 
and  their  respective  suburbs,  (including  the  town  of  McDonogh,)  wherein  the 
the  poor,  and  the  poor  only,  of  both  sexes,  of  all  classes  and  castes  of  color, 
shall  have  admittance,  free  of  expense,  for  the  purpose  of  being  instructed  in 
the  knowledge  of  the  Lord,  and  in  reading,  writing,  arithmetic,  geography, 
kc^    Had  the  will  stopped  here,  or  contained  no  subsequent  provisions  in  a 
conflicting  sense,  it  might  be  held  to  be  a  devise  of  the  ownership  to  the  cities 
for  the  purposes  contemplated.    But  the  proprietary  right  thus  nominally  given 
is  afterwards,  in  substance,  withheld,  for  he  subsequently  declares  that  his  exe- 
cutors most  invest  his  personal  property  in  real,  and  that  his  intention  is  that  the 
whole  of  his  estate,  real  and  personal,  (  except  his  slaves  and  the  special  legacies 
to  his  sister  and  her  children,)  is  to  be  "a  permanent  fund  on  interest,  as  it  were, 
to  wit :  a  fund  in  real  estate,  affording  rents,  no  part  of  which  fund  ( of  the 
principal,)  shall  ever  be  touched,  divided,  sold  or  alienated,  but  shall  forever 
remain  together  as  one  estate,  termed,  in  this  my  last  will  and  testament,  as 
'  My  (General  Estate,'  or  '  The  General  Estate,'  and  be  managed  as  I  herein 
direct"     Agam,  when  he  comes  to  prescribe  this  management,  he  uses  the  fol- 
•  lowing  language :  '*  I  hereby  declare  that  my  intention  is  not  that  any  part  of 
said  general  estate,  or  revenue  from  rents,  arising  from  said  general  estate,  shall 
go  into  the  hands  of  the  corporation  of  said  city ;  but  that  they,  the  said  corpo- 
rations, shall  have  forever  a  supervision  over  if    He  accordingly  directs  that 
the  cities  shall  each  annually  appoint,  until  the  end  of  time,  three  agents  or 
commissioners,  who  shall  have  the  sole  and  exclusive  management  of  said  gene- 
ral estate,  the  leasing  of  all  the  lands  and  houses,  the  cultivation  of  all  the 
estates,  the  gathering  of  the  crops,  the  collection  of  rents,  and  the  doing  all  acts 
necessary  to  its  full  and  perfect  management    He  confers  upon  the  commis- 
sioners the  seizin  and  .possession  of  all  the  real  estate  from  the  day  of  their 
nomination.     He  directs  his  executors,  after  they  have  fulfilled  their  functions, 
to  place  all  books  of  account  and  papers,  &c.,  in  the  hands  of  these  commis- 
sioners.     They  are  to  take  an  office  in  New  Orleans,  employ  a  secretary,  and 
keep  regular  books,  accounts,  &c.    They  are  to  render  accounts  annually  to  the 
city  of  New  Orleans,  which  are  to  be  audited  by  a  committee.    They  are  to 
apply  the  revenues  of  the  general  estate  as  follows : 

I%r9t — One-eighth  of  said  revenues  to  the  American  Colonization  Society,  for 
the  term  of  forty  years  from  his  decease,  to  be  paid  over  from  year  to  year. 

Second — One-eighth  part  to  the  Mayor,  Aldermen  and  inhabitants  of  New 
Orleans,  for  the  sole  purpose  of  establishing  an  Asylum  for  the  Poor,  until  the 
sums  paid  should  amount  to  the  g^ross  sum  of  $600,000.  This  annuity  is  to  be 
paid  to  other  commisioners,  not  mo|p  than  seven  in  number,  to  be  appointed  by 
the  mimicipal  councils  of  New  Orleans.    They  are  required  annually  to  invest 
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^Stats  or      it  in  good  securities,*  for  the  purpose  of  accumulation,  until  the  full  payment  of 
«.  '     *'  the  sum  of  $600,000.     After  which,  one-third  of  the  accumulated  fund  is  to  be 
F_  _0T0ii8  09   [j^YQg^  Jq  f^Yie  purchase  of  land  for  the  Asylum,  and  the  erection  and  furnishing 
of  suitable  buildings,  and  the  I'esidue  to  be  invested  in  real  estate,  to  become 
thenceforth  inalienable,  audits  revenues  to  be -applied  to  the  support  of  the 
Asylum. 

Third — One-eighth  part  of  the  revenues  of  the  general  estate  to  be  appro- 
priated to  the  benefit  of  the  Society  for  the  Relief  of  Destitute  Orphan  Boys, 
until  the  sum  paid  should  amount  to  $400,000.  The  fund  to  be  deposited  in 
bank  by  the  commissioners,  on  interest,  and  as  it  accumulates  to  be  invested  in 
the  purchase  of  real  estate  by  said  Society,  which  real  estate  is  to  be  inalienable. 

Fourth — One-eighth  of  said  revenues  to  the  City  of  Baltimore  for  the  purpose 
of  establishing  a  School  Farm  in  Maryland,  until  the  sum  so  paid  shall  amount  to 
three  millions  of  dollars.  For  the  more  rapid  accumulation  of  this  sum  the  wiU 
directs  that  so  soon  as  the  preceding  legacies  should  be  satisfied,  the  three- 
eighths  bequeathed  to  them  should  be  added  to  the  school  farm  fund.  The  fund 
is  to  be  received  and  managed  by  Directors,  who  are  to  be  annually  elected  by 
the  Mayor  and  Council  of  Baltimore,  and  to  be  subject  to  their  supervi^on. 
The  Directors  are  to  invest  the  moneys  thus  received  on  interest,  so  as  to  aug- 
ment its  amount  by  the  accumulation  of  interest  to  the  largest  possible  sum,  up 
to  the  time  when  the  last  payment  of  the  three  millions  shall  be  received  by 
them,  when  they  are  to  invest  a  portion,  not  exceeding  one-sixth,  in  land,  build- 
ings, furniture,  implements,  &c.,  for  the  School  Farm,  and  the  residue  in  real 
estate,  which,  when  purchased,  is  never  to  be  alienated,  but  its  revenues  applied 
to  the  support  of  the  School  Farm. 

Mfth — The  remaining  one-half  of  the  revenues  of  the  general  estate,  to  be 
divided  equally  between  two  other  sets  of  commissioners,  one  to  be  appointed 
by  the  Councils  of  New  Orleans,  the  other  by  the  Council  of  Baltimore.  These 
commissioners  are  required  to  devote  the  sums  so  received  by  them  respectively 
to  the  support  of  public  free  schools,  to  be  established  in  the  two  cities,  and 
under  their  supervision.  Afler  the  annuities  created  for  the  use  of  the  Societies, 
the  Asylum  and  the  School  Farm  are  satisfied,  then  the  whole  revenues  of  the 
general  estate  are  to  be  paid  over  annually  by  the  commissioners  o(  the  general 
estate  to  the  commissioners  of  public  free  schools,  in  equal  shares,  and 'to  be 
devoted  to  the  support  of  such  schools. 

In  various  parts  of  his  will,  the  testator  suggests  the  incorporation  of  the 
several  funds  and  instituUons^'hich  he  desired  to  create,  accompanied  by  minute 
instructions  respecting  the  mode  of  leasing  his  lots  and  lands,  and  administering 
the  general  estate. 

He  seems  to  have  contemplated  an  ideal  being,  the  General  Estate  as  the  true 
recipient  of  all  his  property,  to  be  held  for  the  purposes  of  the  will  He  recom- 
mends to  the  commissioners  of  the  General  Estate  to  sue  out  an  act  of  incorpo- 
ration of  it,  and  in  his  instructions  he  observes,  "  the  great  object  I  have  in  view 
(  as  may  be  plainly  seen,)  is  the  gradual  augmentation  in  value  of  the  real  estate, 

WniCH  WILL  BELONG  TO  AND  BE   OWNED   BT    THE    GENERAL    ESTATE  FOB  CBNTUKIBS 
TO  COME." 

The  will  also  contains  the  following  clause,  which,  from  its  vital  importance 
in  the  decision  of  this  case,  it  is  proper  to  insert  verbatim : 

'*No  compromise  shall  ever  take  place  between  the  Mayor,  Aldermen  and 
inhabitants  of  the  Oily  of  Baltimore,  m  the  State  of  Maryland,  and  the  Mayor, 
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AMennen  and  inhabitants  of  the  City  of  New  Orleans,  in  the  State  of  Louis-  ,   ^^"n  op 
lana,  and  their  saccessors,  m  relation  to  their  respective  rights  m  said  general  ip. 

estate ;  nor  shall  one  party  receive  from  the  other  party,  by  agreement,  a  cer-  McDohoov. 
tain  som  of  money  annually,  or  otherways,  for  their  respective  proportions  in 
said  general  estate,  nor  shall  either  party  sell  their  respective  rights,  under  this 
will,  in  the  said  general  estate,  to  one  another,  or  to  others ;  but  said  general 
estate  shall,  forever  remain  and  be  managed,  as  I  have  herein  pointed  out, 
ordered  and  directed.  And  should  the  Mayor  and  Aldermen  of  the  City  of 
Baltimore,  in  the  State  of  Maryland,  and  the  Mayor  and  Aldermen  of  the  City 
of  New  Orieans,  in  the  State  of  Louisiana,  or  their  successors  in  oflSce,  combine 
together,  and  knowingly  and  willfully  violate  any  of  the  conditions  hereinbefore 
and  hereinafter  directed,  for  the  management  of  the  general  estate,  and  the 
application  of  the  r^enue  arising  therefrom,  then,  and  in  that  event,  I  give  and 
bequeath  the  rest,  residue,  remainder  and  accumulations  of  my  said  general 
estate,  (  subject  always,  however,  to  the  payment  of  the  aforementioned  annui- 
ties,) to  the  States  of  Louisiana  and  of  Maryland,  in  equal  proportions  to  each  of 
said  States,  of  half  and  half^  for  the  purpose  of  educating  the  poor  of  said  States, 
under  such  a  general  system  of  education  as  their  respective  Legislatures  shall 
establish  by  law.  ( Always  understood  and  provided,  however,  that  the  real 
estate  thus  destined  by  me  for  said  purpose  of  education,  shall  never  be  sold  or 
alienated,  but  shall  be  kept  and  managed  as  they,  the  said  Legislatures  of  said 
States,  shall  establish  by  law,  as  a  fund  yielding  rents  forever,  the  rents  only  of 
which  general  estate  shall  be  taken  and  expended  for  said  purpose  of  educating 
the  poor  of  said  req>ective  States,  and  for  no  other.)  And  it  is  furthermore  my 
wish  and  desire,  and  I  hereby  will,  that  in  case  there  should  be  a  lapse  of  both 
the  legacies  to  the  cities  of  New  Orleans,  in  the  State  of  Louisiana,  and  Balti- 
more, in  the  State  of  Maryland,  or  either  of  them,  wholly  or  in  part,  by  refusal 
to  accept,  or  any  other  cause  or  means  whatsoever,  then  both  or  either  of  said 
legacies,  wholly  or  partially  so  lapsed,  shall  inure,  as  far  as  it  reUtes  to  the 
Git7  of  New  Orleans,  to  the  State  of  Louisiana,  and  as  far  as  it  relates  to  the 
Citj  of  Baltimore,  to  the  State  of  Maryland,  that  the  Legislatures  of  those 
States  respectively  may  carry  my  intentions,  as  expressed  and  set  forth  in  this, 
my  last  will  and  testament,  into  effect,  as  &r,  and  in  the  manner  which  will 
appear  to  them  most  proper/* 

When  the  provisions  of  this  will  are  considered  as  a  whole,  it  appears  to  me 
imposBible  to  regacd  the  Cities  of  New  Orleans  and  Baltimore  as  invested  by  it 
with  any  titie  known  to  our  laws.  It  is  asserted  by  the  counsel  for  the  defend- 
ants that  the  Cities  are,  in  legal  contemplation^  the  owners  of  the  property 
devised.  But  I  am  unable  to  conceive,  under  our  system,  an  ownership  stripped 
forerer  of  the  right  of  possession,  use,  administration  and  disposal.  Such  an 
estate  has  no  warrant  in  our  Code,  nor  precedence  in  our  jurisprudence. 

Hie  hiw,  from  wise  motives,  permits  men  to  exercise  a  last  act  of  volition 
over  their  estate,  by  disposing  of  its  ownership.  But  when  they  exercise  this 
just  privilege,  they  must  exercise  it  under  the  law.  They  have  no  right  to 
iuTent  new  tenures  of  property.  I  think  there  is  much  wisdom  in  what  was 
said  by  the  Chief  Justice  in  Harper  v.  Staribraugh:  "  The  modifications  of  the 
right  of  prq>erty  under  our  laws  are  few  and  easily  understood,  and  answer  all 
the  purposes  of  reasonable  use.  It  is  incumbent  on  the  Courts  to  maintain 
tbem  in  thw  simplidty." 
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Stati  or  The  defendants  seek  to  escape  this  difficulty  by  first  assamrog  tiiat  the  tes- 

«.  '  '  tator  intended  to  confer  the  ownership  upon  the  Cities,  and  then  contending 
McDww^  that  those  subsequent  provisions  which  regard  the  possession,  administratioii 
and  disposing  power,  are  to  be  considered  as  conditions  illegal,  or  contrary  to 
public  policy,  and  consequently  as  not  written ;  and  so,  they,  argue,  the  bequest 
to  the  two  Cities  most  be  reduced  to  a  pure  and  simple  legacy,  or  to  a  l^acy 
modified  only  by  the  conditions  found  compatible  with  public  policy  and  the 
Iaw& 

In  assuming  that  the  right  of  ownership  in  favor  of  the  Cities  results  from 
the  express  terms  of  the  will,  the  counsel  for  the  defendants  appear  to  me  to 
err.  The  language  is  not,  I  give  and  bequeath  to  the  Cities,  but,  I  give  and 
bequeath  to  the  Cities  to  and  for  the  several  intents  and  purposes  hereinafler 
mentioned.  Those  intents  and  purposes  are  fully  expressed  in  subsequent 
clauses  of  the  will ;  being  thus  referred  to,  they  must  be  considered  as  embodied 
in  the  devising  clause,  and  clearly  qualify  and  limit  it  The  argument,  there- 
fore, starts  from  erroneous  premises,  when  it  assumes  that  there  was  a  devise  to 
the  Cities  of  the  ownership. 

No  one  can  peruse  the  wiU  without  a  clear  conviction  that  McDonogk  was 
unwilling  to  trust  the  city  governments,  and  believed  that  to  invest  them  with 
the  dominion  of  an  owner,  would  jeopardize  the  security  of  the  estate,  and  the 
success  of  the  scheme  which  he  had  devised.  No  one  was  more  familiar  than 
the  testator  with  the  history  of  our  city  government,  and  the  disastrous  finan- 
cial results  of  its  administration.  Hence  it  is  that  he  entrusts  the  possession 
and  administration  to  other  hands,  forbids  the  city  ever  to  sell  a  single  item  of 
property,  and  prohibits  the  passage  of  a  single  dollar  into  their  hands.  The 
intention  of  the  testator  to  withhold  from  the  cities  the  ownerthip  of  his  estate, 
in  any  sense  of  that  term  known  to  our  law,  seems  to  me  to  admit  of  no  doubt 
It  is  interwoven  with  the  whole  theory  of  the  will,  and  speaks  unmistakeably 
through  its  entire  context 

The  truth  is,  that  the  real  legatee  intended  and  preferred  by  McDonog\  was 
the  ideal  being  which  he  designates  as  his  Oeneral  Estate.  The  cities  were 
intended  to  be  the  mere  supervisors  of  the  perpetual  trust  which  he  desired 
to  create,  and  which,  in  its  turn,  was  to  be  the  source  of  the  other  trusts  con- 
templated in  the  will. 

But  while  on  the  one  hand  the  title  proposed  to  be  vested  in  the  cities  is 
unknown  to  our  laws,  on  the  other,  the  ideal  being  which  the  will  contem- 
plates has  no  legal  existence,  and  is  consequently  incapable  of  taking. 

And  here  it  is  proper  to  observe  that  the  aid  which  the  testator  expected  from 
legislation  is  now  manifestly  hopeless.  The  States  of  Louisiana  and  Maryland 
have  both  spoken  through  their  proper  organs,  and  by  ratifying  upon  their 
statute  books  the  institution  of  the  present  suit,  have  clearly  disapproved  the 
scheme  of  future  incorporations  contemplated  by  the  will.  See  Statute  of  Lou- 
isiana, March  12, 1852,  and  Statute  of  Maryland,  January,  1852. 

Moreover,  the  purposes  which  the  testator  desired  to  accomplish  throu^  this 
ideal  being,  are  in  part  manifestly  unlawful.  It  was  his  ambition  to  effect  a 
huge  accumulation  by  a  protracted  system  of  investment  and  re-investment. 
Not  only  was  any  sale  of  the  real  estate  existing  at  the  time  of  his  death  for- 
bidden, but  his  personal  property  was  ordered  to  be  invested  in  real  estate, 
interBst  was  to  be  accumulated  on  interest,  leases  were  to  be  so  effected  that  tiie 
improvements  were  to  fall  into  the  estate  at  the  end  of  the  terms ;  in  8h<Ht,  th^ 
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fortune  of  the  testator,  so  administered  as  if  possible  to  increase  it  more  and       Statb  or 
more  daring  a  long  distant  future.    That  such  a  scheme  is  inconsistent  with  jf.  ' 

pablic  policy,  no  one  will  deny.  It  would  withdraw  large  masses  of  property  moDomoqb. 
from  commerce ;  it  would  put  the  administration  of  a  great  landed  estate  into 
Ihe  hands  of  agents  having  no  personal  interest  in  its  well-being ;  it  would  be  a 
check  upon  improvement  wherever  these  lots  and  lands  are  situate,  and  in  fact 
become  a  huge  nuisance,  whose  evUs  would  be  aggravated  from  year  to  year. 
No  unbiassed  mind  will  regret  the  defeat  of  projects  so  unreasonable  and  per- 


Yet  these  evils  are  so  interwoven  with  the  scheme  devised  by  the  testator, 
that  an  attempt  to  purify  it  of  them  would  involve  a  destruction  of  the  scheme 
itseli^  which  the  testator  desired  should  be  accomplished  in  it  its  entirety,  de- 
claring a  violation  of  any  of  his  conditions  by  the  cities  a  cause  of  forfeiture. 

But  if  the  system  thus  elaborately  planned  by  the  testator,  and  by  which, 
throogh  the  instrumentaliiy  of  mere  nominal  devisees,  he  sought  to  create  an 
ideal  being  as  the  recipient  of  his  estate,  the  engine  of  a  vast  accumulation,  and 
the  founder  in  a  fiur-o(f  future  of  magnificent  charities,  must  fail,  because  it 
creates  a  tenure  of  property  unknown  to  our  laws,  because  it  exceeds  the  power 
granted  by  law  to  testators,  and  because  it  would  violate  public  policy,  what 
other  disposition  is  to  be  made  of  his  estate  ? 

This  question  is  fully  answered  by  the  testator  himself.  It  is  to  go,  not  to  his 
natural  heirs,  whom  by  the  clearest  implication  he  intended  under  all  circum- 
stances to  exclude,  but  to  the  States  of  Louisiana  and  Maryland,  as  absolute 
owners,  leaving  it  to  them  to  employ  his  fortune  in  the  accomplishment  of  his 
philanthropic  intentions,  "  as  fiir  and  in  the  manner  which  will  appear  to  them 
most  proper." 

Unquestionably  the  testator^s  preference  was  for  the  extraordinaiy  scheme 
wfaidi  he  had  so  elaborately  prepared,  and  over  which  he  had  no  doubt  brooded 
for  years  vnth  a  morbid  delight  He  desired  it  to  be  carried  out  in  its  entirety, 
and  forbade  the  cities  to  violate  any  of  its  conditions.  But  still  an  apprehenaon 
existed  in  his  mind  that  the  scheme  might  fail ;  and  from  "  whatsoever  cause  " 
tins  fiulure  might  arise,  by  **  whatsoever  means  "  it  might  come  to  pass,  his 
desire  was  that  there  should  then  be  recipients  of  his  fortune,  who,  by  virtue  of 
their  sovereign  power,  could  accomplish  the  substantial  execution  of  such  of  his 
wishes  as  they  might  consider  lawful,  and  to  whose  discretion  and  fidelity  he 
was  willing  to  leave  that  execution.  The  great  object  of  the  testator  was  the 
education  of  the  poor.  ^*  I  can  make  no  disposition  of  those  worldly  goods 
which  the  Most  High  has  been  pleased  so  bountifully  to  place  under  my  stew- 
ardship, that  will  be  so  pleasing  to  Him  as  that  by  means  of  which  the  poor  will 
be  instructed  in  wisdom,  and  led  into  the  path  of  virtue  and  holiness." 

That  paramount  object,  with  other  wishes  of  the  testator,  so  far  as  they  may 
be  deemed  practicable  and  politic,  the  States  can,  and  no  doubt  would,  in  good 
fiutb,  and  with  a  just  discretion,  endeavor  to  accomplish,  and  thus  the  charitable 
object  of  the  testator  would  be  disappointed  only  as  to  the  preferred  mode  of  its 
fulfillment,  an  alternative  of  his  own  choice  being  adopted. 

The  above  opinion  necessarily  involves  the  proposition  that  the  natural  heirs 
of  the  testator  have  no  right  to  his  succession  beyond  the  specific  legacies  left 
to  a  pcwtion  of  them.  For  we  could  not  render  a  decree  in  &vor  of  the  plain- 
till^  in  this  action  as  owners  of  the  succession,  if  a  valid  titie  were  outstanding 
ija  otbera.  The  heirs  hare  thought  proper  to  appear  in  anotiier  forumj  avoiding 
34 
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8TATI  Of      the  State  tribTmal  in  which  the  succession  of  the  testator  was  opened.     Still, 
9.  *      '  although  they  are  not  before  us,  and  our  decree  may  not  be  technically  binding 


McDaHooH.     upon  them,  I  deem  it  my  duty  briefly  to  notice  the  grounds  upon  which  I  un- 
derstand their  claims  to  be  predicated. 

In  considering  the  controversy  between  the  Cities  and  the  States,  I  was  con- 
trolled by  what  I  believed  to  be  the  intention  of  the  testator,  as  gathered  from 
a  reasonable  interpetration  of  the  entire  will.  The  same  course  of  investigation 
seems  to  me  decisive  of  the  pretensions  of  the  heira 

The  intention  of  the  testator  to  cut  off  his  natural  heirs,  beyond  the  specific 
legacies  left  to  them,  seems  to  me  irresistibly  manifest  from  the  whole  scope  and 
purport  of  his  will,  and  is  peculiarly  deducible  from  the  scantiness  of  the  l^acj 
left  to  his  sister  and  her  children,  and  his  declaration,  "  had  I  children  (  whidi 
I  have  not,)  and  a  fortune  to  leave  behind  me  at  my  death,  I  would  bequeadi 
(  after  a  virtuous  education,  to  effect  which  nothing  should  be  spared,)  a  very 
small  amount  to  each,  merely  sufficient  to  excite  them  to  habits  of  industry 
and  fhigality,  and  no  more.*'  And  again,  that  other  declaration :  ^*  The  first, 
principal  and  chief  object  I  have  at  heart,  ( the  object  which  has  actuated  and 
filled  my  soul  from  early  boyhood  with  a  desire  to  acquire  a  fortune,)  is  the  edu- 
cation of  the  poor  (  without  the  cost  of  a  cent  to  them,)  in  the  Cities  of  New 
Orleans  and  Baltimore,  and  their  respective  suburbs,  in  such  a  manner  that 
every  poor  child,  and  youth  of  every  color,  in  those  places,  may  receive  a  com- 
mon English  education,  (based  however,  be  ft  particularly  understood,  on  a 
moral  and  religious  one,  that  is,  the  pupils  shall,  on  particular  days,  be  instructed 
in  morality  and  religion,  and  school  shall  be  opened  and  closed  daily  with  prayer.) 
And  in  time,  when  the  general  estate  will  yield  the  necessary  funds,  (  for  in 
time  its  revenue  will  be  very  large,)  over  and  above  what  will  be  necessary  to 
the  education  of  the  poor  of  those  two  cities  and  their  respective  suburbs,  it  is 
my  desire,  and  I  request  that  the  blessing  of  education  may  be  extended  to  the 
poor  throughout  every  tovm,  village  and  hamlet  in  the  respective  States  of 
Louisiana  and  Maryland,  and,  was  it  possible,  through  the  whole  of  the  United 
States  of  America.  For  this  purpose,  and  this  only,  my  desire  being  that  oae 
dollar  shall  never  be  expended  to  any  other  purpose,  I  destine  the  whole  of  my 
general  estate  ( excepting  only  my  black  people,  the  legacy  bequeathed  the 
children  of  my  sister  Jane,  and  that  to  herself^)  to  form  a  fund  in  real  estate 
which  shall  never  be  sold  or  alienated,  but  be  held  and  remain  forever  Eacred  to 
it  alone." 

In  the  &ce  of  these  declarations,  and  of  the  entire  scope  and  purpose  of  the 
will,  it  would  be  monstrous  to  say  that  McDonogh  did  not  intend  to  exclude,  at 
all  events,  his  heirs  at  law.  Indeed,  the  counsel  for  the  heirs  expressly  concede 
that  point  in  their  printed  argument,  a  copy  of  which  was  submitted  to  this 
Court  in  the  recent  case  of  Franklin's  heirs.  "  The  testator,"  they  acknow- 
ledge, *^  certainly  intended  to  exclude  his  heirs  at  law  forever,  and  thej  do  not 
claim  one  cent  under  the  will  or  the  Intention  of  the  testator." 

Their  hopes  rest  upon  the  proposition  ^'  that  the  testator  did  not  dispose  of 
the  title  and  ownership  of  his  estate.  He  attempted  to  build  up  magnificent 
trusts  and  charities  out  of  the  future  revenues,  but  he  kept  the  ownership  for 
himself.  As  to  the  ownership,  he  died  intestate,  and  it  passed  to  his  heirs  at 
Uw." 

I  have  carefully  considered  the  ingenious  argument  by  which  counsel  have 
endeavored  to  support  this  startling  proposition,  but  it  has  brought  no  fiiTOVEble 
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convictioDs  to  my  mincL    It  is  zuurrow  and  technical.    It  asks  from  an  unpro-       Br^n  or 

•^  '^         LouiBuaAifte., 

fessional  mind  the  nice  accuracy  of  an  expert  conveyancer.    This  is  contrary  «. 

to  the  recdved  theory  of  the  interpretation  of  wills.    The  law  is  indulgent  to     moDoioob. 

testators  who  are  regarded  as  inope»  eorufilii.    1 1  exempts  the  phraseology  of  wills 

from  technical  restraint,  and  obeys  the  clear  intention  of  the  testator,  however 

informal  the  language  in  which  it  may  be  announced.    If  that  intention  be  even 

obscured  by  conflicting  expressions,  it  seeks  the  intention  rather  in  a  rational 

and  consistent,  than  an  irrational  and  inconsistent  purpose.     Of  two  modes  of 

eoDstniction,  it  prefers  that  which  will  prevent  a  total  intestacy.    Such  is  the 

^irit  oi  oar  Code,  and  the  teaching  of  the  commentators. 

Approaching  the  interpretation  of  the  will  in  this  spirit,  looking  to  the  lan- 
guage used  in  the  devise  to  the  States  with  reference  to  the  surrounding  pro- 
visions, and  the  general  scope  and  purpose  of  the  will,  which  is  the  work  of  an 
unprofessional  mind,  I  have,  from  the  first,  experienced  little  difficulty  in  appre- 
ciating the  intention  and  meaning  of  the  testator. 

By  the  lapse  of  the  legacies  to  the  cities,  I  am  clearly  of  opinion  that  he 
meant  their  failure  to  take  effect  from  any  cause  whatever. 

By  the  expression,  '*  said  legacies  wholly  or  partially  so  lapsed  shall  enmre," 
kc^  he  evidently  meant  the  property  embraced  in  those  legacies. 

To  say  that  under  the  clause  in  question  he  simply  intended  to  place  the 
States  in  the  stead  of  the  Cities — ^their  actions  fettered  by  the  same  restrictions 
—their  title  qualified  and  limited  by  the  same  anomalous  provisions  as  to  pos- 
session, use  and  management — is  to  obliterate  firom  that  clause  its  closmg  words, 
which  commit  to  the  States  respectively  a  dominion  controlled  only  by  their  own 
discretioB. 

[The  judgment  of  the  Court  will  be  found  at  page  252.] 


Ernest  IIbbkrt  et  al.  v.  A.  J.  Doussan  et  al. 

Hw  parchaser  of  property,  under  a  probate  sale,  who  aasumes  the  payment  of  a  mortgage  resting 
upon  the  property,  cannot  urge  that  the  sale  cancelled  the  mortgage ;  nor  are  such  parchasem  third 
pmaeMora,  in  the  sense  which  would  require  the  bolder  of  the  mortgage  claim  to  pursue  his  rights 
oader  the  hypothecary  form  of  action. 

1  PPE  AL  from  the  Sixth  District  Court,  Parish  of  West  Baton  Rouge.  Bvrk, 
A.  J.     Laeey,  for  plaintiffs.     Brunot^  for  defendants  and  appellants. 

DuKBAB,  J.  AmaranfJie  Landry,  widow  of  /.  B,  Eebert,  sold  on  the  29th 
January,  1842,  tol.  F.  and  E.  P.  Woods^  a  small  plantation,  and  thirteen  slaves, 
situated  on  the  Mississippi  river,  for  the  sum  of  $28,0;)0,  payable  as  follows : 
I700U  in  a  note  atshort  date,  $3960,  divided  into  three  notes  of  $1000,  $1960 
and  $1000,  payable  at  one  year  thereafter  to  her  order,  and  $17,040,  the  bal- 
ance, in  an  assumpsit  of  that  sum,  due  by  the  vendor  to  her  minor  children, 
whose  tutrix  she  was,  payable  as  they  should  respectively  become  of  age.  All 
the  instalments  to  bear  an  annual  interest  of  ten  per  cent ;  the  amount  retained 
for  the  minors  being  subject  to  the  same  interest,  payable  annually.  For  the 
security  of  all  these  payments  a  vendor's  lien  and  special  mortgage  was  retained. 

Adolphe  Hebert  having,  in  the  course  of  business,  become  the  owner  of  one 
ef  the  above  notes  for  $1000,  instituted  suit  thereon  against  the  makers,  and 
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recovered  a  judgment  against  the  representatives  of  their  estates,  with  a  full 

DouasAK.       recognition  of  the  vender's  lien  and  special  mortgage  given  to  secure  the  faithful 

payment  of  it    This  judgment  was  obtained  on  the  30th  June,  1847,  and  was 

subsequently  affirmed  by  this  Court,  in  March,  1848.    See  8d  Annual,  p.  254. 

Isham  F.  Woods,  one  of  the  original  purchasers,  having  died,  his  half  of  the 
estate  was  purchased  at  probate  sale  by  £.  i  \  Woods,  the  owner  of  the  remain- 
ing half,  who  assumed  to  pay  the  one-half  of  the  debt  of  $17,040,  due  to  the 
heirs  of  Hebert,  and  for  which  the  whole  estate  remained  mortgaged.  E.  P. 
Woods  dying  some  time  afterwards,  the  estate  was  again  offered  at  probate  salev 
and  on  the  9th  of  February,  1848,  adjudicated  at  public  auction  to  the  present 
plaintiffs,  for  $28,230.  A  deed  thereof  in  due  form  was,  on  the  8th  January, 
1849,  executed  in  their  favor  by  F.  A,  Woods,  the  executor  of  the  deceased, 
which  states  that  the  purchasers  retained  in  their  hands,  and  assumed  to  pay 
the  sum  of  $20,965  74,  being  the  estimated  amount  due  on  the  mortgage  origi> 
ginally  given  in  favor  of  the  widow  and  heirs  of  Hebert,  including  the  interest 
and  costs ;  for  the  balance  the  purchasers  executed  their  obligations  in  &Tor  of 
the  executor,  at  one  and  two  years. 

Doussan,  the  present  defendant,  was  at  this  time  the  holder  and  owner,  by 
notarial  act  of  transfer,  of  the  judgment  obtained  by  Adolphe  HSbert  against 
the  estate  of  Woods,  which,  as  we  have  seen,  was  not  only  personal  against  the 
estate,  but  executory  against  the  mortgaged  property.  On  an  execution  issued 
under  that  judgment,  the  defendant  was  about  to  seize  the  mortgaged  premises 
in  the  possession  of  the  plaintiffs,  when  he  was  restrained  by  an  injunction,  the 
origin  of  the  present  suit  The  cause  was  twice  submitted  to  a  jury,  who,  upon 
each  trial,  rendered  a  verdict  in  favor  of  the  plaintifis.  The  defendant  has 
appealed.     The  grounds  assumed  by  the  plaintifi&  in  injunction,  are  as  follows  : 

1st  That  the  mortgage  and  vendor^s  lien,  originally  retained  by  the  widow 
and  heirs  of  Hebert,  were  both  extinguished  by  the  probate  sales  of  the  pro- 
perty made  after  the  death  of  /.  F.  and  E,  P.  Woods,  and  that  the  present 
defendant  must  look  not  to  the  property,  but  to  the  representative  of  their  estates, 
for  payment. 

2d.  That  if  the  mortgage  still  rests  upon  the  property,  the  plaintiffs  are  third 
possessors,  and  as  such  entitled  to  the  delays  accorded  by  law,  and  are  only 
suable  in  the  hypothecary  form  of  action. 

8d.  That  Doussan,  being  but  the  transferee  of  a  judgment,  had  no  right  to  an 
execution  in  his  own  name  thereon  without  an  order  of  Court,  or  without  being 
made  a  party  to  the  record,  and 

4th.  That  they  are  apprehensive  of  eviction,  and  have  a  right  to  demand 
security. 

The  first  and  second  grounds  we  shall  consider  together. 

It  is  much  to  be  regretted  that  notaries  and  others  to  whom,  most  frequently, 
the  duty  is  entrusted  of  framing  the  conventions  entered  into  by  parties  not 
acquainted  with  the  technicalities  and  exactness  required  in  legal  documents, 
should  so  often  draw  up  their  deeds  without  due  preparation.  Obscurities  and 
doubts  are  found  where  all  might  have  been  rendered  accurate  and  clear,  after 
forcing  the  parties  to  either  a  loss  by  compromise,  or  one  still  greater,  by  expen- 
sive and  protracted  litigation.  These  remarks  are  drawn  from  us  by  an  exami* 
nation  of  the  terms  of  sale,  as  stated  in  the  deed,  from  F,  A.  Woods,  executor,  to 
the  plaintiffs.  Its  language  is  as  follows :  **  For  the  price  of  $28,280,  paid  and 
to  be  paid  in  the  manner  following,  to  wit :  by  mortgage  for  vendor^s  privilege 
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resting  on  the  property  At  the  time  of  sale  in  favor  of  widow  and  heirs  of  Jean       Hraiwr 
B,  HSfert^  amonnting  to  the  sum  of  $20,966  74,  including  interest  and  costs,"       Doujsam. 
&GL    That  mortgage  was  originally  reserved  to  secure  the  payment  of  no  less 
than  five  different  obligations,  four  of  them  negotiable,  and  all  varying  in  amount 
Which  of  them  were  included  in  the  above  estimate  of  $20,966  74,  the  deed 
does  not  explain,  nor  hoW  that  amount  was  arrived  at 

In  the  petition  for  injunction  the  plaintiffs  do  not  deny  that  the  defendant's 
judgment  was  included  in  the  sum  retained  by  them,  and  on  the  second  trial 
o|^M»ed  the  introduction  of  the  notary  and  vendor  as  witnesses  to  establish  that 
it  was.  If  the  judgment  was  included,  then  so  far  from  the  mortgage  being 
eztingaished  by  the  probate  sale,  we  shall  find  that  it  is  specifically  retained, 
and  if  the  purchasers,  the  present  plaintiffs,  assumed  to  pay  it  as  a  part  of  their 
purchase  money,  retained  by  them,  for  that  purpose,  in  their  hands,  then  the 
plea  of  being  third  parties  comes  with  a  bad  grace.  See  Woodward  v.  DashieU, 
15  La.  R.,  184.  Happily,  the  plaintiffs  have  answered  the  question,  and  solved 
the  doubt  In  an  affidavit  for  continuance,  filed  by  them,  and  sworn  to  by 
Emett  Heberty  one  of  the  plaintiflfe,  we  find  the  following  admission :  **  That  in 
oonsideration  of  said  purchase,  this  deponent  and  his  co-plaintiffs  agreed  to 
assume,  and  did  assume,  to  pay  the  amount  due  and  unpaid  on  the  sale  to  /.  i^ 
and  B.  P.  Woods,  as  set  forth,  Ac.,  including  the  notes  of  one  thousand  dollars 
shove  mentioned ;  and  this  deponent  further  saith,  that  by  reason  of  the  fore- 
going, the  notes  of  one  thousand  dollar  formed  a  part  of  the  priee  agreed  to  he 
paidy  subject,  however,  to  be  made  out  of  deponent,  if  not  paid  in  due  course  of 
legal  proceedings,  and  furthermore  subject  to  such  equities  as  the  law  may 
create  in  the  premises."  The  provisos  are  not  to  be  found  in  the  deed  of  sale, 
and  if  they  were,  the  plaintifis  have  not  brought  themselves  within  them.  It  is, 
therefore,  established  beyond  doubt,  that  the  probate  sale  of  the  property  of 
Woods  did  not  purge  it  fh>m  the  mortgage  in  favor  of  the  widow  and  heirs  of 
Bebertj  of  which  the  present  defendant  has  the  benefit,  but  re-affirmed  it,  and 
that  by  their  assumption  of  the  debt,  the  plaintiffs  are  not  third  parties. 

The  execution  obtained  by  defendant,  issued  in  the  usual  and  customary  form, 
directing  that  if  the  debt  could  not  be  made  out  of  Woods,  the  Sheriff  should 
seize  the  mortgaged  premises,  and  on  making  the  money  should  pay  it  over  to 
Doussan.  In  this  we  see  nothing  illegal  or  irregular.  Doussan  was  the  holder 
of  the  judgment  by  notarial  act,  of  which  we  presume  the  Clerk  had  cogni- 
zance, and  in  directing  that  the  proceeds  should  be  paid  over  to  the  true  owner 
of  the  debt,  we  are  at  a  loss  to  know  of  what  the  plaintifis  have  to  complain. 

As  regards  the  plea  of  apprehension  of  eviction,  no  evidence  has  been  offered 
to  substantiate  it,  and  it  is  only  where  one  has  ^^just  reason  to  fear  that  he  will 
be  disquieted,"  that  the  law  accords  to  the  purchaser  the  right  of  requiring 
security.  See  C.  C,  Art.  2535.  Nor  are  we  to  be  understood  by  any  means  as 
admitting  that  even  had  the  plaintiffs  established  ^^just  grounds  "  for  apprehen- 
sion of  eviction,  they  could  have  acquired  security  from  Doussan,  who  was  not 
the  seller  of  the  property,  and  neither  was  his  transferrer,  Adolphe  Hfibert, 
The  latter  came  into  possession  of  a  negotiable  note,  in  the  ordinary  course  of 
trade,  as  we  are  bound  to  presume  fi*om  the  record ;  obtained  a  judgment  upon 
it»  with  a  recognition  of  the  mortgage  given  to  secure  its  payment ;  and  should 
it  now  happen  that  the  consideration  for  which  it  was  given  has  failed  in  whole 
or  in  part,  the  plea  cannot  be  raised  against  him.  We  consider  Doussan  as 
holding  the  same  right  as  Adolphe  Hibert,  and  no  more.    But  the  plaintifils 
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themselves  seem  finally  to  have  abandoned  their  apprehensions.  On  the  first 
DousBiji.  trial,  at  the  fall  term  in  1851,  thej  voluntarily  abandoned  this  ground  of  attack, 
upon  the  plea  that  they  were  ruled  into  trial  without  having  the  necessary  sur- 
veys returned ;  but  shortly  afterwards  the  survey  was  returned  into  Courts  and 
upon  the  second  trial  had  in  March,  1852,  three  years  from  the  time  the  ifijuno- 
tion  was  first  obtained,  they  seem  to  have  made  no  ^ort  to  have  the  matter 
tested.  We  must  conclude  that  they  had  no  just  reason  to  fear  that  they  voidd 
be  disquieted. 

It  is,  therefore,  ordered^  adjudged  and  decreed,  that  the  judgment  of  fiie  lower 
Court  be  annulled,  avoided  and  reversed,  and  proceeding  to  give  such  judgment 
as  should  have  been  rendered,  it  is  ordered  that  the  injunction  obtained  in 
this  case  be  dissolved,  and  that  the  defendant,  A.  J,  Douuan,  recover  from  the 
plaintifis  and  their  sureties,  upon  the  injunction  bond,  in  solidOy  the  sum  of  two 
hundred  and  fifty  dollars,  as  special  damages ;  that  the  Sheriff  proceed  with 
the  execution  of  the  writ  enjoined ;  and  that  plaintiffs  pay  costs  in  both  Courts^ 


Heirs  of  William  Maguire  v.  James  A.  Bass. 

Where  hclru  have  been  recognised  M  such  and  put  In  possession  of  the  succession  afterwards,  and 
obtained  a  Judgment  on  the  final  account  rendered  by  the  Curato^-lt  is  sufficient  evidence  of  their 
capacity  as  such  to  auUiortae  a  judgment  against  the  Curator's  surety.  The  burthen  of  proof  wiU 
rest  on  tlie  other  party. 

APPEAL  from  the  District  Court,  Tenth  District,  Parish  of  Carrol,  Copley, 
J.    Drew  <Si  Bonner,  for  plaintiffs.     Selby,  for  defendant  and  appellant 

EusTis,  C.  J.  This  suit  is  brought  by  the  heirs  of  the  late  John  McOvire, 
of  the  parish  of  Carroll,  against  James  A.  Bass,  one  of  the  sureties  on  the  bond 
of  William  Glathary,  who  was  the  curator  of  the  succession  of  the  deceased. 

Judgment  was  rendered  against  the  defendant  for  some  $800  and  costs,  and 
he  has  appealed. 

The  main  objection  taken  to  the  correctness  of  the  judgment  of  the  Court, 
is  the  want  of  sufficient  proof  of  the  heirship  of  the  plaintiffa 

Their  capacity  has  been  recognized  by  two  judgments  of  the  District  Court 
against  the  curator,  one  recognizing  the  plaintiffs  as  heirs  and  putting  them  in 
possession  of  the  succession  as  such,  and  the  other  rendered  on  the  final  ac- 
count filed  by  the  curator.  These  proceedings  were  sufficient  evidence  of  heir- 
ship to  authorize  a  judgment  against  the  curator's  surety.  It  rested  with  the 
defendant  to  impugn  them  by  counter  evidence,  which  has  not  been  done. 

The  suit  being  instituted  by  attorneys  at  law,  and  the  proceedings  having 
been  conducted  by  officers  of  the  Court,  there  is  no  necessity  in  this  suit  to  en- 
quire into  the  authority  of  one  of  the  heirs  who  sues  as  attorney  in  fact 

The  judgment^  on  which  this  suit  is  brought,  was  rendered  on  an  opp<^ition 
to  the  curator's  account,  filed  at  the  suit  of  the  plaintiffs.  It  appears  to  have 
been  consented  to  by  the  curator,  but  his  attorney  swears  that  it  was  for  tiie 
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sum  he  thought  was  due  the  heirs,  according  to  the  vouchers  and  evidence  of      Hrrs  or 
debt  before  him.  r. 

The  return  of  the  Sheriff,  in  this  execution,  issued  against  the  curator,  we 
think  is  sufficient  to  warrant  the  judgment  against  the  surety.  Besides  it  is 
proved  that  the  curator  is  notoriously  insolvent. 

We  do  not  examine  the  exception  of  the  defendant  to  the  admission  of  the 
powers  of  attorney  of  the  plaintifis,  because  there  was  no  necessity  for  proving 
them,  and  the  case  is  against  the  defendant  without  them. 

Hie  judgment  appealed  from  is  affirmed,  with  costs. 
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Alhi&a  Gates  v.  John  Walker. 

CbldtttS  WAS  appointed  curator  of  the  succession  of  Gates.  He  filed  a  tableau  which  was  opposed  by 
Markt,  throoi^  T.  A.  BoHUtte^  attorney  at  law,  Marks  claiming  to  be  a  creditor  as  vendor  of  goods 
toooe  Jokmm»^  for  whom  Gates  became  surety,  as  Marks  alleged.  The  evidence  was  altogether 
psrole.  Marks'  claim  was  rqected,  but  by  consent  of  counsel  a  Judgment  of  non-suit  was  entered, 
ftibaequently,  CSaldtedl  absconded,  and  Walker  applied  for  the  curatorship,  through  BarUettSy  was 
appointed,  and  obtained  Judgment  against  Leefs,  OaldioeWs  surety.  Execution  issued  against  Lee/e^ 
ud  the  return  showed  that  before  sale  of  the  property  seised,  the  case  *^  was  settled  by  the  parties." 
I>Difi^  the  summer  vacation,  Waiker  filed  a  tableau  recognising  Marks*  claim,  which,  not  being 
<n»eed,  was  allowed ;  but  the  judgment  of  homologation  was  never  signed.  Almira  Gates,  the 
widow  of  Gates,  sued  to  set  aside  the  homologation,  charging  collusion  between  Marks  and  the 
earator,  WaSber.  By  ths  Oourt,  the  recognition  of  Marks'  claim  by  the  curator  was  collusive. 
WaOur  obtained  the  curatorship  for  the  sole  purpose  of  obliging  Marks,  and  of  enabling  him  to 
oakeh'tM  claim.  It  was  an  abuse  of  the  forms  of  legal  proceedings  for  the  curator,  under  the  cir- 
aastances,  to  place  upon  the  tableau  a  claim  which  had  been  rejected,  after  trial  before  the  Court. 

Vtere  the  return  of  an  execution  against  the  surety  of  a  defaulting  curator  shows  that  the  case  was 
"Rtticd  by  the  parties,"  the  creditors,  in  the  absense  of  further  explanation,  have  a  right  to  con- 
aider  the  amount  of  the  execution  as  having  been  paid  in  cash. 

Ae  wife  of  the  deceased,  though  she  had  lived  apart  from  him,  was  not  judicially  separated  from  bed 
sad  board,  and  she  had  an  interest  in  his  estate,  at  least  for  the  purpose  of  presenting  her  claim  for 
the  marital  portion  for  adjudication « 

?tieen»  that  a  Judge,  in  whose  Court  the  mortuaria  are  pending,  m&y  propria  motu  entertain  an 
iaqolry  iato  an  abuse  of  the  form  of  legal  proceedings  in  his  own  Court,  such  as  this  case  prrsents. 

APPE.4L  from  the  Second  District  Court  of  New  Orleans.     Lea,  J.     Spring, 
for  plaintiff.     Bartlette,  for  defendant  and  appellant 
SuDELL,  C.  J.     Spencer  Gates,  whose  occupation  was  that  of  a  deputy  sheriff 
io  New  Orleans,  died  here  in  January,  1849.     John  S.  Caldwell  was  appointed 
bs  curator.     The  total  estate  left  by  the  deceased  amounted  to  $1965.     In  1850 
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Gates  Caldwell  filed  a  tableau  of  distribution,  and  E,  J.  Maris  made  opposition, 
WixjEu.  claiming  to  be  a  creditor  in  the  sum  of  $768  50.  This  amount  was  alleged  to 
be  due  by  the  deceased,  as  surety  of  one  Johnson^  for  a  purchase  of  merchandise 
made  by  Johnnon  from  MarH^  on  the  I5th  December,  1848.  In  this  matter, 
T.  A.  Bartlette.  Esq,^  acted  as  the  attorney  of  Marks.  After  a  trial  in  the  usual 
course,  the  Court  rejected  the  claim  Of  Marhs^  but  before  the  judgment  was 
signed,  it  was,  by  consent  of  counsel,  amended  so  as  to  be  a  judgment  of  non^ 
suit  only,  reserving  to  Marls  leave  to  exercise  his  rights,  if  any  he  had,  by  sub- 
sequent proceedings.  The  District  Judge  gave  at  length  his  reasons  for  the 
rejection  of  the  cluim ;  and  as  they  have  a  material  bearing  upon  subsequent 
matters,  out  of  which  the  present  controversy  has  grown,  it  is  proper  to  quote 
his  remarks  on  that  occasion : 

"  The  testimony/^  says  the  District  Judge,  ^*  in  regard  to  this  claim  is  Tery 
unsatisfactory*  It  is  supported  entirely  by  parole  proof,  under  circumstances 
which  render  it  improbable,  that  if  the  claim  were  correct,  no  better  evidence 
could  have  been  ofifered ;  there  is  no  detailed  account  offered,  and  no  proof  of 
any  specific  sum  due.  It  is  hardly  probable  that  a  person  who  was  unwilling  to 
credit  the  purchaser  of  his  goods,  should  be  willing  to  sell  at  a  yearns  oeditf 
upon  the  security  of  a  mere  stranger,  without  taking  a  note,  or  some  written 
evidence  of  the  debt ;  and  it  is  so  easy  a  matter  after  one^s  decease  to  procure 
evidence  to  prove  admission,  alleged  to  have  been  made  by  him  before  his  death, 
which,  from  the  fact  that  they  are  mere  verbal  admissions,  it  is  impossible  to 
contradict,  that  testimony  of  this  kind  should  be  received  with  great  caution. 
I  do  not  feel  satisfied  that  opponent  has  a  good  claim  against  the  succession  of 
Gates.  It  appears,  according  to  the  testimony  of  the  principal  witness,  that 
Marks  tried  to  get  a  written  acknowledgment  from  Oates^  but  could  not  get  it 
If,  indeed,  the  claim  be  a  good  one,  it  is  opponent's  own  fault  that  there  exists 
no  better  evidence  of  it,  or  that  none  has  been  offered.  I  do  not  mean  to  lay  it 
down  as  a  rule,  that  parole  evidence  may  not  sustain  even  large  claims  against 
the  estates  of  deceased  persons ;  but  under  such  circumstances,  to  be  entitled  to 
any  weight,  it  should  be  definite,  positive  and  supported  by  circumstances  giving 
it  probability,  both  as  respects  the  relation  of  the  parties  and  the  opportunities 
of  information  within  reach  of  the  witnesses.     The  claim  is,  therefore,  rejected." 

Subsequently,  UatdveUy  the  curator,  absconded  and  died;  and  Mm  WaUcer^ 
by  his  attorney,  T.  A.  Bartlette^  applied  for  letters  of  curatorship.     After  due 
proceedings,  he  received  them  in  February,  1851.     He  then  brought  suit  against 
Leefe^  the  official  surety  of  Caldxcell,  and  recovered  judgment  for  $909  40,  and 
interest,  the  amount  of  funds  of  the  estate  of  Gate*  for  which  Caldwell  was  a 
defaulter.     By  the  return  of  an  execution  issued  against  Leefe  for  the  amount 
of  the  judgment,  it  appears  that  on  the  29th  July,  1851,  after  a  seizure  of  pro- 
perty had  been  made,  and  before  the  day  of  sale  arrived,  the  case  was  **  settled 
between  the  parties,"  an  expression  which,  unexplained,  the  creditors  and  heirs 
of  the  succession  have  a  right  to  treat  as  evidence  that  the  curator,  WaVt&r^ 
had  collected  in  cash  the  amount  of  the  judgment     On  the  dlst  July,  1851, 
the  period  of  the  usual  summer  vacation,  when  little  business  is  done  in  the 
Courts,  Walker  filed  a  tableau  of  distribution,  in  which  he  states  the  amount  <yf 
claims  against  the  estate,  which  he  proposes  to  pay,  and  includes  among  them 
the  claim  of  R  J.  Marks  for  $768  50,  and  interest  from  1st  January,  1850. 
No  creditor  appeared  to  oppose,  except  the  Clerk  of  the  Court,  who  claimed  la 
privilege  for  a  small  amount  of  fees.    On  the  8th  August,  1851,  a  judgment  was 
rendered,  which,  afler  reciting  that  due  publications  had  been  made,  sustaine^l 
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the  opposition  of  the  Clerk,  and  homologated  the  tableau  so  amended.  This  Gates 
judgment,  howerer,  remained  unsigned ;  and  in  December,  1851,  Almira  Gatei,  Walkiu. 
the  wife  of  the  deceased,  instituted  a  proceeding  before  the  same  Court  to  set 
aside  the  decree  of  homologation,  on  the  ground  of  fraudulent  collusion  between 
the  curator  and  Marks.  There  was  judgment  setting  aside  the  decree,  and 
reforming  the  tableau  by  striking  from  it  the  item  of  $768  50,  allowed  to  Marhs^ 
and  reducing  the  fee  of  Mr.  Bartlette  to  $70. 

An  examination  of  the  evidence  constrains  us  to  adopt  the  conclusion  which 
which  forced  itself  upon  the  mind  of  the  District  Judge.  We  consider  the 
recognition  of  Marls'  claim  collusive,  and  concur  fully  in  the  reasons  assigned 
bj  the  District  Judge,  who  remarked  as  follows : 

*'  This  case  is  presented  upon  the  issue  made  to  the  suit  instituted  herein,  for 
a  nullity  of  the  judgment  of  homologation  of  the  account  of  John  Walker, 
curator,  filed  on  the  23d  June,  1851.  The  material  allegations  of  the  petition, 
so  far  as  relates  te  the  legal  merits  of  the  case,  are  substantially  proved.  The 
daim  of  Maris  for  $768  50  had  been  fairly  presented,  on  evidence  which  was 
unsatisfactory,  and  rejected.  This  was  well  known  to  Marls'*  counsel,  who 
acted,  also,  as  Walker^s  counsel.  In  fact,  it  appears  that  Walker  obtained  the 
roratorship  for  the  sole  purpose  of  obli^ng  Marks,  and  of  enabling  him  to  make 
bis  daim  out  of  the  estate.  It  was  an  abuse  of  the  forms  of  legal  proceedings 
for  the  curator,  under  the  circumstances,  to  place  upon  the  tableau  a  claim 
which  had  been  rejected  after  trial  before  the  Court,  and  it  appears  from  the 
tableau  that  Marks'  claim  is  the  only  debt  placed  on  the  tableau  which  Is  not 
incident  to  the  new  administration.  Viewing  the  matter  in  this  light,  I  declined 
to  sign  the  judgment  of  homologation,  when  made  acquainted  with  the  facts. 
On  the  trial  of  the  case,  new  evidence  in  support  of  Marks'  claim  was  intro* 
duced,  and  the  trial  was  proceeded  in,  as  if  upon  an  opposition  to  the  tableau* 
Hie  matter  may  be  considered,  therefore,  as  open  for  an  adjudication  upon  the 
merits  of  the  whole  ca.se,  and  have  nothing  to  add  to  the  reasons  given  on  the 
first  trial  of  Marks'  claim,  except  to  say  that  I  am  not  satisfied  that  Gates  ever 
became  surety  for  the  debt  which  is  now  sought  to  be  collected  from  hSs  estate.^* 

It  is  said  there  is  no  evidence  in  the  record  that  the  plaintiff  in  these  proceed- 
ings has  any  interest  in  the  succession  of  Spencer  Gates. 

We  consider  it  satisfactorily  proved  that  Almira  was  the  lawful  wife  of  the 
deceased.  Whether  she  is  entitled,  as  widow  in  community,  not  having  cohab- 
ited with  him  for  many  years,  and  having  lived  in  the  North,  it  is  immaterial 
DOW  to  inquire.  They,  it  would  seem,  never  had  any  children ;  he  died  intestate, 
jmd  it  does  not  appear  that  he  left  any  ascendants,  or  coUateral  relations.  If 
he  did  not,  she  would  inherit  from  him,  not  having  been  separated  from  bed  and 
board  from  him.  C,  C,  Art.  918.  There  was  in  this  case  an  estrangement 
from  some  cause  unexplained,  and  an  actual  living  apart ;  but  we  understand 
the  separation  from  bed  and  board  ( separatum  de  carps  et  de  liens,)  contem- 
pbted  in  the  Code,  Art  918,  to  be  a  judicial  separation.  No  authority  to  the 
ooolraTy  has  been  cited  for  the  defendant,  and  we  are  not  aware  of  any.  If,  on 
tke  contrary,  he  did  in  fact  leave  collateral  relations,  of  which  we  have  no  evi- 
deace,  still  she  would  have  an  interest  in  the  preservation  and  due  administra- 
tba  of  the  estate,  having  a  right  in  due  season  to  present  for  adjudication  her 
dsBBS  for  the  marital  portion. 

Bendes,  we  are  not  prepared  to  say  that  a  Judge,  in  whose  Court  the  mortvr 
^ria  are  pending,  may  not  propria  motu  entertain  an  inquiry  into  an  abase  Of 
lahe  tonaA  of  l^ai  proceedings  in  his  own  Courts  such  as  is  here  presented. 
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QkTK  There  was  another  proceeding  in  the  matter  of  this  succession,  which  resulted 

Wauckr.       in  a  separate  judgment,  from  which,  also,  the  defendant  has  appealed. 

It  was  a  judgment,  on  rule,  dismissing  the  curator  from  ofiSce,  and  condemning 
him  to  pay  twenty  per  cent  interest  on  $909  40,  from  August  8th,  1851,  until 
paid. 

We  are  of  opinion  there  is  no  error  in  the  judgment  The  penalty  is  pre- 
scribed by  the  act  of  1837,  p.  95.  The  facts  of  this  case  bring  it  within  the 
statute.  The  curator,  as  we  have  said,  is  to  be  considered  as  having  received  a 
cash  amount  of  (at  least)  $909  40,  from  Lee/e,  on  the  29th  July,  1851.  He  did 
not  deposit  in  Bank.  He  has  shown  no  payment  of  this  money  to  any  creditor, 
except  a  sum  of  $693  12  to  Marks,  on  the  15th  October,  1851,  which  payment 
was  coUusive  and  void.  It  is  asserted  by  counsel  that  the  other  creditors,  among 
whom,  by  the  tableau,  it  was  proposed  to  distribute  the  fund,  have  been  paid ; 
but  there  is  no  proof  of  it  So,  that  whatever  equity  there  might  perhaps  be 
to  exempt  a  curator  from  the  penalty,  from  the  time  he  actually  used  money  to 
pay  a  just  debt,  there  is  no  proof  to  let  in  its  application  in  the  present  case. 

The  two  judgments  arc  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Court 
below,  on  the  trial  of  the  rule  of  the  8th  of  June,  1 852,  be  affirmed,  with  costs. 
It  is  further  ordered  and  decreed  that  the  judgment  of  the  Court  below  on  the 
application  of  Widoic  Almira  Gates,  for  nullity  of  judgment,  be  affirmed,  with 
costs. 

Re-hearing  refused. 


John  Watson  v.  C.  R.  Kennedy. 

Suit  for  damages  for  wrongful  attachment.  Defendant  pleaded  that  plaintiff  had  iUeoaUy  neglecUd 
to  bond  the  property  attached.  Held :  —The  right  to  set  aside  an  attachment  by  deliTeriog  to  the 
Sheriff  an  obligation  to  satisfy  the  Judgment  that  may  be  rendered  against  him,  is  a  pririlege 
which  the  law  accords  to  the  defendant^-and  not  a  duty  ei^olned,  and  the  attaching  creditor  can- 
not complain  If  the  defendant  CalU  to  exercise  it. 

In  cases  of  this  character,  based  on  the  tortious  acts  of  defendant,  the  Jury  are  the  legitimate  Judges 
of  the  quantum  of  damages,  and  the  law  leaves  them  much  discretion. 

APPEAL  from  the  District  Court,  Third  Judicial  District,  Clarh,  J.     Liz- 
in^ston,  for  plaintiff.     Coh^n,  for  defendant  and  appellant 

Campbell,  J.  This  suit  was  instituted  for  the  recovery  of  damages,  alleged 
to  have  been  sustained  by  plaintiff  in  consequence  of  the  illegal  seizure  of  his 
property  by  defendant 

It  is  alleged,  that  on  the  27th  August,  1850,  defendant  instituted  suit  against 
plaintiff  by  attachment,  as  endorser  of  a  note  for  $1035.  That  under  this  pro- 
ceeding, property  of  the  value  of  from  two  thousand  seven  hundred  to  three 
thousand  three  hundred  and  seventy-five  dollars,  and  money  to  the  amount  of 
two  thousand  five  hundred  dollars  were  attached — amounts  much  more  than 
sufficient  to  satisfy  the  demand  of  tlic  attiching  crediti^r.  Tliat  on  the  next 
day,  and  pending  the  suit  refeiTcd  to,  defendant  instituted  another  suit  on  the 
same  cause  of  action,  and  caused  to  be  attached  some  ten  thousand  barrels  of 
coal,  worth  at  the  time  seventy-five  cents  per  barrel,  but  which  at  the  release 
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of  the  seizure,  opon  the  dismissal  of  the  suit,  (Nov.  29,)  from  a  fall  in  the  mar-  ^^^ 
ket,  were  worth  but  forty  cents  per  barrel ;  wherefore  he  claims  in  damages  k»5bdt. 
the  difference  between  the  price  at  which  the  coal  could  have  been  sold  during 
the  seizure  and  its  market  value  at  the  date  of  its  release  and  delivery,  which 
he  alleges  amounts  to  at  least  three  thousand  five  hundred  dollars.  He  further 
allies  that  the  seizure  in  this  suit  was  illegal,  vexatious  and  oppressive,  and 
intended  to  embarrass  him. 

To  this  petition  defendant  filed  a  general  denial,  and  by  supplemental  answer 
claimed  five  hundred  dollars  as  damages  resulting,  as  is  alleged,  from  the  *4Ue- 
gal  and  malicious  conduct  of  plaintiff."  On  these  issues  the  parties  went  to 
trial  The  case  wns  submitted  to  a  jury,  who  returned  a  verdict  of  one  thou- 
sand dollars  in  favor  of  plaintiff.  *  ^ 

From  the  record  it  appears  that  the  suit,  instituted  in  the  Third  Judicial  Dis- 
trict Court  on  the  28th  August  by  the  defendant  Kennedy^  was  dismissed  the 
3oth  November,  on  the  plea  of  lis  pendens,  and  that,  on  appeal  to  the  Supreme 
Court,  the  judgment  dismissing  the  suit  was  affirmed,  6  Ann.,  807.  From  this 
and  other  facts  disclosed  by  the  records — ^as  for  example,  the  issuing  of  the 
first  attachment  before  the  right  of  action  arose — the  large  value  of  the  property 
seized  as  compared  with  the  amount  of  the  demand — ^the  institution  the  next 
day,  in  a  different  tribunal,  of  another  suit  by  attachment,  against  the  same 
party,  on  the  same  cause  of  action — ^from  all  this  we  are  satisfied  that  the  suit 
complained  of  was  uncalled  for  and  vexatious,  and  prosecuted  without  due  re- 
gtfd  for  the  rights  of  the  defendant 

It  is  urged  by  the  defendant,  as  an  objection  to  the  demand  of  plaintiff  and 
in  support  of  his  own  claim  for  damages,  that  plaintiff  illegally  neglected  to 
bond  the  property  attached.  The  right  to  set  aside  an  attachment  by  deliver- 
ing to  the  Sheriff  an  obligation  to  satisfy  the  judgment  that  may  be  rendered 
against  him,  is  a  privilege  which  the  law  accords  to  the  defendant,  and  not  a 
.  duty  enjoined,  and  the  plaintiff  cannot  complain  if  he  fails  to  exercise  it  There 
is  nothing  in  the  evidence  which  supports  the  assertion  made  by  the  defendant 
in  his  printed  argument,  that  plaintiff  did  not  bond  the  property  **  solely  to  lay 
the  foundation  for  a  claim  for  damages." 

In  cases  of  the  character  of  this,  based  on  the  tortious  acts  of  the  defend- 
ant, the  jury  are  the  legitimate  judges  of  the  quantum  of  damages,  in  the 
assessment  of  which  the  law  leaves  them  much  discretion;  C.  C.  1928,  n.  8; 
and  in  view  of  all  the  facts,  (notwithstanding  the  testimony  on  this  point  is 
somewhat  conflicting,)  we  are  unable  to  say  that  this  discretion  has  been  im- 
properly exercised  by  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that,  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 
Rehe&ring  refused. 


39 


282  SUPREME  COURT  OF  LOUISIANA, 


A.  Keine,  Agent,  &c.,  v.  C.  H.  Poumairat  &  Co. 

Action  for  the  price  of  sugar  sold .  Defendant  pleaded  non  delivery.  Plaintiff  offered  to  delfrer  the 
sugar,  and  placed  the  defendant  in  default  by  giving  him  a  writ' en  notice  to  attend  on  the  day  fixed 
by  agreement  for  the  delivery  of  the  8Uii:ar.  ir«2<2.'— Thereupon  the  plaintiff's  right  of  action  ac- 
crued to  compel  the  payment  of  the  price. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Duf<mr^ 
for  plaintiff.     R.  H.  Barker,  for  defendant  and  appellant 

Ogdbn,  J.  The  defendant  heing  sued  for  the  price  of  forty-eight  hogsheads 
of  suga^  admits  in  his  answer  that  he  did  agree  to  purchase  the  sugar  at  the 
price  for  which  he  is  sued,  hut  avers  that  he  was  deceived  in  regard  to  the 
quality  of  it  by  the  false  representations  of  the  plaintiff.  The  defence  is  not 
sustained  by  any  evidence  in  the  record.  The  other  points  relied  on  by  the 
defendant,  to  obtain  a  reversal  of  the  judgment  of  the  C^^urt  below,  are  1st. : 
That  the  plaintiff  sues  for  the  price  without  having  delivered  the  thing  sold. 
2d.  That  the  judgment  is  erroneous,  because  it  does  not  decree  a  stay  of  exe- 
cution until  the  delivery  of  the  sugar.  Neither  of  these  points  are  tenable. 
The  plaintiff  offered  to  deliver  the  sugar,  and  placed  the  defendant  in  default 
by  giving  him  a  written  notice  to  attend  on  the  day  fixed  by  the  agreement  for 
the  delivery  of  the  sugar — ^thereupon  the  plaintiff  ^s  right  of  action  accrued  to 
compel  the  payment  of  the  price.  Civil  Code,  Art  2529.  The  right  of  the 
defendant  to  claim  the  sugar,  or  the  proceeds  of  the  sale  of  it,  which  it  appears 
was  made  with  consent  of  parties  under  order  of  the  Court,  is  reserved  in  the 
judgment  appealed  from,  and  we  see  no  reason  to  disturb  the  judgment 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Court  below  be  affirmed,  with  costs. 

Rehearing  refused. 


John  Kellar  v.  Henry  W.  Palfrey. 

The  Supremo  Coart  is  without  Jurisdiction  when  the  matter  In  dispute  does  not   exceed  three 
hundred  dollars. 

APPEAL  from  the  Fourth  District  Court  of  New  Orieans,  Reynolds,  J.  /. 
D,  Mix,  for  plaintiff  and  appellant    Benjamin  <&  Micou,  for  defendant 

VooRHiEs,  J.  The  defendant  having  issued  an  execution  on  a  judgment 
rendered  in  his  favor  by  the  late  Commercial  Court  of  New  Orleans  against  the 
plaintiff  for  the  sum  of  one  hundred  and  seventy  dollars,  with  interest  and 
costs,  allowing  as  a  credit  the  sum  of  fifteen  dollars,  the  latter  sued  out  an  in- 
junction on  the  ground  that  the  judgment  was  extinguished  by  compensation, 
averring  that  he  was  the  transferree  of  a  judgment  rendered  by  the  same  court 
in  favor  of  Mrs,  Cora  Slocum  against  the  plaintiff  for  the  sum  of  three  hun- 
dred and  ninety-three  dollars,  together  with  interest  and  costs. 

Prom  a  copy  of  his  judgment,  annexed  to  but  forming  no  part  of  the  record, 
it  appears  that  the  defendant  is  entitled  to  recover  five  per  cent  per  annum  in- 
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terest  from  the  15th  of  July,  1839,  until  paid,  and  three  dollars  costs  of  pro- 
test, and  the  costs  of  suit  The  writ  of  injunction  was  issued  on  the  14th  of  PAijitsT. 
^June,  1852.  Allowing  interest  to  that  date,  and  three  dollars,  the  cost  of  pro- 
test, there  being  no  allegation  or  eyidence  as  to  the  costs  of  suit,  the  whole 
amoant  called  for  by  the  execution  would  not  exceed  two  hundred  and  ninety 
dollars. 

The  extinguishment  of  the  defendant's  judgment  by  compensation  is  the  on- 
ly matter  in  dispute. 

"The  Supreme  Court,  except  in  the  cases  hereafter  provided,  shall  have  ap- 
pellate jurisdiction  only ;  which  jurisdiction  shall  extend  to  all  cases  when  the 
matter  in  dispute  shall  exceed  three  hundred  dollars,"  &c.  Con.,  Art  62.  The 
same  provision  existed  in  the  former  Constitution,  Art.  63. 

We  concur  in  opinion  with  our  predecessors,  that  "  the  framers  of  the  Consti- 
tution wisely  provided  a  limit  to  the  jurisdiction  of  this  Court,  that  litigants  for 
small  matters  might  not  be  burdened  by  onerous  costs,  or  harassed  by  pro- 
tracted litigation.  This  wise  policy  it  is  our  duty  to  enforce ;  and  parties  who 
are  dissatisfied  with  the  decrees  of  inferior  tribunals  must  exhibit  affirmatively 
their  right  to  oar  interference."    Plique  v.  Bellome^  2  An.  293. 

It  is,  therefore,  ordered,  that  the  appeal  be  dismissed. 


William  Bonner  v.  John  H.  Baker. 

No  ralid  aaction  sate  of  real  estate  can  be  made  when  the  description  of  the  property  sold  is  vague 

and  indefinite. 
Tb  make  a  Talid  auction  sale  of  immovables  and  slaves,  the  authority  given  by  the  owner  to  the 

auctioneer  should  be  in  writing— as  also  the  conditions  on  which  the  sale  is  to  be  made. 

APPEAL  from  the  District  Court,  Third  District,  Parish  of  Jefferson, 
Claris,  J.  F.  F.  &  /.  B.  Cotton,  for  plaintiff.  Lavergne,  for  defendant 
and  appellant 

YooBHiES,  J.  This  suit  is  instituted  by  William  Bonner  in  his  own  name 
and  as  agent  of  George  Fursglove,  to  compel  the  defendant  to  execute  a  con- 
veyance to  them  for  four  lots  of  ground,  which  they  allege  were  oflfered  by  him 
for  sale,  for  cash,  at  auction,  on  the  8th  of  May,  1852,  and  a<yudicated  to  them 
by  John  P.  Phillips,  as  auctioneer. 

The  defendant,  in  his  answer,  has  excepted  to  the  joinder  of  actions,  and 
pleaded  the  genei^l  issue. 

Whether  the  trial  on  the  merits  in  the  Court  d  qua,  without  noticing  the  ex- 
ception, operated  as  an  abandonment  or  waiver  of  it  on  the  part  of  the  defend- 
ant, as  urged  by  the  plaintiffs,  we  consider  immaterial  for  us  to  determine,  as 
we  have  come  to  a  conclusion  on  the  merits. 

The  only  evidence  on  the  merits,  as  exhibited  by  the  record,  consists  of  the 
testimony  of  L.  R.  Kinny,  a  memorandum  purporting  to  be  a  proces-verbal  of 
the  auctioneer,  and  a  publication  of  the  sale  of  18  lots  of  ground  in  the  village 
of  Mechanicsham,  in  squares  Nos.  8,  9  and  24.  The  description  of  the  squares  is 
the  only  description  given  of  the  lots,  and  it  is  not  stated  to  whom  they  be- 
longed.   The  terms  of  sale  announced,  namely,  **one-fourth  cash  ;  balance  at  6, 
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Bomnoi        12  and  18  months;  a  mortgage  on  the  property  to  secure  payment,"  are  cn- 
Bjlksr.        tirely  different  from  those  alleged  in  the  petition.     There  is  no  averment  or 
proof  of  the  payment  of  the  price  of  adjudication.     The  memorandum  of  tho 
auctioneer  is  in  the  following  words,  viz : 

"  Sales  at  auction  of  four  lots  of  ground  in  the  village  of  Mechanicsham, 
Parish  of  Jefferson,  Louisiana,  hy  order  and  on  account  of  Mr.  John  H.  Baker ^ 
by  /.  P.  Phillip9»  R.  Armfield,  auc't  at  Bank's  Arcade,  Magazine  street,  on 
Saturday  the  8th  May,  1852. 

George  Pursghte,  Lot  No.  1, $250  00 

Do.  do.  do.  No.  2, 235  00 

William  Bonner,    do.  Nos.  7  &  8,  $85, 170  00 

$655  00 

Charges,  commissions  and  State  Taxes,  3  per  cent, $22  60 

Advertising, 5  50 

$28  10 
New  Orleans,  13th  May,  1852. 

(Signed)    R.  ARMFIELD,  Auctioneer. 

RecM  payment  of  comss.  &  taxes  from  L,  E,  Kinny,  Notary  Public,  N.  Or- 
leans, 13th  May,  1862.  (Signed)    J.  P.  PHILLIPS." 

The  statement  of  facts  contained  in  this  instrument,  does  not,  in  our  opinion, 
meet  the  requirements  of  law  to  constitute  a  valid  proces-verbal  of  sale.  The 
auctioneer,  in  his  proces-verbal,  should  give  an  exact  description  of  the  property 
conveyed,  the  price  of  adjudication,  and  the  terms  of  sale.  The  description  of 
the  lots  in  question  is  so  vague  and  indefinite  that  it  is  utterly  impossible  to 
designate  those  adjudicated  to  the  plaintiffs  out  of  the  eighteen  advertized  for 
sale.  The  testimony  of  Mr.  Kinny  we  consider  immaterial  He  says,  "  he 
was  at  the  Arcade  when  the  property  described  in  plaintiff's  petition  was  of- 
fered for  sale,  and  adjudicated  to  plaintiff.  Defendant  was  also  present  and 
made  no  objections." 

Under  this  state  of  facts  the  adjudication,  tested  by  the  provisions  of  our 
Code,  was  clearly  illegal  and  void.  In  relation  to  auction  sales  of  immovables 
and  slaves,  the  law  requires  that  the  authority  given  by  the  vendor  to  the  auc- 
tioneer should  be  in  writing,  as  well  as  the  conditions  on  which  such  sales  are 
made.  C.  C.  Art  25,  84,  No  such  authority  appears  to  have  been  given  in 
this  case.  In  the  case  of  Pew  v.  Livaudais,  3  L.  R.  460,  the  Court  held :  — 
"  We  have  no  hesitation  to  say,  that  as  another  part  of  the  Code,  Articles 
2255-6,  requires  the  assent  of  the  parties  to  a  sale  of  real  estate  to  be  written, 
unless  the  party,  against  whom  the  sale  is  sought  to  be  enforced,  admits  it,  we 
cannot  recognize  any  validity  in  an  auction  sale  of  real  property  the  owner  of 
which  did  not  authorize  or  assent  to  in  writing,  and  does  not  admit  his  assent 
otherwise."  The  same  principle  is  also  recognized  in  the  case  of  Short  v. 
Knight,  15  L.  R.  484.  In  that  case  the  adjudication  was  held  to  be  null  and 
void,  on  the  ground  of  the  absence  of  written  evidence  of  any  authority  given 
by  the  defendant  to  the  auctioneer  to  sell  the  lot. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  judgment  be  rendered  in  favor  of  the  de- 
fendant, with  costs  in  both  Courts. 
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BonKB 


Slidbll,  C.  J.    I  wish  to  be  considered  as  putting  my  concurrence  in  our 
decree,  upon  the  ground  of  the  uncertainty  as  to  the  thing  sold,  not  deeming  it        Bakbb. 
indispensable  to  express  an  opinion  on  the  other  point 


J.  T.  B.  Featherstonh  v.  Thomas   A.  Comptox  et  al.,  McDowkll,      |  8  ajsj 
Mills  &  Co.,  Garnishees.  ' 

Dedsion  in  Seoit  t.  Duke^  KiUffore  y.  PkMi«r4  SanJb,  and  Oonwnereial  Bank  v.  Markham^  8  ▲., 
affinned. 

It  is  competent  for  the  garnishee  to  plead  all  defences  which  ma7  be  necessary  for  the  protection  of 
bis  own  interest.  Of  such  a  nature  is  a  plea  which  shows  that  the  plaintiff  cannot  recover  against 
him,  because  the  law,  under  which  he  is  proceeding  against  the  defendant,  is  repealed. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Larue^  J.     Duncan 
&  Redmond^  for  plaintiff  and  appellant     Stockton  4Sb  Steele^  for  garnishees. 

Buchanan,  J.  This  is  an  appeal  by  plaintiff  from  a  judgment  of  the  Dis- 
trict Court  discharging  a  garnishee  from  liability  to  satisfy  a  judgment  of  which 
the  plaintiff  is  assignee,  obtained  in  the  year  1840  in  the  State  of  Mississippi. 
This  Mississippi  judgment  was  made  executory  by  an  order  of  the  Ninth  Ju- 
dicial District  Court  of  Louisiana,  sitting  in  Concordia,  in  the  year  1842.  A 
writ  of  fieri  facias  was  directed  from  the  Ninth  District  Court  to  the  Sheriff  of 
the  parish  of  Orleans,  on  the  81st  December,  1851,  (page  51  of  the  record,)  and 
under  this  fi.  fa,  the  sheriff  of  Orleans  seized,  on  the  11th  February,  1862,  in 
the  hands  of  McDowell,  Mills  db  Co.  all  moneys,  credits,  &c.,  belonging  to  de- 
fendant, Thomas  A.  Compton,  Interrogatories  were  propounded  on  the  same 
day  to  the  garnishees,  which  they  have  answered  by  acknowledging  an  indebt- 
edness to  Compton  individually,  but  averring  that  they  are  creditors  to  a  far 
larger  amount  of  a  commercial  firm  of  which  Compton  is  tlie  principal  partner. 
The  plaintiff  ruled  garnishees  to  shew  cause  why  they  should  not  pay  the 
amount  into  Court  which  they  acknowledged  to  be  due  to  Compton  individual- 
ly.    On  hearing,  the  Judge  below  discharged  the  rule. 

The  first  point  made  in  the  cause  by  the  counsel  of  appellees  is,  that  the 
proceedings  against  their  clients  are  unauthorized  by  law  and  void. 

The  article  746  of  the  Code  of  Practice  provided,  that  when  a  creditor  has 
obtained  against  his  debtor  a  judgment  having  the  force  of  res  judicata  in  an- 
other State  of  the  Union,  or  in  a  foreign  country,  he  might  execute  such  judg- 
ment by  having  the  property  of  his  debtor  seized  and  sold  by  executory  pro- 
cess, without  previous  citation,  in  the  same  manner  as  on  privileged  or  mort- 
gaged debts  contained  in  acts  importing  confession  of  judgment. 

Bat  by  Act  of  1st  June,  1846,  (Session  Acts,  page  166,)  it  was  declared  that 
80  much  of  the  above  mentioned  article  of  the  Code  of  Practice  as  authorizes  a 
creditor,  having  obtained  a  judgment  in  another  State  of  the  Union,  or  in  a 
a  foreign  country,  to  proceed  by  executory  process  on  said  judgment,  was 
repealed. 

In  three  cases  decided  by  the  late  Supreme  Court,  in  the  same  year,  and  re- 
ported in  dd  Annual  Reports,  it  was  held,  that  the  effect  of  this  repealing  law 
'was  to  arrest  proceedings,  even  when  commenced.  In  the  first  of  those  cases 
Seott  V.  Duicy  the  order  of  seizure  and  sale  was  granted  by  the  District  Court 
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Peathkrwomh  of  Tensas,  in  December,  1845,  upon  a  judgment  rendered  in  Alabama.  The 
CoMpTOif  R  AL.  appeal  was  taken  in  December,  1847.  The  language  of  the  Supreme  Court,  in 
deciding  the  case,  is :  **  When  the  appeal  was  taken  in  this  case,  the  law  au- 
thorizing the  executory  process  had  been  repealed,  and  the  order  of  seizure 
had  become  inoperative  in  consequence  of  that  repeal''  The  facts  were  sub- 
stantially the  same  in  the  two  cases  of  Killgore  v.  Planters  Bani,  and  Commer- 
eial  Bank  v.  MarkJuim^  which  affirmed  the  decision  in  the  case  of  Seott  v. 
Duke. 

Those  cases  are  decisive  of  the  present  one.  Their  authority  does  not  seem 
to  have  been  called  in  question  in  the  five  years  that  have  elapsed  since  their 
decision,  and  we  see  no  reason  for  questioning  it  at  this  time.  It  is,  indeed,  in- 
sisted with  much  earnestness  by  the  counsel  of  appellant,  that  it  is  for  the  de- 
fendant alone  to  plead  the  illegality  of  the  executory  process,  and  that  this  is  a 
matter  with  which  the  garnishee  has  no  concern.  We  are  of  the  opinion  that 
it  is  competent  for  the  garnishee  to  plead  all  defences  which  may  be  necessary 
for  the  protection  of  his  own  interest  Of  that  nature  is  a  plea  which  shows 
that  the  plaintiff  cannot  recover  against  him,  because  the  law,  under  which  he 
is  proceeding,  has  been  repealed. 

Judgment  affirmed. 

Rehearing  refused. 


C.  E.  Mf.tcalf  v>  J.  S.  Clark —Margauet  B.  Clark,  opponent. 

Property  purchased  with  the  paraphernal  Arnds  of  the  wife  is  her  separate  property — and  not  liable 

for  the  debts  of  the  community. 
It  is  not  necesoary  that  an  investment  of  paraphernal  Arnds  in  the  name  of  the  wife  ahoold  appear, 

as  such,  in  the  act  by  which  the  property  is  acquired .     The  wife,  in  all  cases,  would  be  boond  to 

show  the  reality  of  the  sale  to  her  dehors  the  act — ^and  the  same  proof  would  be  necessary  In  order 

to  make  the  acknowledgment  in  the  act  binding  upon  her. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  A. 
K  Ogden,  for  plaintiff  and  appellant     Haynee  and  Rand,  for  defendants. 

VooRHiES,  J.*  Margaret  B.  Sprout,  wife  of  the  defendant,  and  her  sister 
Mary  Ann  Sprout,  claiming  the  ownership  of  the  lots  of  ground  seized  in  this 
case,  as  the  the  property  of  the  defendant,  have  enjoined  the  sale. 

By  agreement  of  the  parties  in  the  record,  the  contestation  is  limited  to  the 
claim  of  Mrs.  Clarh.  From  the  judgment  rendered  in  her  favor  perpetuating 
the  injunction,  the  plaintiff  has  appealed. 

The  property  in  controversy  was  purchased  by  Mrs,  Clark  and  her  sister, 
Mary  Ann  Sprout,  through  the  agency  of  Charles  H.  Kellogg,  from  the  estate 
of  Robert  Lay  ton,  of  whose  last  will  Judge  Preston  was  one  of  the  executors, 
for  the  price  of  $3010,  partly  in  cash  and  partly  on  terms  of  credit.  This  sum 
it  is  proved,  was  paid  out  of  the  share  inherited  by  the  vendees  from  the  estate 
of  James  Brown,  of  whose  last  will  JvAlge  Preston  was  also  the  executor. 
Thus  it  is  shown  that  the  paraphernal  funds  of  Mrs,  Clark,  with  which  her 
share  of  the  price  was  paid,  never  came  into  the  possession  of  her  husband. 

*  OoDKM,  J.,  did  not  sit  in  this  case,  having  been  of  counsel  when  the  case  was  submitted. 
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Assuming  it  to  be  proved  that  the  price  was  paid  out  of  her  paraphernal 
fimds,  yet  it  is  contended  by  the  plaintiff  that,  as  regards  creditors,  she  has  no 
right  to  claim  the  property  as  her  separate  property,  and  that  it  is  consequently 
liable  to  seizure  for  the  debts  contracted  by  the  husband  as  the  head  and  mas- 
ter of  the  community.  We  do  not  think  so — ^but,  on  the  contrary,  consider  the 
reverse  as  settled  by  our  jurisprudence. 

In  Domiiiguei  v.  Lee  et  al,  17  L.  R.  296,  which  is  one  of  the  leading  cases  on 
the  subject,  the  learned  Judge,  who  delivered  the  opinion  of  the  Court,  re- 
marked :  "  It  is  true,  as  a  general  rule,  that  the  law  considers  to  be  common 
property  that  which  is  acquired  by  the  husband  and  wife  during  the  marriage, 
although  the  purchase  be  only  in  the  name  of  9ne  of  the  two,  and  not  of  both. 
C.  C,  2371 ;  10  L,  R,  148.  The  reason  is  that,  in  that  case,  the  period  of  time 
when  the  purchase  is  made  is  alone  attended  to,  and  not  the  person  who  made 
it  But  we  are  not  ready  to  say  that  no  distinction  ought  to  be  made  when  the 
property  is  clearly  shown  to  have  been  bought  with  the  separate  funds  of  one 
of  the  parties,  and  particularly  with  funds  of  the  wife  which  never  came  under 
the  administration  of  the  husband.  1  L.  R,  528.  It  is  a  well  settled  doctrine 
in  our  jurisprudence,  that  money  received  during  the  marriage,  even  by  the 
husband  on  account  of  the  wife,  does  not  fall  in  the  community,  but  remains 
her  separate  property,  7  L.  R,  292.  According  to  article  2363  of  the  Louisiana 
Code,  the  wife  has  the  right  to  administer  her  paraphernal  property,  without 
the  assistance  of  her  husband ;  and  by  article  2315,  parapheinial  property  is 
considered  as  the  separate  property  of  the  wife.  There  necessarily  results  from 
these  provisions  of  the  law  a  power  allowed  to  the  wife  to  administer  alone  her 
paraphernal  estate,  as  she  pleases ;  and  a  right  to  alienate  her  separate  property 
and  to  invest  her  paraphernal  funds  in  whatever  manner  she  thinks  proper  and 
most  advantagnous  to  her  interest,  provided  she  docs  it  with  the  authorization 
of  her  husband.'^ 

The  next  is  the  case  of  Terrell  v.  Cutrer,  1  R.  R,  367,  in  which  the  same 
principle  is  not  only  affirmed,  but  extended  further  in  favor  of  the  wife.  In 
that  case  the  husband  was  in  possession  of  the  paraphernal  funds  of  the  wife, 
which  he  applied  to  the  payment  of  the  price  of  the  property  conveyed  to  her. 
The  Court  held,  that  as  the  wife  has  at  any  time  the  right  to  resume  the  admin- 
istration of  her  paraphernal  property,  there  was  no  necessity  to  prove  that  she 
had  &e  actual  administration  at  the  time  she  appropriated  part  of  it  to  the 
purchase  of  the  slave  with  her  husband's  consent.  That  act  alone  was  one  of 
administration,  and  was  done  with  the  consent  of  the  husband." 

The  same  doctrine  was  again  affirmed  in  other  cases.  Sec  4  R.  R,  194  •  2 
An.  930 ;  5  An.  611.  A  careful  consideration  of  the  different  provisions  of  our 
Code  on  the  subject,  would,  it  seems  to  us,  remove  any  doubt  on  our  minds  if 
any  existed,  as  to  the  correctness  of  the  principle  thus  settled  by  our  predeces- 
sors. Under  article  2421  of  our  Code,  a  contract  of  sale  between  husband  and 
wife  is  declared  to  be  valid,  "  when  the  transfer  to  the  wife,  even  though  not 
separated,  has  a  legitimate  cause,  as  the  replacing  of  her  dotal  or  other  effects 
aUenated,^'  If  the  paraphernal  funds  of  the  wife  may  be  thus  invested  in  re- 
gard to  the  husband,  we  are  at  a'  loss  to  discover  why  the  same  rule  should  not 
be  ap^icable  to  all  cases. 

But  it  is  urged  that  the  investment  of  the  paraphernal  funds  should  be  ex- 
pressed in  the  act  by  which  the  wife  acquires  the  property.  The  objection  does 
not  ^ipear  to  us  to  be  founded  in  Uw.    In  regard  to  creditors,  such  a  statement 


MrrcALr 
Clark. 
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HnoAtr  would  of  itself  be  without  effect,  except  in  giving  notice  to  third  persons.  But 
as  the  husband  is  the  head  and  master  of  the  community,  having  alone  the  ad- 
ministration,  a  purchase  in  the  name  of  the  wife  would  not  be  in  the  usual 
course  of  business,  and  consequently  would  be  sufiBcient  to  put  third  persons 
upon  enquiry.  As  this  rule  seems  to  bo  applicable  to  promissory  notes  signed 
by  the  wife,  we  see  no  reason  why  it  should  not  be  equally  applicable  to  other 
contracts  entered  into  by  her.  The  wife,  if  required,  would  be  bound  in  all 
cases  to  establish  the  reality  of  the  sale  to  her  dehors  the  act ;  and  the  same 
proof  would  also  be  necessary  in  order  to  make  her  acknowledgment  in  the  act 
binding  upon  her. 

We  deem  it  unnecessary  to  tietermine  whether  the  wife  could  purchase  on 
credit;  as,  it  suffices  to  say,  that  she  had  then  under  her  separate  administra- 
tion sufficient  funds  of  her  own  with  which  the  price  of  the  property  has  been 
paid  As  the  evidence  in  the  record  would,  in  our  opinion,  bind  her,  if  the 
property  had  diminished  in  value,  or  totally  perished,  it  is  but  just  to  conclude 
that  she  should  be  entitled  to  hold  it  in  her  own  right  as  an  investment  of  her 
paraphernal  funds. 

Considering  this  as  one  of  the  cases  in  which  creditors  have  a  right  to  en- 
quire into  the  validity  of  the  wife's  title,  and  no  malice  is  shown,  we  are  of 
opinion  that  the  appellee  is  not  entitled  to  the  damages  claimed  by  her. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Court  below  be  affirmed,  with  costs  in  both  Courts. 


Thk  State,  on  the  relation  of  John  L.  IIenly,  v,  M.  M.  Reynolds, 

Judge  of  ihb  Fourth  District  Court  of  New  Orleans — and 

Thomas  Gilhore,  Clerk. 

The  laperrlflory  power  of  the  Supreme  Court,  through  writs  of  MandamoBf  Is  limited  to  those  cases 
where  its  exercise  is  incidental  to  and  in  furtherance  of  its  appellate  Jurisdiction. 

VOORHIES,  J.  The  facts,  on  which  the  application  for  a  mandamus  in  this 
cause  is  based,  are  these :  The  relator,  Johr^  Henly^  in  his  capacity  of 
Sheriff  of  Harrison  county,  Mississippi,  held  in  his  possession,  under  process  of 
attachment  at  the  suit  of  Butterworth^  certain  slaves  seized  as  the  property  of 
David  Myers,  Whilst  in  his  custody  they  were  clandestinely  taken  away  and 
removed  to  this  State.  Meanwhile  Claiborn  Myers^  having  obtained  a  judge- 
ment in  the  Fourth  District  Court  of  New  Orleans,  caused  an  execution  to  issue 
directed  to  the  Sheriff  of  Rapides,  which  was  levied  on  the  sIhms  in  question. 
The  relator  then  filed  a  petition  of  third  opposition,  claiming  the  slaves  thus 
illegally  taken  from  his  custody,  and  enjoining  the  Sheriff^s  sale.  From  the 
judgment  rendered  in  his  favor,  Claiborn  Myers  took  a  suspensive  appeal,  giv- 
ing bond  and  security  in  the  sum  of  $500,  as  fixed  by  the  order  qf  the  Judge. 
The  relator  objected,  that  the  amount  of  the  bond  was  insufficient  to  entitle  the 
appellant  to  a  suspensive  appeal ;  and  now  complains  that  both  the  Clerk  and 
the  District  Judge  have  refused  to  grant  him  a  writ  of  possession. 

Tlic  jurisdiction  of  this  Court,  in  relation  to  the  subject  matter  under  con- 
sideration, is  hardly  distinguishable  from  the  jurisdiction  of  the  Supreme  Court 
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under  the  constitution  of  1845;  both  have  appellate  jurisdiction  only,  except  Tm  Stat*, 
in  cases  specially  enumerated.  The  jurisdiction  of  the  first  Supremo  Court  Judcb  Fourth 
was  also  invested  with  the  same  limited  powers.  What  was  therefore  held  by  kkw^oLj^m/ 
them  on  similar  questions,  may  be  considered  as  having  the  authority  of  prece- 
dent In  the  Succession  of  WhijypUy  2  An.,  237,  the  Court  said :  "  We  have 
not  a  general  supervising  power  and  control  over  Courts  of  inferior  jurisdiction. 
Our  supervising  power,  through  the  writs  of  mandamus  and  prohibition,  is 
limited  to  those  cases  where  its  exercise  is  incidental  to  and  in  furtherance  of 
our  appellate  jurisdiction."  The  question  was  also  fully  examined  and  con- 
sidered in  another  case  reported  in  2  An.,  970,  in  which  the  Court  says :  "  The 
Supreme  Court  derives  its  jurisdiction  from  the  constitution,  by  which  it  is  de- 
clared to  be  appellate.  Its  powers  are  commensurate  with  its  jurisdiction,  and 
the  Court  has  uniformly  refused  to  exercise  a  general  supervisory  control  over 
the  proceedings  of  the  inferior  tribunals,  and  can  interpose  its  authority  only 
when  necessary  for  the  exercise  of  its  appellate  jurisdiction."  See  exparte 
Bujol^  3  An.,  716,  aiiirming  those  decisions. 

We  are  of  opinion  that  this  case  comes  clearly  within  the  principle  of  the 
decisions  in  the  cases  quoted ;  and  that  the  relief  or  remedy  sought  by  the  re- 
lator is  not  necessary  for  the  exercise  of  our  jurisdiction,  or  such  as  to  autho- 
rize our  interposition. 

Tlie  mandamus  [k,  therefore,  refused 


Mrs.  p.  W.  Rountrke  t;.  Brilliant  Steamboat  Company. 

Ptenniadon  for  a  sUtTe  to  serve  on  a  particular  steamboat  does  not  varrant  his  employment  on 
another,  withoat  the  consent  of  the  owner. 

APPEAL  from  the  Third  District  Court  of  New  Orleans.  Kennedy,  J.  Hun. 
ton  and  Bradford^  for  plaintiff.     Goold,  for  defendant  and  appellant 

Slidell,  C.  J.  The  evidence  in  this  cause  satisfactorily  establishes  the  fol- 
lowing facts :  that  the  slave  Jesse  was  the  property  of  the  plaintiff;  that  he  was 
worth  the  amount  awarded  by  the  judgment  below ;  that  he  was  received  on 
board  the  steamboat  of  the  defendant's  in  the  capacity  of  a  cabin  servant,  and 
carried  up  the  river,  without  the  consent  of  the  plaintiff,  and  without  her  know- 
ledge ;  that  near  Plaquemines  the  boilers  of  the  steamboat  exploded ;  that  the 
slave  was  badly  scalded  and  otherwise  wounded ;  was  taken  ashore  in  an  appa- 
rently dying  condition,  and  soon  after  died. 

The  evidence  is  so  clear  as  to  the  occasion,  and  the  severity  of  the  injuries 
which  befel  the  slave,  that  the  appellant  has  not  attempted  to  dispute  them : 
bat  has,  at  much  length,  argued  that  the  consequent  death  of  the  slave  has  not 
been  proved.  Two  witnesses,  who  had  deposed  as  to  his  condition  on  their  per- 
sonal knowledge,  were  permitted,  without  objection,  to  testify  that  they  **  under- 
stood "  afterwards  he  died  from  the  scalding  and  other  wounds.  We  do  not 
think  the  appellant  here  can  call  upon  us  to  disregard  this  testimony  entirely, 
because  it  is  hearsi^.  His  acquiescence  in  its  admission  may  naturally  have 
led  the  plaintiff  to  abstain  from  offering  further  evidence,  to  show  that  the  appa- 
rently dying  condition  in  which  witnesses  saw  the  slave  after  the  explosion,  was 
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Boinmn  actually  followed  soon  after  by  his  death.  We  do  not  say  if  a  judgment  came 
BnujAiiT  arBAM-  before  us  resting  wholly  on  hearsay  evidence  received  below  without  objection, 
we  should  feel  bound  to  affirm  it.  It  is  unnecessary  to  push  the  inquiry  to  that 
extent  Here  is  a  case  where  hearsay  evidence  is  accompanied  by  direct  and 
unexceptionable  testimony,  strongly  indicating  the  probability  of  its  truth. 
Besides,  the  objection  comes  with  a  bad  grace  from  the  defendants,  whose  busi- 
ness  it  was,  having  taken  away  the  slave  without  the  owner^s  consent,  to  bring 
him  back,  or  account  for  him. 

Upon  the  question  of  the  defendant's  liability,  we  find  no  difficulty.  The 
purpose  and  scope  of  the  statute  is  a  stem  and  stringent  protection  of  this  class 
of  property  ftom  loss,  by  the  bad  faith  or  negligence  of  those  engaged  in  the 
navigation  of  water  courses.  The  consent  of  the  master  of  the  slave  is  scru- 
pulously exacted ;  the  liability  for  damages,  if  the  slave  is  carried  without  the 
master's  consent,  is  clear.  See  the  Statutes  of  1816,  1835,  p.  152,  1840,  p.  89. 
It  is  true  the  plaintiff  had  given  her  consent  to  the  employment  of  the 
slave  on  another  steamboat ;  but  the  proof  is  satisfactory  that  she  was  ignorant 
of  his  discharge  from  that  boat ;  and  that  as  soon  as  he  was  discharged,  he 
applied  for  service  on  board  the  defendant's  vessel.  The  officer  who  employed 
him  knew  who  his  owner  was,  and  his  previous  employment  on  board  the 
Natchez,  but  asked  him  for  no  pass  or  authorization  from  his  owner,  although 
he  acknowledges  he  knew  it  was  the  rule  on  all  boats  not  to  hire  slaves  without 
a  pass  or  permission.  The  consent  that  the  slave  should  serve  on  board  a  partic- 
ular boat,does  not  excuse  the  absence  of  a  consent  to  his  emplo3rment  elsewhere. 

Judgment  affirmed,  with  costs. 


8    290 
40   200 

^^Q'o  The  State  v.  William  Fostbe. 


8  290 
I  51  1240 


8  200 
109  617 
109  618 


The  plea  of  autr^/bit  oonoiat  Is  a  8i>eoial  plea  in  bar  of  the  protecotion  pending ;  and  in  order  to 
plead  the  same  with  effect,  the  crime  must  be  the  same  for  which  the  defendant  was  before  con- 
yicted,  and  the  conviction  must  have  been  lawful  upon  a  sufficient  indictment. 
Where  the  indictment  alleges  that  the  prisoner  had  fled  from  Justice,  the  proclamation  of  the  Govcraor 
jll    ^  offering  a  reward  for  his  apprehension,  was  admissible  in  evidence  to  sustain  the  allegation. 

"""^■^  Where  the  iQgrtal^  stroke  Is  given  in  this  State,  but  the  death  occurs  in  the  SUte  of  Mississippi,  the 

i  '      crime  may  be  prosecuted  in  the  parish  where  the  mortal  stroke  was  given. 

When  the  wound  was  inflicted  on  board  of  a  vessel  in  Lake  Borgqe,  but  moored  to  a  wharf  in  the 
parish  of  St.  Bernard,  the  Courts  of  that  parish  can  entertain  Jurisdiction  over  the  offender. 

APPEAL  from  the  First  District  Court  of  New  Orleans.  Larw^  J.  Attorney 
General^  for  the  State.     Ihieros^  for  the  defendant 

Buchanan,  J.  The  defendant  was  indicted  in  the  parish  of  St  Bernard, 
for  the  murder  of  Clement  NicaUey  alleged  to  have  been  committed  on  the  5th 
November,  1850.  He  was  found  guilty  of  manslaughter,  and,  on  appeal  to  this 
Court  the  judgment  was  arrested,  "  without  prejudice  to  a  legal  prosecution  for 
the  crime  of  manslaughter."  See  the  decision  of  this  Court,  delivered  at  tho 
April  term  of  1852,  riot  yet  reported. 

In  pursuance  of  this  decree  an  indictment  for  manslaughter  was  laid  before 
the  Grand  Jury  in  St  Bernard,  who  found  a  true  bill  at  the  June  term  of  1852. 
A  second  conviction  having  ensued,  the  defendant  again  prosecutes  an  app^ 
before  this  tribunal,  and  prays  that  the  judgment  be  arrested  on  the  following 
grounds : 
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IsL  That  the  Court  below  get  aside  the  plea  of  "autrefois  convict,"  on  a     Tm  Oixn 
mere  motion  of  which  the  accused  was  not  cveh  informed,  and  b  j  an  ex  parte       hmn. 
order. 

2d.  That  the  proclamaUon  of  the  Governor  was  improperly  admitted  in  evi- 
dence before  the  jury,  to  prove  the  absconding  of  the  defendant 

dd.  That  the  indictment  docs  not  describe  the  place  of  the  death  of  Clement 
yjeaiee  with  sufficient  certainty,  inasmuch  as  it  says  **  he  died  on  Lake  Borgne,^* 
without  specifying  in  what  State  or  jurisdiction  he  died. 

4th.  That  the  Court  erred  in  refusing  to  charge  the  jury  that  if  they  found  it 
proved  that  the  mortal  wound  was  inflicted  in  a  schooner,  on  Lake  Borgne,  they 
must  acquit  the  prisoner. 

1.  Upon  the  first  of  these  points,  the  record  shows  that  defendant  pleaded  to 
his  indictment  on  the  8th  of  June,  1852,  in  writing.  His  plea  was  the  general 
issue,  to  which,  upon  the  same  paper,  was  added  a  plea  of  autrefois  eontict,  in 
the  following  words :  **  And  the  said  William  Foster  jfurther  says,  that,  though 
not  guilty,  he  has  already  been  convicted  for  the  same  alleged  offence,  and  sen- 
tenced to  the  Penitentiary  by  this  honorable  Court,  in  the  last  term  of  this 
Court,  and  consequentiy  he  pleads  autrefois  convict^  which  he  is  ready  to  verify." 
To  this  plea  the  District  Attorney  demurred,  as  follows:  *' That  to  maintain 
the  plea  of  autrefois  eonvietj  the  crime  must  not  only  be  the  same  for  which  the 
defendant  was  before  convicted;  but  the  conviction  must  have  been  lawful,  and 
on  a  sufficient  indictment  In  the  present  case,  the  conviction  was  on  an  indict- 
ment clearly  insufficient  to  sustain  the  verdict  for  manslaughter,  more  than  a 
year  having  elapsed  between  the  commission  of  the  crime  and  the  prosecution. 
The  District  Attorney,  therefore,  demurs  to  said  plea,  alleging  for  cause  of  de- 
murrer that  the  facts  are  insufficient  in  law  to  bar  the  present  prosecution,  and 
prays  the  judgment  of  the  Court,  overruling  and  rejecting  the  plea  of  antrtfois 
eontiet.^ 

This  demurrer  appears  to  have  been  disposed  of  on  the  same  day  that  it  was 
ffled.  The  entry  in  the  minutes  is  as  follows :  '*  On  motion  of  the  District  At- 
torney, it  is  ordered  by  the  Court  that  the  plea  of  autrefois  convict  be  set  aside." 
This  order  is  asserted  to  have  been  made  ex  parte^  and  in  the  absence  of  the 
defendant's  counsel.  But  the  contrary  is  to  be  inferred,  from  the  fact  that  the 
entry  in  the  record  immediately  preceding  the  sustaining  of  the  demurrer,  and 
in  the  same  day's  proceedings,  is  a  motion  of  defendant's  counsel  to  be  aUowed 
to  amend  his  plea,  which  was  granted.  A  demurrer  to  a  plea  admits  the  facts, 
and  is  to  be  decided  by  the  Court,  and  not  by  the  jury ;  and  we  are  satisfied 
that  the  plea  was  in  this  instance  properly  overruled.  The  plea  of  autr^ois 
eoneict  is  a  special  plea  in  bar  of  the  prosecution  pending;  and  in  order  to  plead 
the  same  with  effect,  the  crime  roust  be  the  same  for  which  the  defendant  was 
before  convicted,  and  the  conviction  must  have  been  lawful  upon  a  sufficient 
iadictment     Caitty's  Corii.  Law,  vol.  1,  p.  461.     9  East's.  Rep.,  441. 

But  the  judgment  was  arrested  upon  the  previous  conviction  in  this  case,  pre- 
cisely upon  the  ground  that  the  indictment  was  insufficient  to  support  a  convic- 
tion for  manslaughter,  for  want  of  the  allegation  that  the  accused  had  fled  fix)m 
justice,  more  than  a  year  having  elapsed  from  the  commission  of  the  offence  to 
the  finding  of  the  bill  of  indictment 

2.  Upon  the  second  ground  of  error,  we  arc  of  opinion  that  the  proclamation 
of  the  Governor  was  property  received  in  evidence,  as  a  circumstance  tending  to 
lustain  the  allegation  of  this  indictment,  that  defendant  had  fled  from  justice — 
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Tot  Statb      an  allegation  necessary  to  justify  a  prosecution  for  manslaughter,  under  the  cir- 
FosTBx.  *      cumstanccs. 

3.  The  former  decision  of  this  Court  in  this  case,  above  mentioned,  has  passed 
upon  the  third  of  defendant's  grounds  of  error,  in  express  terms.  In  that  dcci- 
cision,  it.is  said:  **The  common  law,  adopted  by  our  act  of  1805,  was  modified 
by  the  statute  of  2d  George^  which  provides  that  when  the  stroke  has  been 
given  in  England,  and  the  death  occurs  out  of  England,  or  the  reverse,  the  kill- 
ing may  be  inquired  of  in  that  part  of  England  where  either  the  death  or  stroke 
shall  happen  respectively.  1  East.,  Pleas  of  the  Crown.  And  so  the  late  Court 
of  Errors  and  Appeals  in  Criminal  Cases  held,  in  the  case  of  State  y,  McCoy 
and  others :  "  That  when  the  mortal  stroke  was  given  in  this  State,  but  tho 
death  occurred  in  the  State  of  Mississippi,  the  crime  might  be  prosecuted  in  tho 
parish  where  the  mortal  stroke  was  given."  8  Rob,  Rep.,  545.  It  was  proper, 
therefore,  to  charge  in  the  indictment  the  truth,  that  the  death  occurred  on 
Lake  Borgne,  and  it  was  immaterial  whether  it  occurred  within  the  jurisdiction 
of  Louisiana,  Mississippi  or  on  the  high-seas,  within  the  jurisdiction  of  the 
United  States," 

We  entirely  concur  in  the  view  taken  of  this  point  by  our  predecessors. 

4.  The  fourth  point  of  error  assiji^ned,  appears  to  us  to  involve  a  question  of 
fact,  and,  as  such,  to  be  excluded  from  our  appellate  jurisdiction  in  criminal 
cases,  by  Article  62  of  the  Constitutiqn.  The  indictment  charges  that  the 
wound  which  caused  the  death  of  Clement  Nicaise,  was  inflicted  in  the  parish  of 
St.  Bernard.  From  the  appellant's  bill  of  exceptions,  it  appears  that  the  Judge 
was  requested  to  charge  thcjury  that  if  they  were  of  opinion,  from  the  evidence 
that  the  mortal  wound  was  inflicted  on  Clement  Xicaise^  while  in  a  schooner 
on  Lake  Borgne,  where  there  is  always  water  at  the  lowest  tide,  the  accused 
must  be  acquitted.  And  for  the  purpose,  apparently,  of  sustaining  this  bill  of 
exceptions,  a  part  of  the  cross-examination  of  one  witness  has  been  taken  in 
writing  by  the  request  of  defendant's  counsel,  and  sent  up  with  the  record. 
The  question  of  the  territorial  limits  of  the  parish  of  St  Bernard  is  probably  a 
question  of  law;  but  the  question  of  the  place  where  the  mortal  wound  was 
given,  is  undoubtedly  a  question  of  fact.  We  are  of  opinion  that  in  the  case 
supposed  by  the  Judge,  in  the  bill  of  exceptions,  that  although  the  wound  was 
given  on  board  a  schooner  on  Lake  Borgne,  yet  the  schooner  being  moored  to  a 
wharf,  was  in  the  parish  of  St  Bernard — the  Judge  did  not  err  in  refusing  the 
charge.  But  whether  or  not  the  schooner  was  at  such  a  point  as  described,  is  a 
question  of  fact,  into  which  we  cannot  inquire. 

It  is,  -therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 


JoKL  Small  v,   Henry  Bonnabel  —  Charles  A.  Jacobs,  Warrantor. 

Parties  who  obstruct  the  use  of  the  public  road  are  liable  in  daroages. 

APPEAL  from  the  District  Court,  Third  District,  Parish  of  Jeflerson.     Clarity 
J.     Jourdan^  for  plaintiff'.     Schmidt^  for  defendant  and  appellant. 
VooRHiES,  J.     The  plaintiff*  has  cumulated  several  demands  in  tliis  action. 
He  alleges  that  the  defendant  has,  within  the  year,  illegally  taken  possession  of 
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part  of  his  land  fronting  on  the  bayou  Metairie ;  that  on  the  portion  thus  taken,  Small 
which  forms  a  part  of  the  public  road,  the  defendant  has  cut  a  canal  and  erected  Boxhabku 
a  fence,  whereby  he  is  deprived  of  the  use  of  said  road  and  bayou,  greatly  to 
his  damage ;  that  he  and  the  other  proprietors  of  the  Metairie  are  interested, 
for  the  benefit  of  their  property,  to  have  the  use  of  the  whole  width  of  said 
road;  that  said  bayou  is  public  for  all  persons,  and  its  free  access,  which  is 
highly  beneficial  to  him,  is  thereby  interrupted ;  and  that  the  defendant's  boun- 
dary, according  to  his  titles,  does  not  extend  to  the  South  side  of  said  bayou. 
He,  therefore,  prays  that  the  defendant's  boundary  be  accordingly  established ; 
that  he  be  condemned  to  restore  to  plaintiff,  and  to  the  public  use,  the  land  thus 
unlawfully  taken  by  him;  that  he  be  condemned  to  remove  his  fence  from  said 
land,  and  ordered  to  fill  up  said  canal ;  and  in  default  of  so  doing,  that  the  same 
be  done  by  the  proper  officer,  at  his  cost  and  charge ;  and  that  he  be  condemned 
to  pay  the  plaintiff  five  thousand  dollars  damages. 

The  defendant,  after  pleading  the  general  issue,  avers  that  the  present  boun- 
daries of  his  land  have  been  established,  and  exist  unchanged,  from  time  imme- 
morial; that  the  plaintiff's  action  is  barred  by  the  prescription  of  ten,  twenty, 
and  thirty  years.  He  further  avers  that  the  plaintiff  has,  for  a  long  time,  en- 
croached Upon  and  appropriated  to  his  own  use  a  portion  of  said  public  road, 
and  the  only  road  by  which  the  defendant  has  ingress  to  and  egress  from  his  land, 
in  consequence  of  which  he  has  sustained  three  thousand  dollars  damages,  for 
which  he  prays  judgment ;  and  also  prays  that  Gharlts  A.  Jacob%^  his  vendor, 
may  be  cited  in  warranty,  &c. 

Charles  A.  Jacobs^  in  his  answer,  avers  that  according  to  the  metes  and  bounds 
assigned  to  the  property  conveyed  by  him  to  the  defendant,  and  made  with  re- 
ference to  the  sheriff's  deed  of  sale,  no  liabilit}'  whatever  attaches  to  him  in 
relation  to  the  subject  matter  in  dispute. 

Upon  these  pleadings,  and  the  evidence  adduced  by  the  parties,  this  case  was 
submitted  to  a  jury,  who  rendered  a  verdict  in  favor  of  the  plaintiff  against  the 
defendant,  and  in  favor  of  the  latter  against  his  warrantor.  This  verdict  was 
set  aside,  and  a  new  trial  granted.  On  the  second  trial  the  jury  rendered  the 
following  verdict :  "  We,  of  the  jury,  find  for  the  plaintiff  that  his  title  extends 
to  bayou  Metairie,  and  find  one  thousand  dollars  damages  for  plain6ff,  and  that 
the  defendant  move  his  fence  to  the  North  side  of  the  bayou  Metairie,  and  that 
the  space  of  sixty  feet  on  the  South  side  be  kept  open  for  a  public  road,  and  in 
demand  in  warranty,  we  find  in  favor  of  the  warrantor."  From  the  judgment 
rendered  thereon,  after  fruitless  efforts  to  obtain  a  new  trial,  the  defendant  has 
appealed. 

The  record  shows  that  Pierre  Langliehe^  from  whom  all  the  parties  derive 
their  titles,  originally  owned  a  tract  of  land  containing  twenty  arpents  front  on 
each  side  of  the  bayou  Metairie,  which  he  acquired  by  purchase  from  Andres 
AlmoTuuter  y  EosaSj  on  the  1st  of  October,  1787.  On  the  24th  of  January, 
1793,  Langliche  conveyed  to  JoKph  BeauUen  a  portion  of  this  land,  containing 
tbree  arpents  on  each  side  of  said  bayou.  On  the  24th  of  January,  1800,  he 
also  conveyed  to  I/yuis  Fomeret  nine  arpents  front  on  the  South  side  of  said 
bayou.  In  the  conveyance,  the  land  is  described  as  fronting  the  road — "  Nueve 
arpanes  de  frente  al  camino,  orillando  el  bajou."  There  Ls  no  evidence  of  the 
divestiture  of  Fornerefs  title.  It  appears  from  the  recital  in  the  act  of  sale 
from  the  estate  of  Francis  Dorrille^  pere,  deceased,  to  Franqou  Dorville^ 
made  on  the  24th  of  August,  1824,  that  the  deceased  acquired  the  same  tract  of 
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Small  land  from  Joseph  Deville  Degmlin  Belleehatm,  on  the  29th  of  July,  1807,  Go 
BoKHABsu  the  third  of  June,  1884,  it  was  sold  at  public  auction  as  the  joint  propertj  of 
Francis  Dorville^  deceased,  and  Jean  BaptUte  Auv^iffnac  Xhrville,  and  purchased 
by  Samuel  Moore^  who  conveyed  the  same,  on  the  26th  February,  1836,  to  Jo^ 
8eph  Kenton^  from  whom  the  plaintifT  purchased  three  arpents  front  of  sAid 
tract  Subsequently,  the  plaintiff  purchased  three  arpents  front  from  ifrt.  Fm. 
J,  Johnson^  making  six  arpehts  front  on  the  South  or  East  of  bayou  Hetairie,  as 
claimed  by  him.  There  is  no  evidence  in  the  record  showing  any  conveyance 
of  the  three  arpents  from  Ksnton  to  Mrs,  Johnson;  but  in  the  deed  of  sale  from 
her  to  the  plaintiff,  it  is  stated  that  she  acquired  the  same  from  Kenton  by  au- 
thentic act,  passed  before  the  same  Notary  on  the  18th  of  June,  1843.  Be  it  as 
it  may,  it  is  considered  immaterial  to  the  decision  of  this  case.  And  here  it  may 
be  proper  to  remark,  that  in  all  the  mesne  conveyance  to  which  we  have  re^ 
ferred,  the  land  in  question  is  invariably  described  as  fronting  on  the  bayou, 
except  in  the  conveyance  from  Langliehe  to  Fomeret 

The  lots  of  ground  claimed  by  the  defendant  constituted  a  part  of  the  tract 
of  land  of  seventeen  arpents  front  on  the  North  side  of  the  bayou  Metairie, 
which  Jaeohs  purchased  from  Angilique  Awry  on  the  22d  of  March,  1836. 
The  latter  acquired  the  same  by  inheritance,  and  by  virtue  of  the  last  will  of 
her  mother,  Adelaide  Lemony^  who  acquired  the  same  under  the  last  will  of 
her  husband,  Pierre  Langliehe, 

It  appears  that  Jacobs  had  previously  conveyed  this  land  to  Courvaly  Oiraud^ 
Pardon  and  Bonnabel,  the  defendant,  describing  it  as  fronting  on  the  North  side 
of  the  bayou  Metairie.  Afterwards,  it  was  seized,  advertised  and  sold  by  the 
sheriff,  under  an  order  of  seizure  and  sale  at  the  suit  of  Charles  A.  Jacobe,  to 
whom  it  was  adjudicated,  and  by  whom  the  same  was  divided  into  lots,  four  of 
which  were  purchased  by  the  defendant,  on  the  28th  of  May,  1889.  In  the  de* 
scription  of  these  lots  an  error  is  alleged  to  have  been  committed  We  consider 
this  immaterial. 

Considering  the  evidence  in  connection  with  the  admissions  of  the  parties  in 
the  proceedings,  we  do  not  think  the  jury  have  erred  in  their  conclusion  as  to 
the  public  road ;  and  it  is  clearly  shown  that  the  defendant's  canal  and  fence 
are  on  the  same. 

Under  this  state  of  facts,  it  is  obvious  that  the  defendant  has  not  committed 
any  trespass  on  the  plaintiff's  land.  But  the  object  of  this  action  seems  to  be 
substantially  the  abatement  of  a  nuisance,  which  the  plaintiff  has  clearly  the 
right  to  maintain.    See  Herbert  v.  Benson^  2  An. 

The  only  question,  therefore,  which  remains  for  our  consideration,  is  the  ques- 
tion relative  to  the  damages.  Is  the  plaintiff  entitled  to  recover  any  ?  If  so,  what 
amount?  The  act  of  the  defendant,  obstructing  the  use  of  the  public  road,  was 
clearly  illegal  ^'Evexy  act  whatever,  of  man,  that  causes  damage  to  another, 
obliges  him  by  whose  fault  it  happened  to  repair  it."  C.  C,  2294.  From  it 
careful  examination  of  the  evidence  in  relation  to  the  damages,  we  have  not 
been  able  to  concur  with  the  jury  in  their  conclusion.  One  of  the  witnesBes 
testifies  that  he  would  assess  the  damages  sustained  by  plaintiff  at  from  $1000 
to  $2000.  Another  witness  says  that  *^  a  fence  made  between  his  house  and  the 
bayou,  in  violation  of  his  rights,  would  injure  his  property  one-fourth  of  its 
value."  Other  witnesses  testify  that  they  consider  the  injury  sustained  hy 
plaintiff  in  consequence  of  being  deprived  of  the  use  of  the  bayou,  to  be  equal 
to  one-half  of  the  value  of  his  property.    The  estimates  thus  made  were  evi- 
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dently  bttsed  upon  the  hypothesis  that  the  canal  and  road  were  to  remain  per-  Small 
manent  fixtures.  It  is  not  shown  that  the  plaintiff  has  sustained  any  specific  Bokma'bkl. 
damages.  Woodworth^  one  of  the  witnesses,  says :  **  Access  to  the  water  in 
the  bayou  was  a  great  advantage  to  the  place.  Knows  that  Mr.  Canton  had  to 
dig  a  well  twenty  or  thirty  feet  to  have  water.  He  would  not  give  fifty  dollars 
for  all  the  lands  on  both  sides  of  the  bayou."  On  the  whole,  we  think  the  evi- 
dence insufficient  to  justify  us  in  allowing  any  damages  to  the  plaintiff 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed,  so  far  as  it  condemns  the  defendant  to  pay 
damages,  and  in  all  other  respects  affirmed,  and  that  the  costs  of  the  appeal  be 
paid  by  the  appellee. 


The  State,  on  the  relation    of    N.    Trepaonier  v.  F.  M.  Gbozat. 

The  duration  of  an  oflBce  which  Is  held  by  executive  appointment,  and  having  no  tenn  fixed,  can  be 
fiUed  at  the  jrieasure  of  the  Executive,  is  not  enlarged  by  Article  96  of  the  Constitution  of  1845, 
vhieh  provides  that  **  the  duration  of  all  offices,  not  fixed  by  this  Constitution,  shall  never  exceed 
foor  years.**  This  Article  is  a  restriction  upon  the  Legislature,  and  applies  to  those  offices  which 
were  held  either  during  good  behavior,  or  for  a  longer  term  than  four  years.  It  does  not  enlarge 
the  teoore  of  an  offlee  held  by  the  will  of  the  Governor. 

Ibx  Act  of  April  10, 1811,  provides  that  "  for  the  parish  of  Orleans  there  shaU  be  for  the  city  of  New 
Orlcauis  jui  office  of  record  of  births  and  deaths,  whereof  the  officer  shall  be  appointed  by  the  Oov- 
emor.**  An  office,  thus  created,  is  held  during  the  pleasure  of  the  appointing  power.  That  ap- 
poftntlng  power  was,  originally,  the  Governor,  and  it  is  doablfUl  whether  the  Constitution  of  1812, 
(  See.  9,  of  Art.  8,)  making  the  Senate  a  component  part  of  the  appointing  power  as  to  officers  esCab- 
lidiied  by  tkcU  OonMUuHon^  and  whose  appointment  was  not  therein  otherwise  provided  for,  made 
any  change  in  the  mode  of  appointing  the  Recorder  of  Births  and  Deaths.    (  Buchahah,  J.) 

Wbctber  the  appointing  power  be  vested  In  the  Governor  alone,  or  in  the  Governor  and  Senate,  by 
the  terms  of  the  law  creating  the  office  of  Recorder  of  Births  and  Deaths,  It  Is  an  office  durante 
bemeplaoUo.  No  term  of  duration  was  fixed  by  the  Statute  creating  the  office,  and  when  such  Is  the 
ease,  the  office  is  not  to  be  taken,  or  intended  as  an  office  during  good  behavior,  but  an  office  during 
pleasure.    (  Buchavaw,  J.) 

Articie  96  of  the  Constitution  of  1845  has  nothing  to  do  with  offices,  of  which  the  tenure,  under  the 
1mm  creating  them,  was  duri^  pUature.  That  Article  limits  the  duration  of  offices  held  during 
good  behavior  to  four  years.  The  tenure,  during  pltantre^  is  not  susceptible  of  limitation,  as  it  is 
t  to  the  will  of  the  appointing  power.     (  Bdchaxak,  J  ) 


APPEAL  from  the  First  District  Court  of  New  Orleans.  Larue,  J.  War- 
field  and  Dufour,  for  plaintiffs,  cited,  ex  parte,  Hennen,  18  Peters,  269 ; 
Nicholvm  and  another  v.  Thompson  and  another,  5  Rob.,  367 ;  The  State  v. 
Percy,  5  A.,  282 ;  Kelly  v.  Gilly,  5  A.  534.  Roseliue  and  J,  '  W.  Collins,  for 
defendant  and  appellant. 

Ogden,  J.  The  office  of  Recorder  of  Births  and  Deaths  was  not  established 
by  the  Constitution;  it  was  created  by  an  Act  of  the  Legislature  in  1811,  and 
tibe  power  of  appointment  by  that  act  was  given  to  the  Governor,  and  no  limita- 
tion of  the  term  of  offices  fixed.  The  Article  47  of  the  Constitution  contains  a 
proriso  in  the  following  words :  "  Provided,  however,  that  the  Legislature  shall 
have  a  right  to  prescribe  the  mode  of  appointment  to  all  other  officers  established 
by  law."  The  power  of  the  Governor  to  make  the  present  appointment  is 
deriTed  from  the  Act  of  the  Legislature  of  1811,  creating  the  office.  Under  the 
aathority  of  the  cases  cited  by  the  counsel  for  the  appellee,  there  can  be  no 
doubt  the  Governor  could  rightfully  cause  the  office  of  the  appeUant  to  cease. 
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Tab  ftTATB  by  the  appointment  of  the  Relator,  with  the  consent  of  the  Senate,  for  the  rea- 
Cbob'at.  son  that  the  Statute  creating  the  office  has  fixed  no  term  for  its  duration,  unless 
there  is  some  other  law  by  which  his  power  is  restricted.  Such  a  law  is  sup- 
posed by  the  counsel  for  defendant  to  exist  in  Article  96  of  the  Constitution  of 
1845,  the  effect  of  which,  it  is  contended,  was  to  make  the  office  in  question  an 
office  of  four  years  fixed  duration.  The  terms  of  that  Article  are  as  follows : 
**  The  duration  of  all  offices  not  fixed  by  this  Constitution  shall  never  exceed 
four  years/*  I  consider  that  one  of  the  objects  of  this  Article  was  to  limit  the 
power  of  the  Legislature,  and  also  that  from  its  terms  it  was  applicable  to  those 
existing  offices  which  were  either  held  during  good  behavior,  or  for  a  term 
longer  than  four  years,  and  that  consequently  it  produced  no  enlarging  efiTect 
upon  the  tenure  of  the  office  now  in  question,  which  was  held  at  the  pleasure  of 
the  Executive. 

I  am  of  opinion  that  the  tenure  of  the  office  of  Recorder  of  Births  and  Deaths 
has  always  been  at  the  pleasure  of  the  Executive,  and  that  the  Relator  was 
legally  appointed. 

Slidell,  C.  J.,  VooRHiES,  J.,  and  Campbell,  J.,  concurring  in  the  above 
opinion  of  Ogden,  J. 

All  the  Judges  being  of  opinion  that  the  judgment  should  be  affirmed,  it  is, 
therefore,  decreed  tluit  the  judgment  of  the  District  Court  be  affirmed,  with 
costs. 

Buchanan,  J.  The  office  of  Recorder  of  Births  and  Deaths  was  created 
by  the  act  of  April  10,  1811,  in  the  following  words: 

*'  For  the  parish  of  Orleans,  there  shall  be  for  the  city  of  New  Orleans,  an 
office  of  record  of  births  and  deaths,  whereof  the  officer  shall  be  appointed 
by  the  Governor.^ 

I  am  of  opinion  that  this  office,  thus  created,  was  an  office  during  the  pleasure 
of  the  appointing  power.  That  appointing  power  was,  originally,  the  Governor 
alone.  It  admits  of  doubt  whether  the  Constitution  of  1812  made  any  change 
in  that  respect.  The  Section  9  of  Article  8  of  that  Constitution  made  the  Senate 
a  component  part  of  the  appointing  power,  as  to  offices  established  by  that  Conr- 
stitutiony  and  whose  appointment  was  not  therein  otherwise  provided  for.  The 
Constitution  of  1845,  Article  50,  and  the  Constitution  of  1852,  Article  47,  have 
repeated  the  Section  9,  Article  3,  of  the  Constitution  of  1812,  totidem  verhu. 

The  practice,  however,  seems  to  have  been  that  appointments  of  Recorder  of 
Births  and  Deaths  in  New  Orleans  were  made  by  the  Governor  and  Senate. 
Accordingly,  the  three  commissions  in  this  record,  issued  by  as  many  Governors, 
two  to  the  respondent  and  one  to  the  Relator,  are  all  "  by  and  with  the  advice 
and  consent  of  the  Senate." 

Whether  the  appointing  power  in  this  instance  be  vested  in  the  Governor 
alone,  or  in  the  Governor  and  Senate,  I  hold  it  to  be  clear  that  by  the  terms  of 
the  law  creating  the  office,  it  is  an  office  durante  bene  plucito.  No  term  of 
duration  was  fixed  by  the  Statute  creating  the  office,  and  the  Supreme  Court 
expressly  decided  in  the  case  of  N'ich^lson  v.  Thompson,  5th  Robinson's  Rep&, 
that  when  such  was  the  case,  the  office  was  not  to  be  taken  or  Intended  as  an 
office  during  good  behavior,  but  an  office  during  pleasure. 

The  respondent  relies  upon  the  Article  90  of  the  Constitution  of  1845,  as 
giving  him  the  right  to  hold  this  office  for  the  full  term  of  four  years  from  the 
date  of  his  commission,  which  is  the  16th  B'ehruary,  1860. 
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Bat»  in  my  judgment,  that  Article  has  nothing  to  do  with  offices,  of  which  the     Th»  Stath 
tsQure,  under  the  law  creating  them,  enacted  previous  to  that  Constitution,  was        Omobat. 
during  pleasure.    The  Article  reads  as  follows :    **  The  duration  of  all  offices 
not  fixed  by  this  Constitution  shall  never  exceed  four  years.'' 

The  effect  of  that  Article  was  to  diminish,  not  to  augment,  the  term  of  office. 
Accordingly,  our  predecessors,  in  the  case  of  the  State  on  the  relation  of  Bau- 
doin  V.  Percy^  reported  in  5th  Annual  Reports,  decided  that  the  commission  of 
a  Notary  Public,  granted  in  1889,  should  be  held  to  expire  in  four  years  from 
the  going  into  effect  of  the  Constitution  of  1845.  But  the  office  of  Notary 
Pablic,  under  the  Statute  of  1813,  which  created  it^  was  an  office  during  good 
hduwiar.  It  was  properly  held  that  the  Article  96  of  the  Constitution  of  1845, 
applied  to  that  office,  and  curtailed  its  duration  to  four  years,  counting  not 
retrospectively,  but  from  the  going  into  effect  of  the  Constitution.  The  tenure 
during  pleasure,  is  the  very  opposite  of  that  during  good  behavior.  Its  dura- 
tion is  unsusceptible  of  being  curtailed,  because,  from  its  very  nature,  it  is  arbi- 
trary, and  subjected  to  the  will  of  the  appointing  power. 

Taking  this  view  of  the  question,  I  deem  the  argument  of  the  counsel  of  de- 
fendant, dravm  from  the  23d  Article  of  the  Civil  Code,  to  be  inapplicable  to  the 
present  case.  The  Article  96  of  the  Constitution  of  1845  has  not  been  copied 
in  the  Constitution  of  1852.  The  omission  of  the  limitation  of  the  duration  of 
offices  may  be  viewed  as,  in  some  sense,  a  repeal,  pro  tanto^  of  the  Constitution 
of  1845 ;  although,  in  truth,  it  is  a  want  of  precision  in  language  to  speak  of 
that  Constitution  as  repealed.  It  is,  in  the  words  of  Article  142  of  the  present 
Constitution,  mpereeded  by  the  latter  instrument,  as  well  in  those  Articles 
which  are  copied,  as  in  those  which  are  omitted.  But  the  learned  counsel  says 
that  the  limitation  of  the  duration  of  offices,  by  Article  96,  was  inconsistent 
with  the  Act  of  1811  creating  the  Recorder  of  Births  and  Deaths,  in  New  Or- 
leans; and,  by  being  so  inconsistent,  the  effect  was  to  repeal  the  Act  of  1811. 
He  proceeds  to  contend  that  the  omission  of  the  article  of  limitation  in  the 
Constitution  of  1852,  was  tantamount  to  a  repeal  of  a  repealing  act,  which,  by 
our  legislation,  does  not  revive  the  first  act  The  conclusion  is  sound,  but  the 
premises  are  defective.  The  Article  96  of  the  Constitution  of  1845  is  notincon- 
astent  with  the  Act  of  1811,  according  to  my  view,  as  above  expressed;  and, 
therefore,  I  hold  the  Act  of  1811  to  be  in  full  force.  The  office  of  Recorder  of 
Births  and  Deaths  was,  originally,  and  has  never  ceased  to  be,  an  office  held 
during  the  pleasure  of  the  Executive. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  District  Court  should  be 
affirmed. 


Lbwis  Bond  v.  Sabhtel  B.  Frost   and    Owners  of  the  Steamboat 

Concordia. 

In  an  action  againit  a  common  carrier  for  damages  to  goods,  the  proof  most  be  clear  and  certain,  to 
r^lert  him  from  liability,  that  the  damages  did  not  arise  while  the  goods  were  in  bis  hands ;  for  the 
yresnmptton  Is  against  him,  not  only  flrom  the  terms  of  the  bill  of  lading,  but  flrom  the  policy  of  law. 

In  salts  against  common  carriers  the  testimony  in  their  behalf  of  their  clerks  and  servants,  must  be 
reo^Ted  with  great  cantion. 

APPEAL  from  the  Fiftii  District  Court  of  New  Orleans,  Buchanan,  J.    Earn- 
ner^  for  plaintiff     Bonf^rd,  for  defendants  and  appellants. 
38 
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Campbell,  J.  This  suit  was  instituted  for  the  recovery  of  damages,  alleged 
PiwBT  BT  AL     to  have  been  sustained  by  plaintiff  on  a  shipment  of  ninety  bales  of  cotton. 

The  steamer  Naomi  received  the  cotton  in  Hatchee  river,  and  stipulated,  in  a 
clear  bill  of  lading,  to  deliver  it  to  the  consignees,  Felh  Walker  &  Co.^  in  New 
Orleans,  "  they  paying  freight  at  two  dollars  per  bale  and  charges,  with  privi- 
lege of  re-shipping."  On  the  14th  March,  1850,  this  cotton  was  re-shipped  at 
Memphis,  by  the  Naomi,  on  the  steamer  Concordia,  She  undertook,  by  her 
bill  of  lading,  ( in  which  it  was  expressed  that  the  cotton  was  in  good  order  and 
condition,)  to  deliver  it  at  the  port  of  New  Orleans,  in  like  good  order  and  con- 
dition, upon  consignees  paying  freight  at  the  rate  of  one  dollar  per  bale,  and 
charges,  amounting  to  $106  87. 

Upon  the  arrival  of  the  cotton  at  the  port  of  New  Orleans,  it  was  ascertained 
that  fifty  bales  were  damaged.  The  consignees  received  the  cotton,  except  five 
bales,  which  the  carrier  retained  and  subsequently  sold,  without  the  consent  of 
the  owner,  to  reimburse  the  freight  and  charges,  the  consignee  having  refused  to 
pay  them,  in  consequence  of  the  damage  done  to  the  cotton. 

The  plaintiff's  claim  for  damages  is  based  upon  the  non-delivery  of  five  bales 
of  cotton,  expenses  incurred  in  picking  and  preparing  for  market  the  fifty  dam- 
aged bales,  loss  of  cotton  in  picking,  etc.,  as  set  forth  in  a  statement  annexed  to 
his  petition. 

On  the  first  trial  of  this  cause,  in  February,  1851,  before  the  Rflh  District 
Court,  judgment  was  rendered  in  favor  of  the  plaintiff  for  three  hundred  and 
seventy -three  dollars  and  fifty-nine  cents.  From  this  judgment  the  defendant 
appealed.  After  a  careful  examination  of  the  facts  disclosed  by  the  record,  the 
Supreme  Court,  in  effect,  held  that  even  though  it  be  admitted  that  the  recital 
in  the  bill  of  lading  is  hot  conclusive  against  the  vessel,  and  that  the  carrier  may 
be  permitted  to  go  behind  it,  and  prove  that  the  condition  of  the  cotton,  at  the 
time  of  its  receipt,  was  different  from  what  is  recited  in  the  bill  of  lading,  yet 
that  the  policy  of  law,  a  policy — as  was  well  said— justified  by  long  experience, 
not  only  throws  the  burden  of  proof  upon  the  carrier,  but  holds  him  to  a  strict 
accountability,  and  will  not  permit  him  either  to  quaUfy  or  evade  the  effect  of 
his  written  acknowledgment  in  the  bill  of  lading,  except  upon  eridence  the  most 
clear  and  convincing ;  in  the  correctness  of  which  opinion  we  fully  concur. 

Being  of  opinion,  however,  that  there  was  not  sufficient  eridence  to  establish 
the  correctness  of  the  charge  of  two  hundred  and  five  dollars  and  fifty-six  cents, 
for  loss  of  weight  in  picking  fifty  bales  damaged  cotton — there  being  no  proof 
of  the  value  of  the  cotton  picked  out,  or  that  it  was  necessarily  taken  out  as 
damaged  cotton — the  judgment  of  the  District  Court  was  reversed,  and  the  case 
remanded  for  a  new  trial.     6  An.,  808. 

On  the  second  trial,  a  number  of  the  most  intelligent  merchants  of  the  cify 
were  examined,  who  stated  that  it  is  the  uniform  usage  among  the  cotton  fac- 
tors of  the  city,  when  cotton  consigned  t|>  them  is  so  much  damaged  that  it  will 
not  *^dri/  out"  to  send  it  to  the  pickeries,  that  the  damaged  cotton  may  be 
removed,  and  the  rest  repacked.  They  further  state  that  it  Is  the  uniform  usage 
for  the  picker  to  retain  as  part  of  the  price  the  damaged  cotton ;  and,  though 
in  the  opinion  of  some  of  them,  this  mode  of  remuneration  is  objectionable,  they 
regard  it  as  the  only  feasible  plan  that  can  be  adopted. 

The  custom  is  universally  recognized,  and  the  defendants,  knowing  as  they 
must  have  done,  that  in  accordance  with  established  usage,  the  cotton  would  be 
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sent  to  the  pickery,  if  they  knew  a  better  mode  of  rendering  it  merchantable,         Bohd 
should  hare  pointed  it  out  Frost  icr  al. 

In  reference  to  the  amount  charged  for  picking  and  re-baling  the  damaged 
cotton,  we  concur  in  the  opinion  arrived  at  by  the  District  Judge,  who  says : 

*^  Various  witnesses,  conversant  with  the  cotton  trade  in  this  city,  have 
been  examined  as  to  what  is  a  reasonable  charge  for  taking  to  pieces,  airing  and 
re-baling  cotton,  partially  damaged,  in  bales.  They  concur  in  stating  that  the 
price  charged  in  this  instance,  (  one  dollar  per  bale,)  is  below  the  usual  price. 
Mr,  Hill,  an  eminent  merchant  of  long  standing  and  experience  in  the  cotton 
trade  in  this  city,  declares,  that  he  has  constantly  paid  $1  50  per  bale,  allowing 
the  pickers  to  keep  the  damaged  cotton ;  that  if  he  required  the  picker  to  ac- 
count for  the  damaged  cotton,  he  would  consider  it  reasonable  to  allow  at  least 
doublci,  or  $8  per  bale,  for  his  services.  In  the  present  case,  the  damaged 
eott<n>  retained  by  the  picker  was  thirty-four  pounds  per  bale.  The  cotton  was 
shipped  afterwards  to  Liverpool,  and  invoiced  at  six  cents  per  pound.  At  that 
rate,  the  damaged  cotton  yielded  the  picker  two  dollars  and  four  cents  per  bale, 
or  one  hundred  and  two  dollars  for  the  fifty  bales,  picked,  dried  and  re-baled. 
The  charge  made  by  the  picker  was  one  dollar,  with  the  privilege  of  retaining 
the  damaged  cotton.  But  by  making  him  account  for  its  proceeds,  we  find,  as 
above,  tliat  this  cotton  has  yielded  him  three  dollars  and  four  cents  per  bale. 
This  only  exceeds,  by  two  dollars,  for  the  whole  fifty  bales,  what  Mr.  Hill  calls 
a  minimum  price  for  picking  and  rebaling.  The  further  light  thrown  upon  the 
case  by  the  additional  evidence,  only  will  justify,  if  any,  a  reduction  of  two 
dollars  od  plaintiff's  claim.'' 

The  doubt  expressed  by  the  Court  in  remanding  the  case  for  a  new  trial, 
resulting  from  the  want  of  proof  of  the  value  of  the  pickings,  and  of  the  neces- 
sity of  taking  such  a  number  of  pounds  from  the  bales,  is  resolved  by  the  exhi- 
bition of  the  invoice  of  the  damaged  cotton,  and  the  testimony  of  Mr.  ffill^ 
trcm  which  it  appears  that  the  cotton  was  worth  six  cents  per  pound  to  the 
pick^,  and  that  thirty-four  pounds  ( the  weight  lost  per  bale  by  picking,)  is  a 
small  average  for  cotton  that  is  damaged  enough  to  be  picked. 

After  a  careful  examination  of  all  the  testimony  adduced,  we  are  of  opinion 
that  the  defendants  have  failed  to  establish,  with  sufficient  certainty,  that  the 
damage  to  the  cotton  complained  of,  (and  which  is  fully  proved,)  was  sustained 
before  the  cotton  was  received  on  board  the  Concordia.  They  may  have  cre- 
ated a  doubt  on  this  subject ;  perhaps  rendered  it  probable ;  but  have  by  no 
means  made  it  certain ;  and  we  deem  this  certainty  of  proof  necessary  to  rebut 
the  presumptions  of  law  against  the  carrier,  presumptions  which  arise,  not  from 
the  terms  of  the  bill  of  lading  alone,  but  firom  the  policy  of  law. 

This  rule  may  doubtless,  in  some  instances,  operate  with  severity,  but,  as  was 
said  by  Chi^f  Justice  Holt,  in  a  case  somewhat  analagous,  "  This  is  a  politic 
establishment,  contrived  by  the  policy  of  the  law  for  the  safety  of  all  persons, 
the  necessity  of  whose  affairs  oblige  them  to  trust  those  sort  of  persons,  that 
they  may  be  safe  in  their  ways  of  dealing." 

The  Supreme  Court,  as  has  been  shown,  concurred  in  that  portion  of  the 
judgment  of  the  lower  Court  which  recognized  tlie  liability  of  the  defendants 
for  the  damage  to  the  cotton.  On  the  new  trial,  however,  the  whole  case  being 
again  open,  additional  evidence  was  introduced.  The  witnesses  of  plaintiff,  all 
of  whom  appear  to  be  familiar  with  the  cotton  business,  being  either  factors. 
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BoMD         cotton  brokers,  or  pickers,  concur  generally  in  the  opinion  that  the  damage  was 
Frost  «r  al.     recent. 

The  only  additional  testimony  offered  by  the  defendants  to  prore  that  the 
damage  did  not  happen  on  the  Concordia^  is  found  in  the  depositions  o^  Joseph 
D.  Phelps  and  Samuel  David,  both  servants  of  the  owners  of  the  Coneordm^ 
the  one  being  a  clerk,  the  other  mate.  They  give  it  as  their  opinion  that  the 
damage  was  an  old  one,  and  could  not,  therefore,  have  occurred  on  the  Con 
cordia. 

Without  intending  to  disregard  the  testimony  of  these  witnesses,  on  the 
ground  of  their  being  servants  of  the  defendants — for  we  give  to  their  testimoo  j 
all  the  consideration  which  can  properly  be  claimed  for  it — ^we  deem  it  proper  to 
state  that  we  receive  it  with  the  allowance  implied  by  the  opinion  of  Best,  C.  J., 
in  the  case  of  Riley  v.  Horn,  6  Bing.,  217,  ( 15  Com.  Law  R.,  428,)  in  which  he 
states  that  "  When  goods  are  delivered  to  a  carrier,  they  are  usually  no  longer 
under  the  eye  of  the  owner ;  he  seldom  follows  or  sends  a  servant  with  them  to 
the  place  of  destination.  If  they  should  be  ^lost,  or  injured  by  the  grossest 
negligence  of  the  carrier  or  his  servants,  or  stolen  by  them,  or  by  thieves  in  col- 
lusion with  them,  the  owner  would  be  unable  to  prove  either  of  these  causes  of 
loss ;  his  witnesses  must  be  the  carrier's  servants,  and  they,  knowing  that  they 
could  not  be  contradicted,  would  excuse  their  masters  and  themselves.'^ 

We  think  proper  to  add  that,  as  the  care  of  the  cotton  on  board  the  Con- 
cordia  was  distinctly  at  issue  on  the  former  trial,  it  is  an  unsatisfactory  circum^ 
stance  that  the  evidence  as  to  the  particular  place  where  the  cotton  was  stowed 
was  not  brought  forward  until  the  second  trial. 

The  defendants  having  failed  to  establish  satisfactorily  that  the  cotton  was 
damaged  when  received  on  board  the  CorusordiOy  the  judgment  of  the  District 
Court  is  affirmed,  with  costs. 


RoussKLOT  &  La>goumoi8  V.  John   P.  Kir  win  and  Wardens  of  thb 
If^JwSSl  Church  of  St.  Louis,  of  New  Orleans. 

In  a  building  eoniraet»  in  which  it  was  provided  that  the  contractor  shovld  be  paid  thfrty  thousand 
dollars,  at  the  rate  of  twenty-five  hundred  dollars  per  month,  on  the  oertHcate  of  the  arehJlect 
stating  that  the  work  done  warranted  the  paymentr— it  is  incoropeteat  for  the  sab-contractor  who 
claims  from  the  owner,  under  the  Act  of  1844,  on  the  ground  that  the  payments  have  been  antlci- 
pated^to  go  behind  the  architect's  certificate  to  show  that  it  did  not  state  the  tmth. 

The  Act  of  1844,  in  its  terms  and  spirit,  protects  the  sub-.  oBtractor,or  workman,  against  all  paynmte 
in  anticipation  made  by  tlie  proprietor  to  the  undertaker  of  a  building,  M^Mtgw^n^  to  tte  deUvery  iff 
cm  (Uietfied  acootmt. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J.     J.  W. 
CoUina,  for  plaintiffs.    Benjamin  &  Micou^  for  Wardens  Church  oi  St 
Louis,  appellants. 

Buchanan,  J.  The  plaintiffs  allege  that  they  are  carpenters  ind  sub-coDr 
tractors  under  the  defendant,  Kirwin,  in  the  execution  of  work  done  by  the 
latter  Sot  the  other  defendants,  the  religious  corporation  of  the  Wardens  of  the 
Church  of  St  Louis,  of  New  Orlaans ;  that  Xirtoin  is  indebted  to  them  for 
work  done  upon  said  contract,  to  the  amount  of  $7,280  dollars.  They  all^e, 
farther,  that  they  have  served  an  attested  account  upon  the  Church  WardeoB 
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Ml  the  19th  April,  1850 ;  that  Klrwin  made  no  opposition  to  said  account ;  and    RoreMuyr  k 
that  the  Church  Wardens  have  made  payments  to  Kirwin^  in  anticipation  of  f>. 

their  contract  with  him,  by  reason  whereof  they  are  bound  to  discharge  the 
plaintiff's  demand. 

The  plaintiffs  had  judgment  in  the  District  Court  against  the  defendants,  in 
§oUdo,  for  thle  sum  of  four  thousand  one  hundred  and  sixty  dollars,  with  inte- 
rest    From  this  judgment  the  Church  Wardens  have  appealed. 

The  Act  of  18th  March,  1844,  upon  which  this  suit  is  founded,  so  far  as  the 
Church  Wardens  are  concerned,  ordains  as  follows : 

**  Erery  mechanic,  workman  or  other  person,  doing  or  performing  any  work 
towards  the  erection,  construction,  or  finishing  of  any  building  in  this  State, 
erected  under  a  contract  between  the  owner  and  builder  or  other  person,  whether 
such  work  shall  be  performed  as  journeyman,  laborer,  cartman,  sub-contractor 
or  otherwise,  and  whose  demand  for  work  and  labor  done  and  performed 
towards  the  erection  of  such  building  has  not  been  paid  and  satisfied,  may 
defirer  to  the  owner  of  such  buUding  an  attested  account  of  the  amount  and 
Talue  of  the  wotk  and  labor  thus  performed  and  remaining  unpaid,  and  there- 
upon such  owner  shall  retain  out  of  his  subsequent  payments  to  the  contractor 
the  amount  of  such  work  and  labor,  for  the  benefit  of  the  person  so  performing 
the  same." 
And  again,  in  the  sixth  section  of  said  Act : 

"  It,  by  collusion  or  otherwise,  the  owner  of  any  building  erected  by  contract 
as  aforesaid,  shall  pay  to  his  contractor  any  money  in  advance  of  the  sum  due 
on  said  contract,  and  if  the  amount  still  due  the  contractor,  after  such  payment 
has  been  made,  shall  be  insufficient  to  satisfy  the  demand  made  for  work  and 
labor  done  and  performed,  or  materials  furnished,  the  owner  shall  be  liable  to 
the  amount  that  would  have  been  due  at  the  time  of  his  receiving  the  account 
of  such  work,  in  the  same  manner  as  if  no  payment  had  been  made." 

The  appellants  are  sought  to  be  made  liable  to  the  appellees  under  the  last 
recited  section. 

There  were  two  building  contracts  passed  between  the  appellants  and  John 
P.  Kirwin;  one  dated  the  12th  of  March,  1849,  and  the  other  the  22d  June, 
1849.  By  the  first  of  these  contracts,  Kirwin  obliged  himself  to  do  certain 
work  upon  the  Cathedral  in  this  city,  within  the  delay  of  fourteen  months  fi*om 
the  date  of  the  contract,  for  the  price  and  sum  of  seventy-seven  thousand  dol- 
lars, payable,  thirty  thousand  dollars  during  the  progress  of  the  work,  at  the 
rate  of  twenty-five  hundred  dollars  per  month,  on  the  certificate  of  the  archi- 
tect, stating  that  the  work  done  warrants  the  said  payment ;  and  the  balance, 
$47,000,  in  two,  three,  four,  five,  six,  seven  and  eight  years  from  date  of  deli- 
very and  acceptance  of  the  work,  in  bonds  bearing  interest,  and  secured  by 
mortgage.  The  same  contract  further  provides  that  should  any  extra  work  be 
done,  it  should  be  paid  for,  proportionally ,  in  the  same  manner  as  the  said  sum 
of  eetenty-secen  thotuand  dollars. 

The  contract  of  the  22d  June,  1849,  is  for  certain  additional  work  to  be  done 
upon  the  Cathedral,  for  which  the  Church  Wardens  agreed  to  pay  Kirtoin  the 
fjim  of  nineteen  thousand  dollars,  in  bonds  of  one  thousand  dollars  each,  deli- 
vered to  the  said  Kirwin  as  the  works  progress,  and  on  the  certificates  of  the 
architect,  approved  by  the  building  committee,  stating  that  the  woi^  done  war- 
rants the  delivery,  and  in  the  following  manner,  to-wit :  seven  thousand  dollars 
when  the  walls  shall  be  raised  to  level  of  the  second  floor ;  seven  thousand  dol- 
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RouBSELOT  A    lars  when  the  walls  shall  bo  raised  to  their  proper  height;  and  the  balance  when 
r,  the  flooring,  flagging  and  pews  shall  bo  completed  and  accepted,  the  whole  in 

KiEwwRTAL.  said  bonds. 

The  payments  made  by  the  Church  Wardens  under  the  contract  of  the  12th 
March,  1849,  were  as  follows;  In  April,  May,  June,  July,  August,  September, 
October,  November  and  December,   1849,   and  January,   1860,  ten  mooths, 

$2500  each  month,  say, $25,000 

Under  the  contract  of  June  22, 1849,  they  paid  him,  in  August,  1849,      7,000 
And  in  October,  1849, 7,000 

Total, $89,000 

The  specifications  of  the  petition,  in  relation  to  the  anticipation  of  payments, 
are  as  follows :  **  That  for  the  work  under  the  first  contract,  the  payments  made 
amounted  to  more  than  the  thirty  seventy-sevenths  of  the  work  actually  done ; 
and  that  for  the  work  under  the  second  contract,  the  second  payment,  $7,000, 
was  made  before  the  completion  of  the  walls,  which  are,  in  fact,  not  yet  finished, 
(May,  I860.") 

As  to  the  first  of  these  specifications,  it  appears  to  us  untenable.  We  cannot 
concur  in  the  construction  which  the  counsel  of  plaintiffs  has  given  to  the  con- 
tract on  this  point  The  expressions  of  the  contract  of  the  12th  March,  1849, 
in  relation  to  the  mode  in  which  payments  are  to  be  made,  are  imperfectly 
given.  They  have  been  already  quoted  in  this  opinion.  Twenty-five  hundred 
dollars  were  to  be  paid  monthly,  from  the  commencement  of  the  work  for  twelve 
months,  on  the  certificate  of  the  architect  that  the  work  done  warranted  the 
said  payment  These  monthly  payments  were  accordingly  made  for  ten  con- 
secutive months,  upon  as  many  certificates  of  the  architect  that  the  ttorh  done 
warranted  the  payment.  The  apparent  meaning  of  this  phrase  is  that  there 
was  work  done,  at  the  date  of  each  certificate,  to  the  value  of  twenty-five  hun- 
dred dollars  since  the  last  certificate.  The  brief  of  plaintiffs'  counsel,  however, 
presents  us  with  an  equation,  by  which  it  is  demonstrated  that  the  monthly 
work  done  should  have  been  of  the  value  of  six  thousand  four  hundred  and 
sixteen  dollars,  instead  of  twenty-five  hundred  dollars,  in  order  to  entitle  JEtnrm 
to  his  certificate.  The  whole  of  this  argument  rests  upon  the  word  **  propor- 
tionally," quoted  above,  as  occurring  in  another  clause  of  the  same  contract 
In  that  clause,  which  relates  to  prospective  extra  work  of  an  uncertain  amomit, 
it  is  agreed  that  the  payments  shall  be  made  in  the  same  way,  proportionally^ 
as  for  the  contract  work ;  that  is  to  say,  as  we  understand  it,  the  whole  amount 
of  such  extra  work  shall  be  divided  into  two  portions,  of  which  one  shall  be 
paid  in  monthly  instalments  of  cash,  and  the  other  in  bonds. 

We  consider  the  convention  of  the  parties  to  have  been  an  absolute  one  for 
the  payment  of  the  sum  of  twenty-five  hundred  dollars  per  month,  provided  the 
architect  gave  his  certificate  that  there  was  such  an  amount  of  work  done.  We 
are  further  of  opinion  that  the  appellants  are  protected  in  such  payment  by  the 
certificate  of  the  architect,  and  that  it  is  incompetent  for  the  plaintifis  to  go 
behind  that  certificate,  and  to  show  that  it  did  not  state  the  truth.  The  record 
even  shows  that  plaintiffs  benefitted  by  these  periodical  payments  to  JTirtrm, 
for  it  exhibits  a  long  list  of  cash  payments  from  Kincin  to  plaintiffs,  amounting 
in  the  aggregate  to  $3,000,  and  extending  through  the  period  embraced  in  the 
monthly  payments  of  cash  from  the  appellants  to  Kh^in.  We  think  the  pay- 
ments under  the  contract  of  12th  March,  1849,  were  not  anticipated. 
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In  relation  to  the  second  instalment  $7,000,  paid  under  the  contract  of  22d    Rocjwklot  ft 
Jane,  1849,  we  find  but  one  sentence  in  the  testimony  which  directly  touches  it  «. 

DepouiUy^  a  witness  of  plaintiffs,  and  the  architect  charged  with  the  supcrin-  "'''"  "  ^^ 
tendence  of  the  work,  says  "  witness  does  not  recollect  whether  he  approved 
any  warrants  in  relation  to  the  walls  contracted'  for  in  the  second  contract" 
The  defendants  appear,  however,  to  be  absolved  from  the  necessity  of  proving 
that  the  payment  was  made  upon  the  certificate  of  the  architect  and  building 
committee,  inasmuch  as  the  petition  of  plaintiffs  alleges  that  such  certificates 
were  given  for  all  the  payments,  by  collusion. 

No  witness  mentions  whether  or  not  the  walls  were  raised  to  their  proper 
height  at  the  time  the  second  instalment  upon  the  contract  of  the  22d  June  was 
paid.  That  payment  was  made  in  October,  1849.  The  work  of  Kir  win  pro- 
gressed for  some  three  months  after  that  payment,  until  the  19th  January,  1850, 
when  the  tower  fell,  dragging  down  with  it  a  portion  of  the  walls,  or  injuring 
them  so  that  they  had  to  be  in  part  rebuilt  On  tho  5th  April,  1850,  a  contract 
of  compromise  was  enteral  into  b3tw33n  the  Cliirch  Wardens  and  Kirwin^  in 
which  it  13  recited  that  the  value  of  the  walls  fallen  down,  and  those  necessary 
to  be  puUed  down  by  reason  of  the  fall  of  the  tower,  had  been  fixed  by  ap- 
praisers, mutually  chosen,  at  $7,890 ;  that  the  other  injuries  to  the  building* 
amounted  to  $1,800,  which,  with  other  item?  specifiod,  made  a  total  of  $10,080; 
that  the  parties  had  agreed  to  divide  this  damage,  and,  accordingly,  Kirmn 
boand  himself  to  repair  the  damage  for  $5, 040. 

On  the  2&th  April,  1850,  the  Church  Wardens  sued  out  an  injunction  to  pro- 
hibit Kirwin  from  the  farther  prosecution  of  his  work  upon  the  Cathedral, 
Alleging  that  he  was  using  bad  materials,  &c.  This  injunction  was,  aller  hear- 
11^!;  the  evidence,  made  perpetual 

The  plaintiff  had  not  filed  an  attestsd  account  with  the  Church  Wardens  at 
tiie  time  of  the  payment  of  the  second  instalment  of  the  contract  of  22d  June, 
1849.  In  fact,  they  did  not  file  such  account  until  six  months  after  that  pay- 
ment, to  wit:  on  the  19th  April,  1850.  In  the  moantime,  Kirwia  had  been  at 
work  for  three  months,  until  the  fall  of  tho  to;ver.  Th3  evidence  haves  us  en- 
tirely in  the  dark  as  to  the  point  to  which  the  raising  of  the  walls  had  progressed, 
wther  at  the  time  of  the  paymant,  (October,  18  49,)  or  at  the  time  of  the  fall  of 
the  tower  and  interruption  of  the  work,  (  January,  1850.)  We  understand  the 
law  quoted  in  the  commencement  of  this  opinion,  to  be,  in  its  terms  and  spirit, 
a  protection  of  the  sub-contractor  or  workman,  against  all  payments  in  antici- 
pation made  by  the  proprietor  to  the  undertaker  of  a  b  lilding,  subseqttentUiihQ 
delivery  of  an  attested  account  Even  supposing  the  walls  had  not  been  raised 
to  their  proper  height  at  the  time  the  second  instalment  was  paid,  yet  if  that 
work  were  done  afterwards,  and  before  the  delivery  of  the  attested  account  of 
plaintiffs,  the  payment  must  be  considered  as  made  in  due  time.  The  delivery 
of  the  attested  account  fixes  the  right  of  the  parties,  at  the  time  of  such  deli- 
very. It  is  does  not  relate  back  to  any  previous  time.  The  question  to  be 
solved  is,  was  the  second  instalment  due  to  Kirwin,  under  his  contract  with  the 
Wardens,  on,  or  before  the  19th  April,  1850  ?  The  Supreme  Court  held  in  the 
case  of  Bale  v.  Wilh^  8d  Annual  Reports,  which  is  the  leading  case  on  the  con- 
struction of  the  Building  Act  of  1844,  that  sub-contractors  and  material  men, 
employed  by  the  undertaker,  hold,  as  against  the  owner,  under  the  building 
contract,  and  not  beyond  that  contract 

The  plaintiffs  rely  greatiy,  if  not  principally,  upon  the  allegations  made  by 
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the  Church  Wardens  against  Kirwin^  in  their  suit  against  him,  of  which  all  the 
proceedings,  including  the  evidence,  are  in  evidence  in  this  suit 

It  is  true,  the  Church  Wardens  have  alleged  that  Kirwin^9  work  was  defec- 
tive in  every  respect,  and  that  some  of  the  walls  erected  hj  him  were  out  of 
plumb,  and  required  to  be  taken  down  and  rebuilt.  But  this  establisheB  no 
claim  on  the  part  of  plaintiffs  against  the  Church  Wardens.  The  intention  of  the 
Act  of  1844  is  not  that  the  owner  shall  be  punished  for  the  bad  workmanship 
of  his  builder.  He  paid  for  a  good  wall.  The  wall  turned  out  to  be  bad,  or  was 
injured  by  the  bad  workmanship  of  the  tower,  and  its  consequent  &1L  We 
cannot  thence  infer  bad  faith  or  collusion  on  the  part  of  the  owner. 

A  careful  examination  of  the  evidence  has  faUed  in  convincing  us,  that  the 
payment  of  the  second  instalment  of  the  building  contract,  of  the  22d  June, 
was  anticipated,  or  that  said  instalment  was  not  properly  demandable,  under 
the  said  contract,  previous  to  the  delivery  of  the  attested  account  of  plaintifib 
to  the  Church  Wardens. 

Judgment  of  the  District  Court  reversed,  and  judgment  is  hereby  rendered  in 
favor  of  defendants  and  appellants,  the  Church  Wardens  of  the  Church  of  St. 
Louis  of  New  Orleans,  and  against  the  plaintifis  and  appellees,  with  costs  in 
l>oth  Courts. 


Rosa  Gomez,  wife  of  P.  E.  Barbe^  v.  M.  Cottrcelle. 


The  decUton  In  Akeeander  ▼.  Jacobs^  5  M.  682,  was  made  before  the  adoption  of  the  Code  of  Ptraetiee, 
and  is  not  law  now.  The  Code  of  Practice  (arts.  98,  69,)  not  only  defines  the  hypothecary  action, 
but  declares  under  what  clrcanutances  it  may  be  enforced,  and  no  where  Is  it  laid  down  that  whtan 
mortgaged  property  has  been  seized  and  sold,  the  mortgagee,  before  proceeding  agafaist  the  third 
possessor,  must  first  bring  suit  against  the  seising  creditor  to  obtain  payment  oat  of  the  proceeds 
of  the  direct  he  has  sold 

It  is  n  it  necessary  before  proceeding  against  the  third  possessor  of  mortgaged  prtiperty,  for  the  hy- 
pothecary creditor  to  shew  that  a^.  yl>.  has  been  sued  out  against  the  debtor  and  a  return  of  wuBa 
&ona  made. 

The  hiw  accords  priority  to  the  oldest  mortgage,  and  a  sale  under  a  younger  tacit  mortgage  doea  not 
defeat  the  older.  The  property  aflfocted  passes  own  onore,  and  the  vendee  reoetros  it  bortliened 
with  its  prior  incuoibrance. 


APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  Pru» 
A  Denegrey  for  plaintiff.    Seghers^  for  defendant  and  appeUant 

Campbell,  J.  This  is  an  hypothecary  action,  instituted  by  Eosa  Oomeg^ 
with  the  assistance  of  her  husband  P.  B.  Barhcy  on  a  judgment  in  her  &yor 
for  twelve  hundred  and  ninety-two  dollars  and  interest,  rendered  against  her 
father,  in  his  capacity  as  tutor,  in  November,  1851. 

Having  in  vain  demanded  payment  of  her  judgment  from  her  father,  she 
now  seeks  to  subject  to  her  tacit  mortgage  a  lot  of  ground  In  the  possession  of 
the  defendant,  M,  Courcelle,  This  lot  is  situated  on  Dumain,  between  Robert- 
son and  Claiborne  streets,  and  is  part  of  a  larger  lot  purchased  by  her  tutor, 
Joseph  F,  Gomez,  from  the  corporation  of  New  Orleans,  August  81,  1829. 

It  may  here  be  premised  that  Gomez  was  married  to  the  mother  of  pUuntiff 
in  April,  1828,  who  died  in  1830,  leaving  the  plaintiff,  sole  issue  of  her 
marriage. 
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In  August,  1833,  Gomez  was  appointed  tutor  of  plaintiff,  and  in  this  capacity         Gomb 
received  for  her,  from  the  succession  of  Jacques  Guegrwn  the  sum  of  twelve     oocbcblli. 
hundred  and  ninety-two  dollars,  which  sum,  thus  received,  was  the  basis  of  the 
judgment  against  her  tutor,  on  which  this  action  is  founded. 

To  the  demand  of  plaintiff,  defendant  pleads  the  general  denial,  and  in  fur- 
ther defence  urges,  1st  That  having  purchased  the  lot  described  from  one 
EloUy  who  acquired  it  at  a  Sheriff's  sale  made  to  satisfy  a  tacit  mortgage — 
that  the  same  property  cannot  be  sul^ected  to  another  tacit  mortgage,  unUl  the 
Judgment,  under  which  the  sale  was  made  shall  first  have  been  annulled  by  a 
direct  action.  2d.  That  this  action  cannot  be  maintained,  inasmuch  as  no 
Juri  facias  was  ever  issued  and  no  return  of  nullu  bona  w&s  ever  made  in  the 
suit  of  the  present  plaintiff  against  Oomez,  in  which  her  tacit  mortgage  was 
recognized;  and  3d,  That  the  debtor,  GomeZy  owns  other  property  which 
should  first  be  discussed. 

Defendant  h'kewise  pleads,  as  a  peremptory  exception  to  plaintiff^s  demand, 
that  his  rights  against  the  mortgaged  property  in  his  possession  cannot  be  en- 
forced until  he  shall  first  have  brought  suit  against  Thomas  Blois,  to  make  him 
refund  the  proceeds  of  the  sale  in  the  case  of  Blois  v.  Boiu.  This  exception 
is  based  on  the  ruling  of  the  Court  in  the  case  of  Alexander  v.  Jacobs^  5  M., 
632.  This  decision  was  made  long  before  the  adoption  of  the  Code  of  Practice, 
and  in  our  opinion  the  rule  is  not  applicable  to  the  case  now  before  us.  The 
Code  of  Practice,  in  articles  68  and  69  not  only  defines  this  hypothecary  action, 
but  declares  under  what  circumstances  it  may  be  enforced,  and  no  where  do 
we  find  it  laid  down  that  when  mortgaged  property  has  been  seized  and  sold 
the  mortgagee,  before  proceeding  against  the  third  possessor,  must  first  bring 
suit  against  the  seizing  creditor  to  obtain  judgment  out  of  the  proceeds  of  the 
object  by  him  sold.     See  art  16  C.  P.  708,  9,  10  et  seq. 

This  practice,  so  fiir  as  we  are  apprized,  has  never  prevailed  since  the  adop- 
tion of  the  Code. 

We  wiU  next  proceed  to  consider  those  objections  urged  in  the  answers,  and 
IsL  That  no  ft.  fa.  or  return  of  nulla  hona^  has  been  exhibited. 

Although  this  point  is  urged  with  much  earnestness  by  counsel,  we  are  aware 
of  no  rule  of  law  which  renders  it  necessary.  To  maintain  the  hypothecary 
action  it  is  sufiScient  that  amicable  demand  of  the  hypothecary  debt  be  made 
of  the  debtor  for  thirty  days,  and  that  the  third  possessor  be  notified  ten  days 
of  such  demand.  Code  of  Practice,  art  69.  The  record  discloses  that  this 
requirexnent  has,  in  both  respects,  been  fully  complied  with. 

As  regards  that  part  of  the  defence  in  which  defendant,  as  vendee  of  Blois^ 
contends  that  the  property  cannot  be  subjected  to  the  tacit  mortgage  of  plain- 
tiff until  the  judgment,  in  the  case  of  Bhis  v.  Gomez^  shall  first  have  been  an- 
nulled, it  is  only  necessary  to  state,  that  the  legal  mortgage  in  favor  of  plaintiff 
attached  in  August,  1833,  Gomez^  her  tutor,  being  then  the  owner  of  the  pro- 
perty. That  in  favor  of  Blois  in  1841,  Gomez  having  on  the  20th  September 
of  that  year  sold  the  same  property  to  Eoux,  who  at  that  time  was  tutor  to  the 
minor  Thomas  Blois,  by  means  of  which  tutorship  the  second  tacit  mortgage 
attached.  Thus  both  tacit  mortgages  attached  to  the  same  property.  But  the 
law  accords  priority  to  the  oldest  mortgage.  A  sale  under  the  younger  does 
therefore  defeat  the  older  mortgage.  The  property  affected  passed  cum  onore, 
and  the  vendee  received  it  burthened  with  its  prior  incumbrances. 
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Ooum  It  is  ftirthcr  urged  that,  in  1833,  Gomez,  the  hypothecary  debtor,  purchased 

OwmauM.  a  lot  of  ground  on  Mysterious  street,  which  is  subject  to  plaintiff's  mortgage  ; 
and  likewise  that  he  acquired  in  1829,  by  purchase  from  the  city  of  New  Or- 
teans,  a  lot  of  ground  adjacent  to  that  owned  by  himself,  the  title  to  which 
never  has  been  divested  by  a  decree  of  any  competent  Court ;  wherefore  he 
claims  that  these  lots  be  first  discussed. 

This  demand  is  made  under  the  provisions  of  art.  715  of  the  Code  of  Prac- 
tice, which  provides  that,  "the  purchaser  against  whom  a  suit  is  commenced 
by  a  creditor  having  a  legal  or  judicial  mortgage  on  the  property  of  the  debtor 
sued,  may  require  the  creditor  to  discuss  the  other  prq>erty  which  the  debtor 
has  in  his  possession,  and  even  that  which  he  has  alienated  since  the  purchase, 
because  the  creditor  who  has  a  general  mortgage  can  only  act  against  the  pro- 
perty of  which  his  debtor  has  disposed,  in  the  order  in  which  the  alienations 
have  been  made,  beginning  at  the  most  recent  and  ascending  to  the  most 
ancient." 

It  may  here  be  remarked  that  the  record,  in  the  matter  of  the  succession  of 
Jiom  0-utmony  mother  of  plaintiff,  and  the  record  of  the  suit  for  partition  be- 
tween BloU  and  OomeZj  though  offered  in  evidence  in  the  Court  below,  form 
no  part  of  the  transcript,  they  having  been  mislaid  since  the  trial. 

To  supply  this  defect,  the  parties  have  agreed  that  the  statements  of  facts 
contained  in  their  briefs  are  true.  Page  4  of  plaintiff's  printed  brief  contains 
the  following  statement :  "  As  to  the  lot  of  ground  situated  on  Dumain  street, 
and  adjoining  the  defendant's  property,  this  Court  decreed  the  same  to  be  the 
property  of  the  present  plaintiff,  by  inheritance  from  her  mother,  £ata  B. 
Guesnon,  the  said  portion  being  her  share  in  the  community  property  acquired 
during  her  marriage  with  Gomez'^  This  admission  alone,  we  would  regard 
conclusive  on  this  point  of  the  case ;  but  it  is  proper  to  observe,  that  defendant 
in  his  printed  argument  asserts  that  Gotn^  is  yet  the  legal  possessor  of  the  lot 
to  which,  it  is  contended,  the  tacit  mortgage  of  plaintiff  attaches,  inasmuch  as 
he  never  has  sold  it ;  which  he  maintains  is  the  true  meaning  of  the  word 
"alienation,"  used  in  article  715  of  the  Code  of  Practice.  We  regard  this  as  a 
mere  deduction  of  counsel  and  not  the  assertion  of  specific  fact,  and  must, 
therefore,  under  the  agreement,  give  to  the  statement  of  plaintiff's  counsel 
above  quoted,  the  effect  of  an  established  fact  The  opinion  at  which  we  have  ar- 
rived, viz :  that  the  lot  in  question  was  owned  by  plaintiff  and  by  her  inherited 
from  her  deceased  mother,  is  strengthened  by  the  record,  which  discloses  thai 
it  was  brought  by  her  as  dowry  in  marriage,  and  was  subsequentiy,  in  con- 
formity with  a  judgment  of  the  Third  District  Court,  rendered  on  article  2341 
of  the  Civil  Code,  sold  as  her  property. 

This  lot,  then,  was  never  affected  by  plaintiff's  mortgage,  and  we  have  seen 
that  the  lot  acquired  from  Guesnon  Brothers  was  alienated  by  Gomez  long  be- 
fore the  purchase  of  Blois,  defendant's  vendor.  Gom^z,  the  hypothecary  debtor, 
havuig  failed  to  pay  the  judgment  of  plaintiff,  and  the  lot  in  defendant's  pos- 
session being  the  last  property  disposed  of  by  him,  suit  was  properly  brought 
to  subject  it  to  the  tacit  mortgage  of  plaintiff. 

The  conclusion  to  which  we  have  arrived  on  the  facts  disclosed  by  the  record 
above  detailed,  renders  it  unnecessary  for  us  to  decide  upon  the  effect  of  the 
failure  of  defendant  to  furnish  a  sum  sufficient  to  pay  the  costs  of  discussion. 

Judgment  affirmed. 


NEW   ORLEANS,  JUNE,   1858.  307 


Thomas  O'Brien  v    Patrick  Flynn. 

Ibe  erldence  of  one  witien  is  soAcient  to  prove  payment  of  a  preexisting  obligation,  even  exceed- 
ing fire  handred  doUan :  the  ml*}  of  eridenee  contained  In  article  2807  of  the  Civil  Code,  being 
applicable  to  the  proof  of  contracts,  not  to  the  proof  of  the  extinction  of  contracts. 

APPEAL  from  the  District  Court,  Third  District,  Parish  of  Jefferson,  Clarke^ 
J.     G.  B.  Duncan^  for  plaintiff.     Marks^  for  defendant  and  appellant 

BccBANAN,  J.  The  plaintiff  sues  upon  a  note  made  by  the  defendant  on  the 
20th  June,  1S51,  for  sixteen  hundred  dollars,  payable  on  demand  to  the  plain- 
tiff or  his  order. 

The  suit  was  instituted  the  8th  April,  1852.  Defendant  pleaded  payment. 
He  has  proved  by  one  witness  that  six  hundred  dollars  were  paid  by  defend- 
ant's wife  to  plaintiff,  on  account  of  this  note,  on  the  same  day  that  it  was 
made.  The  witness  declared  that  it  was  he  himself  who  drew  the  note,  and 
that  it  was  given  in  settlement  of  a  partnership  account  between  the  parties,  in 
jobs  of  ditching  and  canalling,  which  were  entirely  finished  before  the  note 
was  given. 

There  was  also  proof  of  a  sum  of  one  thousand  dollars  having  been  received 
by  plaintiff  for  account  of  defendant  from  a  third  party. 

The  District  Judge  seems  to  have  been  of  opinion  that,  as  each  of  these  pay- 
ments exceeded  five  hundred  dollars,  and  as  they  were  only  proved  by  one  wit- 
ness each,  the  proof  was  insufficient  under  the  22o7th  article  of  the  Code.  He 
accordingly  gave  judgment  in  favor  of  plaintiff  for  the  amount  claimed :  but 
on  motion,  granted  a  new  trial,  to  enable  defendant  to  procure  corroborative 
proof.  On  this  new  trial,  the  defendant  offered  an  additional  witness,  who 
swore  to  an  acknowledgment  having  been  made  in  his  presence  by  plaintiff  to 
defendant  of  the  receipt  of  those  two  sums  of  six  hundred  and  of  one  thousand 
dollars  respectively.  The  District  Judge  appears  to  have  attached  no  credit  to 
the  testimony  of  this  witness,  for  he  a^^ain  rendered  judgment  in  favor  of  plain- 
tiff for  the  full  amount  claimed. 

We  had  not  the  advantage,  like  our  brother  in  the  District  Court,  of  seeing 
the  witnesses ;  but  agree  with  the  counsel  of  plaintiff  and  appellee,  that  there 
arc  circumstances  of  suspicion  apparent  upon  the  face  of  the  evidence  of  if/cA- 
ael  Bntin.  He  testifies  that  he  was  pamthg  hy  the  Louisiana  Hotel,  where 
plaintiff  and  defendant  were  standing,  on  the  2d  or  3d  November,  1851 — heard 
defendant  ask  plaintiff  if  he  had  received  one  thousand  dollars  from  Egatla, 
I^intiff  answered  that  he  had.  Defendant  asked  him  if  he  received  six  hun- 
dred dollars  from  Mr.  SidUxan.  Plaintiff  answered,  ho  had.  Defendant  then 
told  plaintiff,  I  want  my  note.  Plaintiff  said  he  had  not  the  note  with  him 
then ;  that  his  wife  had  it,  and  that  defendant  could  get  it  at  any  time.  All 
this  conversation  was  heard,  if  we  may  believe  this  witness,  by  a  person  who 
was  merely  passing  by  two  persons  standing  together  in  the  street,  one  of  whom 
at  least,  (the  plaintiff,)  he  declares  was  a  stranger  to  him ;  and  is  detailed  with 
the  utmost  minuteness  of  time,  place  and  circumstance,  seven  months  after- 
wards. This  Court  has  often  had  occasion  to  declare  testimony  of  confessions 
of  the  party  to  be  the  weakest  kind  of  proof;  and  we  are  free  to  confess  that 
the  present  instance  offers,  in  our  estimation,  no  exception  to  that  general  rule. 
The  evidence  of  Erwin  has  produced  no  effect  whatever  upon  our  minds,  as  it 
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O'Bbun  produced  none  upon  that  of  the  Judge  of  the  District  Court  But  there  re- 
Fltms.  mains  the  positive  evidence  of  one  witness  {Sullivan)  as  to  the  payment  of  six 
hundred  dollars,  on  account  of  this  note.  We  are  of  opinion  that  the  evidence 
of  one  witness  is  sufficient  to  prove  a  payment  of  a  pro-existing  obligation,  even 
exceeding  five  hundred  dollars :  the  rule  of  evidence  contained  in  article  2257 
of  the  Civil  Code,  being  applicable  to  the  proof  of  contracts,  not  to  the  proof 
of  the  extinction  of  contracts.  See  Ferry  v.  LeGras,  5  M.  R.  898 ;  Armor  v. 
ffuie,  14  L.  R.  846  ;  Palmer  v.  Dinn,  2  Annual  R.  536. 

It  is  further  shown,  by  legal  evidence,  that  the  defendant  was  engaged  in 
making  a  canal  upon  JohnsotVs  plantation,  of  which  J,  Y.  de  Egaha  was  agent ; 
that  plaintiff  collected  of  Egana^  on  the  19th  September,  1851,  one  thousand 
dollars  (whether  as  defendant's  agent  or  as  his  partner,  does  not  very  clearly 
appear,) :  that  he  refunded  to  defendant's  wife  eight  hundred  dollars  of  the 
money  so  collected ;  and  that  defendant  sanctioned  the  payment  to  his  wife. 

If  we  add  the  two  hundred  dollars,  balance  of  the  thousand  received  from 
Egana^  to  the  six  hundred  proved  by  Sullivariy  we  have  proof  of  eight  hun- 
dred dollars  received  by  plaintiff  on  account  of  defendant,  since  the  date  of  the 
note  sued  upon ;  and  which,  in  the  lack  of  proof  of  any  other  claim  of  plaintiff 
against  defendant,  we  think  should  be  credited  upon  said  note. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  Court  below  be  reversed, 
and  that  plaintiff  recover  of  defendant  eight  hundred  dollars,  with  legal  interest 
from  the  judicial  demand  (10th  April,  1852,)  until  paid,  and  costs  of  the  Court 
of  the  first  instance ;  the  costs  of  appeal  to  be  borne  by  the  appellee. 


The  State  v.  John  Kentuck,  a  slave. 

Where  the  record  shows  an  appointment  by  the  Court  of  an  attorney  to  defend  the  aecnaed,  the  8a* 
preme  Ck>ttrt  irlll  not  inquire  whether  such  attorney  has  been  duly  licensed  to  practice  law. 

In  an  indictment  against  a  slave  under  the  Mth  section  of  the  Act  of  June  7, 1806,  it  is  not  necenary 
to  charge  the  intent  with  which  the  act  was  done. 

On  the  trial  of  slares  in  the  tribunals  established  for  that  purpose,  the  law  does  not  require  an  obser- 
▼ance  of  the  technicai  rules  which  regulate  criminal  proceedings  in  the  higher  Courts. 

APPEAL  from  Justices  Court,  Parish  of  Jefferson.  Marke^  for  appellant. 
Attorney  Qen^ral^  for  the  State. 

Cakpbkll,  J.  This  appeal  is  taken  from  a  sentence  of  death  pronounced 
against  John  Kentucky  a  slave,  by  a  tribunal  of  the  parish  of  Jefferson,  com- 
posed of  Justices  of  the  Peace  and  slaveholders,  organized  under  the  act  of 
June  1st,  1846,  "relative  to  trials  of  slaves." 

The  accused  is  charged  with  having  on  the  20th  November,  1852,  in  the  pa- 
rish of  Jefferson,  made  a  violent  and  felonious  assault  with  a  knife  on  one  L.  A. 
Dimur,  a  white  man,  and  with  grievously  and  wilfully  wounding,  beating  and 
cutting  him. 

The  counsel  who  conducts  the  defence  in  this  Court,  urges  a  reversal  of  the 
judgment  on  the  ground  that,  although  the  record  shows  the  appointment  by 
the  Court,  of  the  first  instance,  of  an  attorney  to  defend  the  accused,  yet  that 
the  fact  is  not  as  stated — ^the  person  appointed  never  having  been  licensed  by 
this  Court 
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This  is  a  matter  into  which  we  cannot  inquire.     The  record  states  that  an     Thh  Statk 
attorney  was  assigned  the  prisoner,  and  we  must  presume  that  an  attorney  of  Jonv  K»  stuck. 
the  Court  was  appointed. 

It  is  next  assigned  as  error  that  the  information  exhibited  by  the  District 
Attorney  does  not  follow  the  Statute,  in  charging  the  intent  with  which  the  act 
was  done. 

This  was  not  necessary.  The  accusation  was  not  framed  nor  was  the  prisoner 
convicted  either  under  the  6th  section  of  the  Act  of  1843,  or  the  3d  section  of 
the  Act  of  1814,  which  prescribe  penalties  for  assaults  with  the  intent  to  kill, 
but  under  the  clause  of  the  54th  section  of  the  Act  of  June  7,  1806,  which  de- 
nounces the  death  penalty  against  **  any  slave  who  shall  have  grievously  and 
wilfully  wounded  or  mutilated  any  white  person." 

The  law  moreover  does  not  demand  on  the  trial  of  slaves,  in  the  tribunals 
established  for  that  purpose,  an  observance  of  the  technical  rules  which  regulate 
criminal  proceedings  in  the  higher  courts.  **  A  brief  statement  of  the  accusa- 
tion in  writing,"  is  all  that  is  required,  and  the  Act  of  1846,  under  which  this 
prosecution  was  conducted,  expressly  declares  that  **  no  proceedings  had  in  ac- 
cordance with  it,  shall  be  annulled  or  impeded  by  any  error  of  form." 

The  last  all^ation  of  error  is,  that  **  the  Court  that  tried  the  accused  was 
without  jurisdiction." 

The  counsel  has  not  seen  proper  to  state  why  the  Court  was  without  juris- 
diction, or  are  we  able  ,to  discover  his  reason.  The  record  shows  that  the  of- 
fence charged  was  committed  by  a  slave,  in  the  paijsh  of  Jefferson,  and  that 
the  tribunal  which  tried  him  sat  in  that  parish,  and  was  constituted  in  confor- 
mity with  the  law  "  relative  to  the  trial  of  slaves." 

Judgment  affirmed. 


DiGGs,  McKkever  &  Co.,  V.  Jesse  R.  Kirkland  &  Co.,  and  Lowe, 
Pattison  &  Co. — Taylor  &  Richardson,  Interveners. 

Ooe  vho  is  employed  by  plain  llfb  at  a  fixed  §alary— but  who  was  to  have  one-third  of  the  profits,  if 
the  one-third  exceeded  his  salary — Ib  a  competent  witness. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Z^a,  J.    Edlsey 
and  K  H.  Strawbrid^e,  for  plaintiffs  and  appellants.     Glarky  McCon?ieU, 
and  Bayne,  for  defendants  and  interveners. 

VooRHiES,  J.*  The  plaintiffs  sue  on  an  accepted  draft  drawn  by  J.  R.  Kirk- 
land  S  Co,,  of  Brandon,  Mississippi,  on  Laice^  Pattiwri  &  Co,^  of  New  Or- 
leans, for  the  sum  of  $1500,  duly  protested  for  non-payment  by  the  acceptors, 
of  which  the  drawers  were  duly  notified.  They  also  claim  of  /.  R,  Kirkland 
S  Co,,  the  sum  of  $2250  03,  for  goods  invoiced  and  shipped  to  them,  including 
an  item  of  $134  37,  as  the  balance  due  them  by  the  firm  of  /.  R.  Kirkland  & 
Brother,  as  stated  in  the  account  annexed  to  their  petition,  at  the  foot  of  which 
the  following  credit  is  noted  : 


*  OGDBir,  J.,  did  not  lit  in  this  case,  having  been  of  counsel  when  the  case  was  submitted. 
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D1QO8,  McKbbvkr     "  By  their  draft  on  and  accepted  by  Lowe^  l^attwm  A  Go,^  protested,  $1500." 
«.  '  Under  a  writ  of  attachment,  sued  out  by  the  plaintiffs,  the  Sheriff  seised  two 

*  hogsheads  of  sugar,  which  were  afterwards  bonded  by  Taylor  <&  Biehard$(m, 
intervenors,  who  claimed  the  ownership  thereof. 

D.  J,  Phelps,  TT.  H.  Wright,  and  Wright,  Williams  A  Co,,  were  gamiaheed. 
But  their  answers  to  the  interrogatories  propounded  to  them  by  the  plainti£b| 
fully  exonerate  them  from  any  liability. 

The  defendants,  J,  R,  Kirkland  A  Co.,  claim  the  sum  of  $889  45,  as  a  ba- 
lance resulting  in  their  favor  from  two  drafts  drawn  by  them  in  October,  1851, 
on  Wright,  Williams  A  Co.,  each  for  the  sum  of  $1500,  after  creditiiig  plain- 
tiflb  with  the  amount  of  invoices  charged  in  their  account 

It  is  proper  we  should  here  notice  a  bill  of  exceptions  found  in  the  record. 
On  the  trial  the  testimony  of  Edward  Dwacan  was  objected  to  on  the  score  of 
interest  This  witness  stated,  on  his  voir  dire,  that  he  was  employed  by  plain- 
tiffs at  a  fixed  salary,  but  if  one-third  of  the  profits  exceeded  his  salary,  then 
he  was  to  receive  said  profits  in  lieu  thereo£  The  objection,  we  think,  was 
properly  overruled  by  the  District  Judge.  The  interest  was  contingent  and  too 
remote,  in  our  opinion,  to  exclude  the,  witness ;  it  was  such  an  interest  as  could 
only  affect  his  credibility.  According  to  the  construction  given  to  the  provisions 
of  our  Code  in  relation  to  the  competency  of  witnesses,  it  is  clear  that  the  in- 
terest which  legally  excludes  a  witness  must  be  the  prospect  of  gaining  an  ad- 
vantage  or  profit  by  the  judgment  in  the  cause  in  which  he  may  be  called 
upon  to  testify,  and  which  would  be  an  immediate  consequence  of  such  judg- 
ment 4  L.  R.  201 ;  18  ibid.  860 ;  5  N.  S.  In  the  case  of  Burke  v.  Breaze<de 
et  al,  1  R.  R.  74,  it  was  held,  that  although  a  witness  was  entitled  to  ten  per 
cent,  commission  on  the  amount  recotered  for  his  fee  as  an  attorney,  yet  he  was 
a  competent  witness. 

It  is  urged  that  the  drafts  on  Wright,  Williams  &  Co.,  have  been  improperly 
and  illegally  imputed  to  the  payment  of  the  plaintiffs*  claim  against  /.  R.  Kirh- 
land  &  Brother.  When  the  firm  of  /.  R.  Kirkland  &  Brother  was  superseded 
by  that  of  J.  R.  Kirkland  i&  Co.,  which  was  composed  of  the  same  partners, 
with  the  addition  of  Richardson,  it  was  indebted  to  the  plaintiff  in  a  balance 
of  $184  87,  as  stated  in  the  account  referred  to  in  the  testimony  of  Edward 
Duncan.  This  balance  resulted  after  allowing  J.  R.  Kirkland  <&  Brother,  as  cre- 
dits, the  two  drafts  of  $1500  each,  one  on  Lo^we,  Pattison  £  Co.,  and  the  other 
on  Wright,  Williams  <&  Co.  J.  R.  Kirkland  <t  Co.  in  their  answer  expressly 
declare  that  as  the  draft  on  Lowe,  Pattison  <t  Co.  was  not  paid  by  the  acceptor, 
it  therefore  created  no  indebtedness,  and  limited  their  demand  to  the  two  drafts 
on  Wright,  Williams  &  Co.  As  the  draft  on  Lowe,  Pattison  A  Co.  bad  al- 
ready been  credited  to  the  account  of  /.  R.  Kirkland  it  Brother,  it  was  evi- 
dently credited  in  error  to  the  account  of  J.  R.  Kirkland  <t  Co.,  as  stated  by 
the  witness  Duncan.  The  draft  on  Wright,  Williams  4b  Co.,  unaccounted  for, 
should,  w^e  think,  have  been  credited  to  this  account  The  testimony  of  Michael 
Duncan  shows,  that  he  went  to  Brandon,  Mississippi,  in  December,  1851,  when 
he  there  presented  to  J.  R.  Kirkland  &  Co.  plaintiffs*  account ;  Richard»of^ 
was  present  in  the  store  when  he  presented  it  to  H,  Kirkland,  who  siud  that 
they  were  not  then  able  to  pay  it,  but  that  he  or  his  brother  would  go  to  the 
city  in  the  course  of  two  or  three  weeks,  and  would  settle  it  He  saw  •/!  ^K. 
Kirkland  in  the  evening.  No  objections  were  made,  by  any  of  the  parties,  io 
the  account  presented  by  him,  which  he  left  with  /.  R.  Kirkland  it  Co.     Why 
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hare  not  /.  £.  KirJcland  S  Co.  produced  this  account*?    It  was  certainly  ap-  !>««»,  McKbkvbb 
prored,  and  we  may  &irly  presume  it  was  identical  with  the  one  under  con-  r.  ' 

odention.  In  their  letter  to  the  plaintiffs  of  the  10th  March,  1852,  they  say  :  "**""  "  ^^' 
"Tou  were  aware  of  our  having  been  burnt  out,  and  you  must  have  known 
that  it  required  some  little  time  to  arrange  our  business.  We  had  a  desire  to 
settle  our  account  with  you,  and  all  other  of  our  creditors,  at  the  earliest  pos- 
sible moment,  but  there  is  little  or  no  money  in  the  country,  and  we  are  unable 
to  make  collections  at  present,  and,  consequently,  we  are  unable  to  liquidate 
our  debts  until  collections  are  made.  We  have  just  learned  from  Metars, 
I^diardion  <t  Taylor  that  you  had  collected  a  part  of  the  debt  due  you  by  at- 
taching some  goods  belonging  to  them.*'  From  the  tenor  of  this  letter  they 
evidently  considered  themselves  indebted  to  the  plaintiffs  when  this  suit  was  in- 
stitated ;  and  it  is  equally  evident  that  they  could  not  have  been  so  without 
having  considered  the  drafts  on  Lowe^  Fattison  &  Go.  and  Wright^  Willmms 
S  Go,,  as  properly  credited  to  the  account  of  J.  R.  Kirkland  A  Brother.  That 
Biehardion  so  considered  it,  is  strongly  indicated  in  the  letter  of  Taylor  & 
Rkhardsatiy  wptten  by  himself  to  the  plaintiffs,  and  on  the  same  day  that  the 
letter  of  J.  B.  Kirkland  &  Go.  was  written,  the  10th  of  March,  1852,  in  which 
they  say :  "  We  are  in  receipt  of  information  this  evening  that  two  hogsheads 
of  sugar,  purchased  of  Messrs.  Wright,  Williams  <t  Go.,  have  been  attached 
at  your  instance.  We  hereby  authorize  you  to  Gr.  J,  R.  KirklarCd  A  Co.  for 
vu-half  of  the  cost  of  the  sugar,  which  shall  have  early  attention.  If  this  ar- 
rangement will  suit  you,  forward  the  sugar  immediately  as  we  are  much  in  want 
of  it  The  writer  thinks  there  is  no  cause  of  alarm  about  the  debts  of  /.  R. 
Kirkland  S  Co.,  and  will  be  much  disappomted  if  all  the  debts  due  by  them 
are  not  paid  in  six  months."  Why  did  Richardson  propose  to  credit  /.  R. 
Kirkland  S  Co.  with  one  half  of  the  cost  of  the  sugar,  if  he  did  not  consider 
himself  liable  as  one  of  the  members  of  that  firm?  Why  express  disappoint- 
ment if  all  its  debts  were  not  paid  in  six  months?  On  the  whole,  we  are  of 
opinion  that  the  drafts  on  Wright,  Williams  <fc  Co.  and  on  Lowe,  Pattison  & 
Go.  were  imputed  to  the  payment  of  the  account  of  J.  R.  Kirkland  <fc  Broths, 
from  which  the  balance  of  $184  37  resulted,  in  accordance  to  the  undei-standing 
of  all  the  parties. 

There  is  no  evidence  of  any  contract  stipulating  the  payment  of  interest  as 
aDeged  by  the  plaintiffs.  Wc  do  not  think  the  claim  of  the  plaintiffs  for  dam- 
ages on  the  draft  well  founded,  under  the  statute.  The  evidence  shows  that  the 
sugar  attached  belonged  to  Taylor  &  Richardson,  by  w^hom  it  was  bonded. 
But,  according  to  the  consent  given  m  their  letter,  one-half  of  its  proceeds 
must  be  applied  to  the  payment  of  the  plaintiffs'  claims. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed.  That  the  plaintiffs  do  recover  of  the  defendants, 
Jesse  R.  Kirkland,  William  H.  Kirkland,  William  H.  RicJiardson,  B.  M. 
Latee,  Alexatuter  Pattison,  and  T.  N.  Ward,  as  syndic  of  the  insolvent  estate 
of  WiUiam  H.  Pattison,  in  solido,  the  sura  of  fifteen  hundred  dollars,  with 
l^al  interest  from  the  14th  of  January,  1852,  the  date  of  protest,  and  three 
dollars  coBt  of  protest,  and  that  said  plaintiffs  do  recover  of  Jesse  R.  Kirkland, 
WiUiam  H.  Kirkland,  and  WiUiam  ^U.  Richardson,  in  solido,  the  further  sum 
of  seven  hundred  and  fifty  dollars  and  three  cents,  with  legal  interest  from  ju- 
dicial demand,  the  costs  of  both  Coiurts  to  be  borne  by  all  the  defendants. 
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Philo  B.  Tyler   v.  Paul  Marcelin  and  Isaac  Depas. 

In  a  suit  on  a  promissory  note,  the  general  Issue  is  an  admission  of  the  signature. 
When  an  act  mww  aeing  prid  is  permitted  to  be  read  in  evidence,  without  ol^ecllon,  proof  of  Its 
execution  is  waived. 

4  PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
A.  Lwingston^  for  plaintiff.     Oohen^  for  defendant  and  appellant 

VooRHiEs,  J.  This  suit  was  brought  on  a  promissory  note  executed  by 
Mcmey^  Marcelin  &  Co.^  and  given  in  payment  of  a  steam  en^ne  and  boilers 
purchased  of  the  plaintiff,  who  also  claimed  the  vendor^s  privilege. 

There  was  judgment  in  favor  of  the  plaintiff,  and  the  defendants  appealed. 

The  appellants  assign  as  errors  in  the  judgment:  1st.  That  there  was  no 
sufficient  evidence  of  the  signatures  to  the  note  sued  on :  2d.  That  there  was 
no  proof  that  they  had  assumed  the  payment  of  the  liabilities  of  Massey,  Mar- 
celin &  Co. ;  and  8d.  That  there  was  no  privilege  as  against  them. 

1st.  As  the  general  issue  is  the  only  plea  set  up  in  the  appellants^  answer, 
it  follows  that  the  signatures  to  the  note  sued  upon,  must  be  considered  as  ad- 
mitted. Nothing  in  the  record  shows  that  any  objection  was  made  to  its  intro- 
duction as  evidence  on  that  ground.  When  an  act  sous  seing  prive,  is  permitted 
to  be  read  in  evidence  without  objection,  we  consider  proof  of  its  execution  as 
waived, 

2d.  The  evidence  satisfactorily  shows  that  after  the  delivery  of  the  note 
sued  on,  Massey  conveyed  all  his  interest  in  the  partnership  to  his  co-partners, 
the  appellants,  who  thereby  expressly  assumed  the  payment  of  all  its  liabilities. 

8d.  The  appellants  having  thus  assumed  tlie  liabilities  of  the  firm  of  Massey, 
Marcelin  &  Co.y  vendees  of  the  steam  engine  and  boilers,  it  is  clear  that  the 
plaintiff,  as  vendor,  is  entitled  to  the  privilege  claimed  by  him  under  article 
3194  of  the  Code. 

We  are  not  prepared  to  treat  the  appeal  as  frivolous,  and  to  allow.the  dam- 
ages prayed  for  by  the  appellee. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs  in  both  Courts. 


Thk  Statk  v.  (.'harles  Cammeykr  et  ah* 

The  Judge  of  the  District  Court  was  requested  to  charge  the  Jury  that.the  facts,  as  sworn  to,  did  not 
constitute  larceny.  Sy  the  Court :  the  Jurisdiction  of  the  Supreme  Court  extends  to  criminal  casei, 
on  questions  of  law  alone,  and  if  we  were  to  examine  the  facta  on  which  the  jury  found  the  verdict, 
in  order  to  determine  whether  the  Court  below  erred  in  revising  to  charge  them  that  those  facts  did 
not  constitute  larceny,  we  would  certainly  be  exceeding  our  Jurisdiction,  and  deciding  on  the  facta 
as  well  as  the  law.  The  facts  proved  in  a  cause  constitute  a  basis  for  presumptions  which  can  only 
be  drawn  by  the  Jury,  who  are  the  legitimate  Judges  of  the  law  and  fact  in  the  finding  of  a  general 
verdict,  the  only  restraint  on  them  consisting  in  the  power  of  the  Judge  to  set  aside  t^elr  verdict, 
when  it  is  contrary  to  the  law  or  the  evidence. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Lante,  J.     Morse^ 
Attorney  General,  for  the  State.     Dufour^  for  defendant 

♦  The  case  of  the  Stat^  v.  W.  S.  Ktnru^  H  al.y  involving  the  same  point,  was  decided  on  the 
argument. 
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OoDBN.  J.  The  defendants  were  indicted  and  convicted  of  the  crime  of  lar-  '■■  ^tati 
ceny,  and  have  brought  the  case  before  this  Court  on  appeal,  by  a  bill  of  ex-  Osjomnu 
ceptions,  which  is  in  the  following  words : 

'^  Be  it  remembered,  that  on  the  trial  of  this  cause,  Alfred  Higgim^  the 
principal  witness  for  the  State,  having  tehtified  mainly  as  is  contained  in  the 
annexed  statement  drawn  by  the  Judge,  the  counsel  for  defendants  requested 
the  Court  to  charge  the  jury  that  the  &ct8,  as  sworn  to,  did  not  amount,  in  law, 
to  larceny ;  but  the  Judge  refused  said  charge,  and  gave  the  following,  as  the 
lair,  to  the  jury :  *^  It  is  necessary,  in  order  to  constitute  larceny,  that  there 
should  be  a  felonious  taking,  and  that  may  be  properly  thus  defined :  *the  taking 
and  carrying  away  are  felonious  when  the  goods  are  taken  against  the  will  of 
the  owner,  either  in  his  absence,  or  in  a  clasdestine  manner,  or  whore  possession 
is  obtained  by  force  or  surprise,  or  by  any  trick,  device,  or  fraudulent  expe- 
dient,  the  owner  not  voluntarily  parting  with  his  interest  in  the  goods,  and 
where  the  taker  intends,  in  any  such  case,  fraudulently  to  deprive  the  owner  of 
his  entire  interest  in  the  property  against  his  will.  Whether,  in  this  case,  there 
has  been  such  felonious  taking,  the  jury  must  determine,  from  the  facts  proved." 

The  counsel  for  the  defendants  has  argued  in  this  Court,  that  the  facts,  a 
statement  of  which,  signed  by  the  Judere  of  the  Court  below,  comes  up  with 
the  record,  do  not  constitute  the  crime  of  larceny,  resting  his  hopes  of  reversing 
the  finding  of  the  jury,  upon  a  distinction  which  he  has  drawn  between  the 
obtaining  of  the  mere  possession  of  the  thing  by  artifice  and  deceit,  and  the 
case  where  the  owner  is  induced  by  fraudulent  representations,  to  part  both  with 
the  property  and  the  possession  of  the  thing,  in  the  latter  of  which  cases  he 
has  produced  numerous  authorities,  by  ^hich  it  has  been  adjudged  there  is  no 
larceny. 

The  Court  below  was  not  requested  to  charge  the  jury  that  such  a  distinction 
existed,  but  was  requested  to  charge  them  that  the  facts,  as  sworn  to,  did  not 
amount  in  law  to  larceny.  The  jurisdiction  of  this  Court  extends  to  criminal 
cases  on  questions  of  law  alone,  and  if  we  were  to  examine  the  facts  on  which 
the  jury  found  the  verdict,  in  order  to  determine  whether  the  Court  below  erred 
in  refusing  to  charge  them  that  those  facts  did  not  constitute  larceny,  we  would 
certainly  be  exceeding  our  jurisdiction,  and  deciding  on  the  facts,  as  well  as  the 
la^pr.  The  fiusts  proved  in  a  cause  constitute  a  basis  for  presumptions  which  can 
only  be  drawn  by  the  jury,  who  are  the  legitimate  judges  of  both  law  and  fact. 
In  the  finding  of  a  general  verdict,  the  only  restraint  over  them  consisting  in 
the  power  of  the  Judge  to  set  aside  their  verdict,  when  it  is  contrary  to  the  law 
or  to  the  evidence.  The  Judge  of  the  Court  below  being  satisfied  with  the  ver- 
dict of  the  jury,  the  only  pow^  we  have  is  to  correct  any  errors  of  law  which 
may  have  been  committed.  No  such  instructions  to  the  jury  were  asked  in  the 
Court  below,  as  to  present  a  question  of  law  alone  for  our  decisions. 

If  the  counsel  for  the  prisoner  had  requested  the  Court  to  charge  the  jury 
that  if  they  believed,  from  the  evidence,  the  prosecutor  had  been  induced  by 
the  fraudulent  representations  of  the  defendants  to  part  both  with  the  property 
and  the  possession  of  the  thing,  and  had  actually  so  parted  with  it,  they  were 
bound  to  find  a  verdict  of  not  guilty ;  then  the  question  of  law  involved  would 
have  been  presented  to  us  by  the  refusal  of  the  Court  to  give  the  charge, 
but  we  have  no  jurisdiction  over,  and  are  not  permitted  to  examine  into  the 
genera]  facts  of  the  case.  These  principles  have  been  before  decided  in  the  fol- 
lowing cases:  Stats  v.  Bbn%  2d  Ann.,  838.  StaU  v.  Bog€m,  ibid  889. 
40 
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Tea  Statm  We  have  attentively  considered  the  charge  which  the  Judge  did  give  thejury, 

CAiuimBu  and  which  was  excepted  to,  and  we  are  of  opinion  it  is  a  clear  and  correct  ex- 
position of  the  law,  and  that  no  error  has  been  committed.  The  judgment  of 
the  Court  below  is,  therefore,  affirmed,  with  costs. 

Easelius  applied  for  a  re-hearing: 

Is  it  possible  that  it  can  be  seriously  denied  that  the  question,  whether  a  cer- 
tain state  of  facts — ^in  relation  to  which  there  can  be  no  dispute  or  controversy, 
constitutes  the  crime  of  larceny  or  not — ^is  purely  one  of  law  ?  It  would  cer- 
tainly be  difficult  for  the  wit  of  man  to  devise  a  question  more  exclusively  and 
absolutely  of  law.  Where,  let  me  ask  most  respectfully,  is  the  question  of  fact 
involved  in  this  proposition  ?  There  is  not,  and  there  cannot  bo  any  quettion  of 
fact,  for  the  plain  reason  that  all  the  facts  established  by  the  evidence  are  not 
and  cannot  be  controverted,  because,  they  are  attested  under  the  signature  of 
the  District  Judge,  and  incorporated  in  the  bill  of  exceptions.  It  is  therefore 
clearly  a  mistake  to  say  that  **  the  Court  is  cidled  upon  to  gite  a  deeuum  on  ths 
fdcts  as  well  as  the  law,^^  The  Court  is  simply  called  upon  to  decide  that  which, 
under  the  Constitution,  it  is  bound  to  decide,  what  is  the  operation  of  the  crim- 
inal law  on  the  subject  of  larceny  on  the  facts  ascertained  and  admitted.  That 
the  court  must  apply  the  law  to  this  state  of  facts,  is  true ;  but  human  inge- 
nuity has  not  hittierto  been  able  to  propound  any  question  of  law  in  which  uie 
same  thing  had  not  to  bo  done,  ouch  a  thing  as  a  question  of  law  without 
reference  to  a  given  state  of  facts,  is  a  legal  impossibility.  When  we  say  that  a 
case  presents  a  question  of  law  alone,  we  do  not  mean  to  say  that  it  is  uncon- 
nected with  any  facts,  for  that  would  be  a  gross  and  glaring  absurdity ;  we  onlj 
mean  to  say  that  there  is  no  dispute  or  question^  as  in  the  case  at  the  Bar,  about 
the  facts.  It  is  evident  to  every  mind  that  there  can  be  no  com  without  facta, 
for  the  state  of  facts  constitute  the  ease.  Hence  it  follows  as  an  inevitable  con- 
sequence that,  if  this  case  does  not  present  a  question  of  law  which  can  be 
revised  as  presented  by  this  record,  no  other  criminal  case  can  ever  be  brought 
before  this  tribunal,  in  which  its  appellate  jurisdiction  can  be  exercised ;  and 
thus  one  important — ^nay,  the  most  important — ^branch  of  that  jurisdiction  is 
lopped  off. 

It  is  said  that  the  view  taken  by  the  Court  is  sanctioned  by  two  decisions  of 
the  late  Supreme  Court,  namely — ^the  case  of  the  State  «.  Fant^  (  2d  A.,  838,) 
and  that  of  the  State  v.  Bogan,  ( ibid,  889.)  But  an  examination  of  those 
cases  will  show  that  that  Court  never  decided  the  point  supposed.  Indeed, 
there  is  not  the  remotest  analogy  between  them  and  that  now  before  the  Court 
In  the  first  of  those  cases,  the  only  point  decided  was  that  the  District  Judge 
could  not  be  compelled  to  make  a  statement  of  facts,  and  that  the  appellate 
iurisdiction  of  the  Supreme  Court  in  criminal  cases  can  only  be  exercised  on  a 
bill  of  exceptions,  as  in  cases  of  writs  of  error.  And  the  second  case,  which 
immediately  follows  the  first,  only  reiterates  the  same  point. 

The  decision  is,  therefore,  destitute  of  any  support,  either  in  principle  or 
authority,  and  I  have  little  or  no  doubt  that  your  honors  will  reconsider  the 
case  and  correct  the  error  which  has  been  committed.  In  conclusion,  I  would 
respectfully  ask  the  Court  not  only  to  grant  a  re-hearing,  but  to  give  a  decision 
at  the  same  time  on  the  merits  of  the  case,  for,  otherwise,  the  injury  inflicted  by 
the  error  of  the  Court  will  be  irremediable.  All  the  defendants  are  in  prison, 
and  cannot  obtain  their  release  until  their  illegal  conviction  is  set  aside  by  the 
judgment  of  this  Court,  or  by  the  expiration  of  the  term  of  their  sentence. 

OoDEN,  J.  (  Slidell,  C.  J.,  and  Campbell,  J.,  absent)  An  application 
for  re-hearing  having  been  made  in  these  cases,  we  have  considered  the  reasons, 
and  are  satisfied  with  the  judgment  pronounced.  We  think  no  stronger  illus- 
tration could  be  afforded  of  the  correctness  of  it,  that  in  passing  on  the  question 
presented  by  the  refusal  of  the  Judge  below  to  charge  the  jury  that  the  fiicts 
proved  did  not  establish  the  crime  of  larceny,  we  would  be  deciding  a  question 
of  fact  and  not  of  law,  than  by  quoting  a  portion  of  the  opinion  of  the  Judge  in 
refusing  a  motion  for  a  new  trial,  which  is  in  these  words :  "  It  is  useless  to  go 
into  an  examination  of  cases,  in  which  it  has  been  decided  that  it  was  not  theft 
where  the  owner  has  sold  his  property,  either  for  cash  or  on  credit,  however 
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much  SQch  parchuers  may  have  been  induced  by  the  false  pretence  of  the  pur-     "^^  Smtb, 
diaser,  and  in  which  the  purchaser  has  absolutely  taken  the  property  without     Oamiibtbii. 
paying  or  being  able  to  pay  for  it,  because  no  case  of  that  kind  can  apply  to  the 
present.     Stns$  sold  one  hundred  and  eighty-four  ounces  and  some  penny- 
weighta  of  gold  dust,  and  no  more,  if  he  sold  them  at  all,  which  the  testimony 
does  not  establish.     If  they  took  then  from  him  two  hundred  and  forty  instead 
of  one  hundred  and  eighty-four,  it  cannot  be  presumed  he  had  parted  with  the 
possesion  of  the  fifty-six  ounces  with  his  full  consent  at  all.    This  is  a  fact 
which  the  jury  are  to  determine — a  fact  which  they  did  determine,  and  I  do  not 
ehoose  to  disturb  their  verdict" 
Be -hearing  refused. 


C.  S.  Magoun  V,  Wn.  B.  Davis — Oakey  &  Hawkins  Intervenors  and 

Third  Opponents. 

Ab  fttteehneat  wfll  defeat  a  claim  for  advancefl,  when  Uie  attachment  hai  been  senred  before  the  re- 
eeipc  of  any  bUl  of  lading  or  letter  of  adrioe. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  StrawMdge,  J. 
Van  DdUon^  for  opponents  and  appellants.    Matthewion^  for  plaintiff. 
Slidbll,  J.,  (EusTis,  0.  J.,  absent)    For  the  reasons  assigned  by  the  District 
Judge,  it  is  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Court  below 
be  affirmed,  with  costs. 

The  following  are  the  reasons  of  the  District  Judge : 

1.  I  am  of  opinion  that  the  advances  and  supplies  made  by  a  resident  of  Lou- 
isiaiiji  for  a  plantation  in  Mississippi  are  not  prwilegedihetTeon  by  the  law  of  the 
former  State,  and  as  no  privilege  appears  to  be  given  in  such  cases  by  the  laws 
of  IfiseiaBippi,  I  am  against  the  claim  of  the  interveners. 

2.  It  has  long  been  the  settled  jurisprudence  of  this  State  that  an  attaching 
creditor  is  to  be  paid  by  preference  out  of  the  funds  attached,  and  this  rule  often 
brixiging  the  attaching  creditor  into  conflict  with  the  creditors  claiming  prioilege^ 
has  been  always  settled  in  cases  like  the  present  by  the  rules  established  in  Art 
3214  C.  C.  and  its  amendments.    See  1  L.  R.  859,  8d  Id.  801,  kc^  &c 

8.  The  proof  showing  the  plaintiff's  attachment  to  have  been  served  l^ors 
the  receipt  of  any  hill  of  lading  or  letter  qf  advice^  I  affirm  the  former  judg- 
menty  and  order  the  proceeds  of  the  cotton  to  be  paid  to  the  plainti£^  with  in- 
terests and  costs. 

Van  DaUon^  for  a  re-hearing.  The  judgment  of  the  District  Court  is  affirmed, 
*^far  the  reaeons  awigned  by  the  District  Jvdge.'^^  Trusting  that  the  facts  and 
the  law  connected  with  and  bearing  on  this  case  are  yet  fresh  in  the  mind  of  the 
Court|  it  is  unnecessary,  in  this  application  for  a  re-hearing,  to  examine  any- 
thiiig  but  the  reasons  of  the  District  Judge,  which  have  been  adopted  by  this 
Hon.  Court,  and  whereby  the  opponent's  claim  for  a  privilege  on  the  cotton 
attached  was  defeated. 

Yini  reason  assigned  for  judgment: 

'*  I  am  of  opinion  that  the  advances  and  supplies  made  by  a  resident  of  Lou- 
isiana for  a  planter  in  Mississippi,  are  not  privileged  thereon  by  the  laws  of  the 
farmer  State ;  and  as  no  privilege  appears  to  be  given  by  the  laws  of  Mississippi, 
in  such  ca^es,  I  am  against  the  mt^Teii(»«'  daiok'' 
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Maoous  On  the  trial  of  this  cause  in  this  Hon.  Court,  we  contended  that,  under  the 

DAYM^ir  AL.  ^^®  cited,  merchandize  and  produce  of  every  description  are  clearly  hound,  the 
moment  they  arrive  in  this  State,  for  the  purposes  of  commerce,  no  matter  where 
the  shipment  may  have  been  made,  nor  in  what  State  the  staple  may  have  been 
raised.  There  can  be  no  doubt  of  the  correctness  of  this  position,  for  the  law 
says,  the  merchant  or  factor  shall  even  enjoy  the  privilege  if  he  can  »how  that 
the  goods  lutve  been  despatched  to  him. 

In  the  case  of  Lee  v.  hie  creditors,  2d  Ann.  Rep.,  p.  699,  this  Hon.  Court  sus- 
tains the  doctrine  as  fully  as  it  is  possible  for  judicial  decision  to  establish  a  fact 
in  jurisprudence. 

In  delivering  the  opinion  of  the  Court  in  Lee  v.  his  creditors^  the  Hon.  Chief 
Justice  said :  "  We  think  that  the  framcrs  of  our  Code,  in  establishing  privi- 
leges on  ships  and  vessels,  did  not  intend  to  confine  the  operation  of  their  legis- 
lation to  those  belonging  to  this  port,  or  owned  in  this  State.'* 

We  humbly  submit  to  the  Court,  whether  this  doctrine  is  changed  in  any  par- 
ticular, by  the  fact,  that  the  object  of  contest  in  this  case  is  cotton ^  and  not  a 
ship  or  tessel  f  In  the  very  next  paragraph  to  the  above  quoted,  is  found  the 
following  language : 

"A  nation  (State)  within  whose  i^Tniory personal  property  is  found,  has  as 
entire  jurisdiction  over  it,  while  there,  as  it  has  over  immovable  property." 

It  is  therefore  believed  that  the  '-^ first  reason  assigned''  is  not  well  founded; 
for,  if  it  be,  the  principle  so  clearly  defined  in  Lee  v.  his  ereditorSy  is  at  once 
overthrown,  and  no  longer  to  be  regarded  as  authority. 

Second  reason  assigned : 

^^  It  has  long  been  the  settled  jurisprudence  of  this  State,  that  an  attaching 
creditor  is  to  be  paid  by  preference  out  of  the  funds  attached ;  and  this  rule 
often  bringing  the  attaching  creditor  into  conflict  with  the  creditors  clainuDg 
privilege,  has  been  always  settled  in  cases  like  the  present,  by  the  rules  esta- 
blished by  art  3214,  C.  O." 

This  reason  entirely  disregards  the  statute  of  1841,  which  amends  article 
8214,  C,  C. — a  law  made  expressly  to  better  secure  the  merchant  and  factor 
for  the  advances  made  to  farmers  and  others,  both  in  the  State  and  out  of  it. 

The  law  of  1841,  Feb.  I7th,  section  Ist^  says : 

^*  That  article  8214  be  so  amended,  that  every  consignee,  commission  agent 
or  factor  shall  have  a  privilege  preferred  to  any  attaching  creditor  on  the  goods 
consigned  to  him  for  any  balance  due  to  him,  whether  specially  adtanced  on 
said  goods  or  not^  provided  they  have  been  received  by  him,  or  invoice  or  bill  of 
lading  has  been  received  by  him  previous  to  the  attachment^' 

Now  the  article  amended  by  this  law  reads  as  follows : 

"  Every  consignee  or  commission  agent  who  has  made  advances  on  goods  con- 
signed to  him,  or  placed  in  his  hands  to  be  sold  for  account  of  the  consignor^ 
h^  a  privilege  for  the  amount  of  these  advances,  with  interest  and  charges  on 
the  value  of  the  goods,  if  they  are  at  bin  disposal  in  his  stores,  or  in  a  public 
warehouse,  or  if  before  their  airival  he  can  show  a  bill  of  lading  or  letter  of 
advice,  tJiat  they  hwve  been  despatched  to  him,^^ 

Now,  both  the  article  and  the  amendment  are  clear  on  one  point  at  least ^ 
which  is,  that  the  privilege  is  conferred  on  any  one  who  has  the  goods  at  his 
disposal — ^in  his  stores — or  in  a  public  warehouse,  or,  if  before  the  arrital  of 
the  goods,  he  can  show  a  bill  of  lading  or  letter  of  advice  that  have  been  des- 
patched to  him,  *^or  intoice  on  bill  of  lading  has  been  received  by  himprevioas 
to  the  attachment^ 

At  pp.  26  and  27  of  the  Record,  are  to  be  found  not  only  the  bill  of  lading 
received  by  Oaley  &  Hawkins,  but  a  letter  of  adtiee,  of  this  and  other  Mp- 
ments  from  the  defendant  Datis  to  Oakey  &  Bawkins — the  tery  case  protided 
for  by  article  3214,  and  the  law  of  1841.  And  yet,  the  ''^reason  assigned''''  per- 
mits these  facts  to  slumber  in  the  Record,  while  a  foreign  attaching  creditor — 
who  dared  not  attempt  to  execute  the  iudgment  obtained  against  Datis  at  the 
very  domicil  of  both  plaintiff  and  defenoant — carries  off,  triumphantly,  the  tery 
thing  which  the  law  has  declared  to  be  a  securitpr  to  the  commission  agent  or 
factor  for  the  restitution  of  his  advances  to  the  shipper. 

It  were  idle  to  enter  into  an  elaborate  argument  to  show  that  the  goods 
shipped  were  *^  at  the  disposal ''  of  the  consignee  and  factor  the  moment  the 
carrier  had  delivered  the  bills  of  lading  for  them ;  for  if  Magoun,  the  ordinary 
judgment  creditor  of  DaviSy  could  not,  by  virtue  of  the  laws  of  Mtesissippi,  exe- 
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cote  bis  judgment  on  this  cotton  at  the  very  point  of  ehipment,  upon  what  hy-       Maooot 
pothesis  is  he  accorded  that  privilege,  at  the  very  domicil  of  the  factor^  and  at    j^xy^'^  ^. 
the  very  period  of  time  when  the  transit  of  the  goods  shipped  is  perfectly  com- 
pleted?    Can  it  be  pretended  that  the  plaintiff  had  no  opportunity  of  executing 
his  judgment  at  defendant's  domicil  and  at  the  point  of  shipment,  if  by  the  laws 
of  Mississippi  he  had  a  right  to  do  so  ?    The  answer  is  no^  for  two  reasons : 

Fint.  Because  the  plaintiff's  counselor  at  law  acted  as  his  attorney  in  fact 
in  the  attachment,  and  could  not  possibly  have  had  an  officer  on  the  levee  in 
this  city  waiting /or  that  particular  boat  with  that  particular  cotton^  without 
the  most  explicit  information  from  the  plaintiff  himself. 

And,  secondly,  because  the  record  shows  that  Davie  shipped  his  cotton  in  the 
usual  manner — concealing  nothing,  nor  adopting  any  measures  to  divest  himself 
of  his  property  except  in  the  form  of  ordinary  commercial  transactions,  to  wit : 
by  r^ular  consignment  to  his  factor.  It  is,  therefore,  believed  that  the  second 
"reason  assigned  "  is  also  unfounded  in  law  and  equity. 

Third  reason  assigned : 

^  The  proof,  showing  plaintiff's  attachment  to  have  been  eeroed  Irfore  the 
receipt  of  any  hill  ofUMing  or  letter  of  advice^  I  give  the  proceeds  to  plaintiff." 

We  respectfully  inquire  how  this  reason  can  possibly  be  reconciled  with  the 
&ct,  that  the  record  shows  both  bill  of  lading  and  letter  of  advice,  etc.  The 
Dis^ct  Judge  in  bis  "reasons  assigned,"  neter  mentione  the  hill  or  letter  found 
in  the  record^  when  a  moment's  reflection  shows  to  any  legal  mind  that  these 
two  circumstances  or  facts,  constitute  the  very  essence  of  the  consignee's  right 
and  privilege  on  the  goods  shipped  to  him. 

By  every  principle  of  commercial  law,  the  destination  of  the  cotton  was  fixed 
by  tiie  shipment  thereof  and  the  delivery  of  the  bills  of  lading ;  and  from  that 
moment  the  shipper  himself  could  not  divert  the  shipment  from  the  factor.  It 
Ls  only  in  cases  of  bankruptcy  of  the  consignee  that  even  the  shipper  can  stop 
the  goods  while  the  transit  ie  yet  incomplete  ;  but  all  the  authorities  declare 
that  if  the  transit  be  completed  by  the  arrival  of  the  ship  at  the  port  of  desti- 
nation, the  property  is  at  once  vested  in  the  consignee.  This  case  is  the  same, 
as  far  as  the  vesting  of  the  property  goes;  and  we  cannot  conceive  how  a  cred- 
%t4)r  of  Magoun  can  exercise  a  right  over  his  property,  when  Magoun  himself 
has  no  such  right  under  the  law. 

These  remarks  being  well  considered,  it  is  believed  your  honorable  Court  will 
grant  a  re-hearing  in  tlfls  premises. 

All  of  which  is  respectfully  submitted. 

The  re-hearing  having  been  granted,  the  judgment  of  the  Court  was  pro- 
nounced by 

Buchanan,  J.  In  this  case  our  predecessors  affirmed  the  judgment  of  the 
District  Court  for  the  reasons  given  by  the  Judge  of  that  Court 

A  re-hearing  having  been  granted,  the  case  has  come  before  us  for  considera- 
tion, upon  additional  argument  of  counsel 

The  contest  is  between  an  attaching  creditor,  and  an  intervener  claiming  a 
privilege  for  advances,  acceptances,  supplies  to  a  plantation,  &c.,  and  for  a  bal- 
ance of  account  due  by  the  defendant,  a  planter,  to  the  intervenor,  a  commis- 
sion merchant 

The  District  Judge  was  of  opinion,  that  it  was  proved  the  attachment  was 
served  before  the  receipt  of  any  bill  of  hiding,  or  letter  of  advice  by  intervenor. 

The  evidence  upon  this  point  is  not  altogether  clear ;  but  it  may  be  assumed 
that  the  intervenor  has  entirely  &iled  to  show  that  he  had  received  a  bill  of 
lading,  or  letter  of  advice,  before  the  service  of  the  attachment,  and  the  seizure 
and  detention  of  the  cotton  by  the  Sheriff. 

The  intervenor  claims  a  privilege,  under  the  Article  8214  of  the  Civil  Code, 
and  the  Act  of  1841,  amending  that  Article. 

Wc  are  of  opinion  that  the  burden  of  proof  was  incumbent  upon  the  inter- 
venor, to  make  out  such  a  state  of  iacts  as  would  give  him  a  privilege  under  the 
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Maoodn       law;  and  as  he  has  failed  to  do  so,  that  the  plaintiff  must  be  maintained  in  the 
Dayis  kt  al.    light  acquired  by  his  attachment. 

It  is,  therefore,  decreed  that  the  judgment  heretofore  rendered  in  this  cause 
bj  the  former  Supreme  Court,  be  maintained. 


The  President,  Dibectors  and  Company  of  the  Northekn  Bank  of 
Kentucky  v.  George  W.  Squires. 

The  only  formality  required  by  law  to  make  absent  creditors  parties  in  cases  of  rolnntaiy  tiineDdcr 
under  the  Acts  of  1817,  is  the  appointment  of  Counsel  to  represent  the  absent  creditors. 

The  order  of  a  Court  of  this  State,  made  under  the  authority  of  a  law  of  this  State,  accepting  a  mr- 
render  of  an  insolrent's  property,  and  staying  all  proceedings  against  him,  precludes  any  creditor 
firom  instituting  a  suit  in  a  Court  of  this  State-nmless  the  law  itself  is  a  nullity. 

The  State,  in  its  sorerelgn  capacity,  can  exercise  thefhllest  authority  over  its  own  tribunals,  and  pn>> 
hibit  citisens  of  other  States  fh)m  suing  in  them  on  contracts  made  either  in  or  out  of  the  State, 
unless  there  is  some  superior  power  by  which  her  authority  in  this  respect  Is  circumscribed.  • 

The  insolvent  laws  of  this  State  expressly  extend  their  operation  to  all  persons,  whether  citliens  of 
other  States,  or  foreigners,  and  all  contracts  are  declared  to  be  aiEected  by  them,  whether  made  in, 
or  out  of  the  State,  or  to  be  performed  in,  or  out  of  the  State. 

It  is  settled  by  Judicial  authority : 
Ist.    That  the  insolvent,  or  bankrupt  laws  of  a  State,  if  not  suspended  by  the  enactment  of  an 
uniform  bankrupt  law  by  Congress,  are  constitutional  and  valid  as  to  all  posterior  contnusts  entered 
into  between  citlaens  of  the  State  where  such  laws  exist,  and  equally  so  whether  they  affect  the 
obligations,  or  the  remedy. 

Sd.  That  a  discharge,  under  such  laws,  as  between  citisens  of  the  State  where  the  discharge  is 
granted,  and  as  to  contracts  made  and  to  be  executed  there,  is  valid  and  binding  everywhere. 
8d.  That  it  is  only  In  regard  to  contracts  made  between  citisens  of  diflterent  States,  and  not  stipu- 
lated to  be  performed  in  the  State  where  the  discharge  is  granted,  that  the  validity  of  such  dia- 
charge  can  be  questioned,  if  at  all,  In  the  Courts  of  the  State  where  it  was  granted ;  although  in 
the  Courts  of  the  United  States,  according  to  their  existing  Jurisprudence,  a  discharge,  under  these 
circumstances,  would  not  be  held  good  as  a  plea  in  bar. 

A  bill  of  exchange  drawn  by  a  citlsen  of  Louisiana,  upon  and  accepted  by  citisens  of  Louisiana,  and 
payable  to  the  order  of  a  citlsen  of  Loulsisna,  will  be  understood  as  intended  to  be  made  payaUe 
in  Louisiana,  if  no  stipulation  to  the  contrary  appear. 

It  Is  well  settled  that  State  insolvent  laws  discharging  the  obligation  of  fhture  contracts,  are  consti- 
tutional. (SUDXLL,  C.  J.) 

"Where  a  bill  of  exchange  is  accepted  by  a  merchant  living  and  transacting  his  business  in  T<fwiisiana, 
the  reasonable  expectation  of  all  parties  must  be  that  it  is  to  be  paid  in  Louisiana.  (Sudill,  C.  J.) 

I  cannot  understand  by  what  right  the  transferee  of  a  Louisiana  creditor  can  ask  a  Court  of  Looisl- 
ana  to  disregard  its  own  insolvent  laws  and  violate  a  oeuio  bonorum^  and  a  stay  oi  proceedings, 
regularly  adjudged  in  a  Court  of  Louisiana.  Such  a  doctrine,  it  seems  to  me,  would  involve  prin- 
ciples subversive  of  Stote  sovereignty,  and  for  which  I  can  find  no  sufficient  warrant  in  the  consti- 
tution of  the  United  Stotes,  (Sudbix,  C.  J.) 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.     Bon- 
ford  &  Finney,  for  plaintiff  and  appellant    Sidney  L,  Johnmm^  for 
defendants. 

The  following  printed  arguments  were  filed : 

Bonford  A  Finney,  for  plaintiff: 

The  defendant,  in  his  written  argument,  has  labored  to  show  that  the  insol- 
vent act,  so  far  as  he  claims  the  benefit  of  it,  is  a  mere  modificatioQ  of  the 
remedy,  and  does  not  affect  the  obligation  of  the  contract 

Our  Supreme  Court,  however,  has  decided  the  same  point  against  him,  in  the 
case  of  Fisher,  Burgees  et  al,  v.  Wheeler  <t  EUis,  6  Ann.  Rep.  271. 
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.     In  the  case  of  Boyle  v.  Zaeharie^  B  Pet  635,  Zacharis  had  obtained  a  judg-  NoRrmniv  Bahk 
ment  agamst  BayU  in  the  State  of  Maryland,  after  Boyle  had  taken  the  benefit    ®'  KnmjcKT 
of  the  insolvent  act  of  that  State.     It  was  not  pretended  that  the  debt  was  dis-       Squiuis. 
charged.     Many  years  afterwards  Zacharie  caused  an  execution  to  be  levied  on 
a  ship  which  Boyle  had  acquired  after  his  surrender.     BoyU  enjoined  the  pro- 
ceedings, on  the  ground  that  the  insolvent  proceedings  exempted  such  property 
as  he  might  thereafter  acquire,  from  seizure  for  debts  contracted  before  his 
surrender. 

The  Supreme  Court  of  the  United  States  held,  that  so  far  as  the  Maryland 
Act,  and  proceedings  under  it,  operated  to  protect  the  property  of  Boyle  from 
Zachari^t  execution,  they  were  invalid  and  in  contravention  of  the  constitution 
of  the  United  States. 

Our  State  law  not  only  exempts  all  the  future  acquisitions  of  the  insolvent 
from  execution ;  but  perpetually  enjoins  all  actions  at  law,  except  the  futile  one 
of  forcing  a  new  cession.  Moreover,  so  much  of  the  subsequent  acquisitions  of 
the  insolvent  as  may  be  necessary  for  his  support  and  the  maintenance  of  his 
fiimily,  is  exempt  from  all  liability  whatever  for  debts  contracted  before  the 
cession.     This  provision  covers  a  handsome  fortune. 

Such  a  law  appears  to  us  to  destroy  the  vital  pnnciple  of  the  obligation,  de- 
prive it  of  all  value,  paralize  its  legal  effect,  and  leave  but  an  abstract  right, 
without  any  legal  sanction.  There  can  be  no  right  without  a  remedy.  To 
destroy  the  remedy,  or  so  impair  its  exercise  as  to  make  it  ineffectual,  destroys 
or  impairs  the  right  itself. 

1  How.  S.  C.  R.  311,  Bronwn  v.  Kinzie  et  al. 

8  Wheaton,  1,  Green  v,  Biddle, 

We  consider  ourselves  protected  from  the  insolvent  proceedings  pleaded 
against  us  in  this  case,  by  tiie  constitution  of  the  United  States,  and  the  foUow- 
iDg  decisions: 

12  Wheaton,  213,  Ogden  v.  Saunders, 

12  Wheaton,  369,  Shaw  v.  BobUne, 

8  Pick.  104,  Braymird  v.  Marshall 

6  Mass.  509,  Baker  v.  Wheaton, 

10  Mass.  337,  Watson  v.  Bourne. 

6  Pet.  635,  Boyle  v.  Zacharie. 

5  How.  S,  C.  R.  Qooh  v.  MoffatU 

This  case  cannot  be  distinguished  in  any  respect  from  the  case  of  Braynard 
T.  Marshall^  8  Pick.  And  the  doctrine  of  that  case  is  fully  supported  by  the 
opinions  delivered  in  the  cases  cited  from  5  Mass.  10  Mass. 

The  defendant's  counsel  has  endeavored  to  distinguish  this  case,  however, 
from  the  case  of  Ogden  «.  Saunders^  and  Shaw  v.  BohbinSy  in  this — ^that  in 
those  cases  the  bill  was  payable,  in  its  inception,  to  a  citizen  of  a  different  State 
from  that  in  which  it  was  made  and  the  insolvent  proceedings  were  had. 
Whereas,  the  counsel  insists  that  the  bill  in  this  case  was  payable  to  and  dis- 
counted by  a  citizen  of  the  State  in  which  it  was  made,  and  the  insolvent  pro- 
ceedings had. 

We  see  no  force  in  the  distinction.  But  we  will  first  state  the  facts  as  we 
understand  them.  The  bill  was  created,  just  as  the  plaintiff  purchased  it,  for 
the  purpose  of  being  sold  to  any  person  whatever,  without  reeard  to  his  citizen- 
ship or  domicQ.  The  plaintiff  traces  title  through  Mr.  Taylor^  the  last  endor- 
ser. The  drawing,  endorsing  and  accepting  the  note,  were  all  one  act,  by 
which  a  security  was  made  to  be  sold  in  the  market  for  the  benefit  of  the 
drawer.  Neither  the  drawer  or  endorser  ever  had  any  right  of  action  on  the 
bin — and,  as  among  the  original  parties,  it  represented  no  debt  whatever. 

There  is  no  force  then  in  the  argument  that  the  bill  is  subject  to  the  insolvent 
law^s  <^  this  State,  because  it  was  originally  payable  to  one  of  its  citizens.  For, 
as  between  that  pavee  and  the  other  parties,  there  never  was  any  debt  or  obli- 
gation to  be  affected  by  the  insolvent  laws  of  this  State.  But  it  is  said  the  bill 
WAS  once  hdd  by  Mr.  ffunton,  a  citizen  of  this  State.  We  are  not  informed 
who  first  discounted  it  It  may  have  been  first  discounted  by  a  citizen  of  some 
other  State.  Mr.  Hunton  is  no  party  to  the  bill,  and  we  derive  title,  not  from 
him,  but  fit>m  Mr.  Taylor.  Nor  does  it  appear  that  the  officers  of  the  bank, 
who  discounted  it,  knew  that  Mr.  Hunton  ever  had  been  its  owner.     It  was 
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NoRTHEBK  Ba«  offcrod  (oT  sale  by  Mr.  Trotter  through  a  friend.    The  officers  probably  never 
OF  khwtuck?    enquired  or  understood  to  whose  benefit  the  proceeds  were  to  go. 
Squibb.  See  Story  on  prom,  notes,  sect.  198. 

The  bill  in  its  concoction  was  endorsed  in  blank  by  Milei  Taylor,  and  thus  was 
made  payable  to  bearer.  In  this  condition  it  was  offered  for  sale ;  and  can  no  more 
be  said  to  have  been  payable  to  a  citizen  of  this  State  than  a  bank  note.  It 
was  contrived  in  that  form  for  the  express  purpose  of  being  conveniently  circa< 
lated,  and  to  represent  a  debt  due  to  any  holder. 

Suppose  the  bill  had  been  discounted  by  a  citizen  of  another  State,  (as  it 
may  have  been  for  aught  that  we  know,)  would  the  fact  that  Mr.  Hunton  had 
once  owned  it,  although  he  left  no  trace  of  his  ownership,  defeat  the  plaintiff*s 
action,  by  interposing  the  bar  of  the  insolvent  proceedings? 

But  conceding  the  fact  to  be  as  assumed  by  the  learned  counsel,  that  the  debt 
was  created  in  the  State  of  Louisiana,  and  between  citizens  of  this  State — we 
deny  the  conclusion,  viz :  that  we  hold  the  bill  subject  to  the  aame  conditions 
which  attended  it  in  the  hands  of  the  transferror. 

In  the  decisions  of  the  cases  of  SaundevB  v.  Ogden,  and  Shaw  v.  Rolibin^  no 
stress  was  laid  upon  the  fact  that  the  bills  were  originally  made  payable  to,  or 
given  to,  citizens  of  other  States  than  those  in  which  they  were  drawn.  The 
decisions  proceeded  upon  the  ground  that  the  insolvent  proceedings  had  no 
effect  beyond  the  limits  of  the  State  in  which  they  were  had,  and  could  not 
affect  the  rights  of  citizens  of  other  States.  This  principle  covers  the  present 
case. 

The  fact  that  the  bill  was  made  payable  to  a  citizen  of  this  State,  or  original- 
ly discounted  by  a  citizen  of  this  State^  might  be  supposed  to  subject  it,  in  its 
effect  and  construction,  to  the  laws  of  this  State.  But  this  would  be  equally 
true  of  a  bill  made  in  this  State,  though  payable  to  a  citizen  of  another  State. 
The  bill  sued  upon  in  Saunders  v.  Ogatn  was  as  much  subject  in  its  effect  to 
the  laws  of  New  York,  as  though  it  had  been  made  payable  to  a  citizen  of  that 
State.  It  is  not  the  person  to  whom  a  note  or  bill  is  made  payable  that  deter- 
mines what  law  shall  determine  its  effect  and  construction.  It  is  the  place 
where  it  is  made.  But  the  constitution  of  the  United  States  is  the  paramount 
law  of  all  the  States.  And  according  to  that  instrument,  as  expounded  in 
Saunderi  v.  Ogden,  and  other  cases  cited,  a  bill  or  note  created  in  any  one 
State,  cannot  be  extinguished  or  impaired  by  any  insolvent  proceedings  in  that 
^State,  when,  at  the  time  of  the  insolvent  proceedings,  the  paper  should  happen 
to  belong  to  a  citizen  of  another  State.  This  is  the  lex  loci  contractus,  or  at 
least,  a  part  of  that  law.  It  is  as  much  a  part  of  the  law  of  Louisiana  as  any 
law  on  her  statute  book. 

When  the  (question  is  whether  a  bill  or  note  is  dischai^^ed  or  affected  by  ju- 
dicial proceedmgs,  it  is  not  considered  important  to  enquire  who  was  the  payee, 
and  whether  he  was  a  party  to  those  proceedings.  But  the  pi-oper  enquiry  is, 
who  was  the  holder  at  the  time  of  those  proceedings,  and  was  he  a  party  to 
them  ?  Was  he  amenable  to  the  jurisdiction  of  the  Court?  Is  he  bound  by- 
its  judgment? 

It  is  insisted  that  we  only  acquired  the  right  of  the  person  from  whom  we 
bought  the  bill.  It  is  enough  for  us  that  we  did  acquire  his  right  We  pnr- 
chased  the  bill  for  valuable  consideration  before  its  maturity,  without  notice  of 
any  defence,  and  might  perhaps  have  purchased  more  than  the  rights  of  the 
person  who  sold  to  us.  But  it  is  enough  that  we  acquired  from  him  a  right  to 
demand  and  receive  the  amount  of  the  Bill  from  any  prior  party.  This  is  pre- 
cisely what  the  seller  transferred  to  us.  The  defendant's  counsel  insists,  how- 
ever, that  he  transferred  more  or  less  than  this,  viz :  his  own  liability  to  be 
made  a  party  to  and  affected  by  certain  judicial  proceedings  in  this  State.  We 
do  not  admit  that  there  was  any  such  condition  to  the  transfer.  It  was  not  ex- 
press, nor  does  it  result  from  legal  implication.  The  position  of  the  defendant 
is :  that  because  Mr.  Hunton,  from  whom  we  bought  this  bill,  was  liable  by  his 
domicil  to  be  made  a  party  to  the  cession  and  to  be  bound  thereby,  we,  by 
buying  the  bill  from  him,  are  to  be  deemed  parties  to  the  cession  to  which  he 
might  have  been  made  a  party,  and  to  be  bound  by  those  proceedings  without 
being  parties.  The  insolvent  proceedings  are  a  species  of  remedy  to  which  Mr. 
Hunton  might  have  been  subjected  in  favor  of  his  debtor,  had  he  continued  to 
be  the  holder  of  the  debt.  He  would  have  been  subjected  by  reason  of  his 
domidL    But  this  was  a  mere  personal  inconvenience  on  his  part — a  m^re  snb- 
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jection  to  the  Courts  of  his  domicil  which  did  not  attach  to  the  paper  trans-  Nortbbiui  Bahk 
ferred.  of  Kiktuckt 

There  is  no  inherent  liability  in  the  paper  to  be  discharged  by  the  insolvent  Squibu. 
kw6  of  this  State.  Its  liability  to  be  so  discharged  when  it  exists  at  all,  is  not 
in  the  paper,  but  in  the  subjection  of  the  holder  by  reason  of  his  domicil  and 
other  circumstances,  to  the  jurisdiction  of  the  Courts  of  the  country  where  the 
paper  was  created.  And  the  fact  that  there  is  no  such  inherent  quality  of  the 
paper  is  apparent  from  the  admitted  principle  of  international  law,  that  no 
foreign  country  is  bound  to  give  eifect  to  the  insolvent  laws  of  the  place  of  the 
coQtract,  or  any  proceedings  under  it  And  if  the  insolvent  law  entered  into 
the  contract  and  formed  a  part  of  it,  every  Court  of  every  country  would  be 
bound  so  to  interpret  it  See  opinions  of  Judge*  Taney  and  Grier^  in  Gooh  v. 
Mqffatt ;  the  opinion  of  Ghit^  Justice  Marshall  in  Saunders  v.  Ogden^  and  the 
argument  of  Mr.  Webster  in  the  same  cause.  Indeed,  in  this  latter  case,  the 
idea  that  the  insolvent  law  of  the  place  of  the  contract  entered  into  and  formed 
part  of  the  contract,  was  carefully  examined  and  completely  refuted.  We  un- 
derstand that  case  to  have  decided  that  the  insolvent  laws  of  the  place  of  the 
contract  did  not  enter  into  the  contract ;  that  there  was  no  inherent  quality  in 
the  debt  which  subjected  it  to  the  operation  of  those  insolvent  laws,  or  the 
proceedings  of  the  Courts  of  the  place  of  contract  under  those  laws ;  and  that 
the  liability  of  the  debt  to  be  afiected  by  those  laws  and  those  proceedings  was 
not  an  inherent  quality  of  the  debt  itself,  but  depended  on  the  domicil  and  sub- 
jection to  jurisdiction  of  the  owner  of  the  debt  Indeed,  in  the  case  of  Ogden 
T.  Saunders^  the  alignment  for  the  defendant  Ogden  was,  that  the  contract  was 
madtt  in  the  State  of  New  York,  as  it  undoubtedly  was  in  point  of  fact,  and 
that  the  insolvent  laws  of  that  State  entered  into  and  formed  part  of  it  And 
this  doctrinQ  was  refuted  in  the  decision  of  the  Supreme  Court 

We  beg  pardon  for  so  much  argument,  or,  at  least,  discussion,  on  a  matter 
which  has  been  already  so  much  discussed  by  such  able  persons. 

The  very  question  here  presented  was  decided  in  our  favor  in  8  Pick.  194. 
The  cases  of  Watson  v.  Bourne^  and  Baker  v.  Wheaton^  afiBrm  the  same  doc- 
trine ;  and  the  reasoning  of  the  Court  and  the  principle  of  the  decision  in 
Saunders  v.  Ogden^  in  our  judgment,  entirely  support  us. 

Johngon^  for  defendant 

The  first  question  to  be  considered  is.  What  is  the  law  applicable  to  the  con- 
tract sued  on  ?  Is  it  a  Louisiana  contract?  Of  this  there  can  hardly  be  a 
question.  It  would  be  difficult  to  say  under  what  law  it  was  created,  if  not 
under  that  of  Louisiana.  We  do  not  understand  the  plaintiffs  to  contend  that, 
because  the  present  holders  are  domiciled  in  Kentucky,  the  contract  is  a  Ken- 
tacky  contract  They  have  not  asked  the  acceptors  to  pay  them  six  per  cent 
intenst,  according  to  the  laws  of  Kentucky.  They  have  asked  for  five  per  cent 
according  to  the  law  of  Louisiana.  The  plaintiffs  seek  to  ignore  the  real  facts 
of  the  case,  and,  looking  at  the  names  on  the  bill,  say  that  they  have  title  through 
Mr.  Taylor^  the  last  endorser,  and  have  no  knowledge  of  Mr.  Hunton  as  a  party 
to  iL  Be  it  so.  Then,  on  the  face  of  the  bill  our  contract  was  with  the  drawer 
and  payee,  citizens  of  Louisiana,  tho  State  in  which  the  bill  was  dated,  accepted 
and  endorsed.  Laforest  A  Squires^  a  mercantile  firm  doing  business  in  New 
Orleans,  having  a  mercantile  domicil  there,  and  no  where  else,  were  drawn  upon 
there,  by  a  citizen  of  Louisiana,  accepted  there,  payable  to  a  citizen,  and  by 
intendment  of  law,  were  to  pay  there  on  presentment  of  the  bill  there  at  matu- 
rity. The  plaintiffs  caused  the  bill  to  be  presented  to  them  there  for  payment, 
and  protested  for  non-payment,  and  the  drawer  and  endorsers  on  the  bill  were 
notified  of  protest  at  theu*  domicils  in  Louisiana. 

Any  other  presentment  would  have  been  bad,  and  would  have  discharged  the 
drasrer  and  endorser.  So,  also,  any  other  notice  of  protest  than  one  made  to 
the  drawer  and  endorsers  at  their  domicils  in  Louisiana.  If  the  plaintiffs,  dis- 
satisfied with  the  conclusions  which  result  inevitably  from  looking  at  the  bill 
alone  as  ordinary  commercial  paper,  begin  to  inquire  for  other  facts  to  modify 
these  conclusions,  they  cannot  select  part  of  these  facts  for  their  use,  and  reject 
others  which  are  inconvenient  They  cannot  discover  that  Taylor  and  Win- 
chester were  accommodation  endorsers,  who,  beyond  putting  their  names  to  the 
paper,  had  nothing  to  do  with  putting  it  in  circulation,  and  still  continue  to  sup- 
I  Mr.  Hunton.,  with  whom  alone,  through  their  agent,  they  contracted  for 
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tBiKt  the  purchase  of  the  bfll.    The  knowledge  of  their  agent,  Mr,  Trotter,  was  their 
ofK»TucET    knowledge. 

It  is  i<Ue  to  suppose  that  the  bill  may  have  been  discounted  by  somebody  else 
before  Mr.  ffunton.  If  such  had  been  the  case,  and  plaintiff  had  any  interest 
in  lowing  it,  he  would  have  done  so.  The  defendant  did  not  endeayor  to  shel- 
ter himself  under  the  fayorable  inferences  which  might  be  drawn  from  the  form 
of  the  bill,  but  himself  alleeed  and  proved  the  real  &ct6  of  the  case.  It  is 
assumed  to  be  fully  proved  mat  the  defendant  and  other  parties  to  the  bill  con- 
tracted directly  with  Mr.  Eunton,  the  first  purchaser  of  the  bill,  and  that  this 
contract  was  a  Louisiana  contract,  made  between  the  citizens  of  Louisiana,  and 
subject,  in  all  respects,  to  Louisiana  law. 

Such  being  the  facts,  we  make  the  following  points : 

I.  Even  if  the  contract  had  been  discharged  under  our  insolvent  laws,  it  would 
be  no  violation  of  the  Constitution  of  the  United  States,  inasmuch  as  the  con- 
tract was  made  in  the  State  of  Louisiana,  between  citizens  of  that  State,  and 
was  to  be  performed  therein,  and  is  to  be  governed  by  the  laws  of  that  State  in 
existence  at  the  time  the  contract  was  made,  among  which  was  the  insolvent 
law  in  question.  The  sale  of  the  bill  by  Mr.  Hunton  to  the  plaintiiTs  was  ano- 
ther contract,  which  could  not  change  the  nature  of  the  obligation  of  defendant 
By  it  the  plaintiffs  acquired  the  right  of  the  assignee  against  the  defendant,  and 
nothing  more. 

It  would  be  presumptuous  to  attempt  to  offer  an  argument  in  support  of  these 
propositions,  when  we  have  that  of  Story  in  sections  166,  167,  168, 169,  170, 
also  section  158,  in  his  work  on  Bills.  He  there  comments  on  ths  case  of  Bray- 
nard  v.  Marshall,  in  8th  Pickering,  p.  194,  and  compares  it  with  a  preiriooB 
decision  of  the  same  Court  in  Blanekard  v.  RuMell,  18  Mass.,  1.  In  reading 
these  remarks  of  Story,  it  should  be  recollected  that  he  was  one  of  the  Judges 
who,  in  the  case  of  Ogden  v.  Saunders^  took  the  highest  ground  a^nst  State 
insolvent  laws,  and  that  he  delivered  the  opinion  in  &yU  v.  Zaeharte,  in  which 
the  Court  took  occasion  to  affirm  the  decision  in  Ogden  v.  Saunders. 

In  1st  Kent,  p.  465,  ed.  1851,  [*422,  former  editions,]  the  result  of  the  deci- 
sions of  the  Supreme  Court  is  well  and  accurately  summed  up  in  these  words : 

"  It  remains  yet  to  be  settled  whether  it  be  lawful  for  a  State  to  pass  an  insol- 
vent Law  which  shall  be  effectual  to  discharge  the  debtor  from  a  debt  contracted 
after  the  passing  of  the  act,  and  within  the  State  making  the  law.  The  general 
language  of  the  Court  would  seem  to  reach  even  this  case ;  but  the  facts  in 
those  cases  decided  do  not  cover  the  ground,  and  the  cases  decided  are  not  au- 
thority to  that  extent  [6th  note.]  It  will  be  perceived  that  the  power  of  1ii« 
State  is  exceedingly  narrowed  and  cut  down ;  and,  as  the  decisions  now  stand, 
the  debt  must  have  been  contracted  after  the  passing  the  act,  and  the  debt  must 
have  been  contracted  within  the  State  and  between  citizens  of  the  State,  or  else 
a  discharge  will  not  extinguish  the  remedy  against  the  future  property  of  the 
debtor." 

In  note  6  to  the  above  passage  it  is  said  that,  in  Branson  v.  JE[imiey  1  How. 
811,  it  was  conceded  that  contracts  made  subsequent  to  the  stay  laws  in  Illinois 
were  to  be  governed  by  them,  if  made  to  be  executed  in  the  State. 

The  case  of  Ogden  v.  Saunders  is  not  inconsistent  with  the  doctrines  of  Kent 
and  Story,  and  is  not  like  that  before  the  Court  The  bill  sued  on  was  drawn 
by  Jordan,  of  Kentucky,  in  favor  of  Saunders,  of  Kentucky,  on  Ogden,  of  New 
York.  (Compare  the  first  and  fourth  findings  of  the  special  verdict  at  the  be- 
ginning of  Judge  Johnson^s  opinion,  12  Wheat  271.)  Although  the  acceptance 
was  made  in  New  York  by  one  residing  there,  on  whom  the  bm  was  drawn,  the 
other  contracting  parties  were  not  citizens  of  that  State,  and,  except  by  drawing 
and  taking  a  bill  on  a  citizen  of  New  Yoric,  had  not  in  any  way  subjected  them- 
selves to  me  operation  of  the  New  York  laws. 

Still,  in  a  scientific  and  philosophical  point  of  view,  it  was  a  New  York  con- 
tract, so  far  as  Ogden  was  conceped,  and  the  decision  was  in  derogation  of  the 
general  principle  that  the  lex  loci  contractus  is  to  govern,  unless  when  a  place  of 
performance  different  from  that  of  contract  is  contemplated.  It  is  from  this 
abandonment  of  a  ^neral  principle,  which  alone  furnished  a  safe  guide,  that  so 
much  doubt  and  difficulty  have  been  found  in  the  application  of  the  case  of 
Ogden  and  Saunders. 

It  has  been  considered  a  rule  for  the  particular  forum,  the  Federal  Court — or 
the  Courts  of  States,  other  than  that  which  granted  the  discharge — rather  than 
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a  principle  of  lair,  to  be  followed  by  all  Courts  alike.    In  this  connection,  a  NonrnsBiiiK 
remark  of  great  significance,  respecting  the  array  of  authorities  on  which  the    ®'  kwtookt 
counsel  for  plaintiffs  stakes  his  case,  will  be  found  applicable  to  them  all.    In        gqunn. 
none  of  them  were  State  Courts  called  upon  to  nullify  their  own  insolvent  laws. 
In  most  of  them  it  was  more  or  less  explicitly  assumed  that  the  State  Courts 
were  bound  to  give  effect  to  their  own  insoWent  laws,  as  the  extent  and  nature 
of  the  remedy  to  be  afforded  were  goyerned  by  the  laws  of  the  forum  in  which 
the  remedy  was  sought     On  this  point,  and  many  others,  no  more  instructive 
case  can  be  referred  to,  than  that  of  Town  v.  Smith,   1  Woodbury  &,  Minot*a 
Rep.,  pp.  118,  187,  decided  by  Judge  Woodbury,  as  Judge  of  the  United  States 
Circuit  Court  of  Massachusetts,  in  which  he  revie^i-s  rather  briefly  and  ab- 
strusely, but  ably,  the  decisions  and  principles  applicable  to  dischaiq^  under 
Slate  insolvent  laws. 

The  decision  in  Cooh^.  Mcffat,  6  How.,  307,  which,  says  Judge  Orier,  is  ruled 
by  McMillan  y.  McNeil,  4  Wheaton,  209,  is  not  at  variance  with  anyprinciple 
we  contend  for,  and  the  opinion  oiJudget  Grier,  Taney,  Daniels  and  Woodbury, 
certainly  do  not  indicate  any  disposition  to  go  beyond  the  case  of  Ogden  v. 
Saunders,  It  is  well  to  observe  that  both  the  facts  and  the  points  of  Ogden  v. 
Saunders,  are  inaccurately  stated  by  Judge  Grief,  in  the  case  of  Cook  v.  Moffat. 
On  principle  and  authority  it  is  believed  that  the  point  we  commenced  with, 
must  be  conceded. 

IL  The  State  law,  so  far  as  it  applies  to  defendant,  and  is  set  up  by  him  in 
defence  to  this  action,  is  a  simple  modification  of  the  remedy,  in  no  manner 
affecting  the  obligation  of  the  contract,  which  it  leaves  in  full  force.  It  does 
not  fall  under  any  restriction  contained  in  the  Constitution  of  the  United  States. 
Even  this  modification  of  the  remedy  is  not  by  a  law  posterior  to  a  contract,  but 
by  one  long  prior  to  it,  analogous  to  appraisement  laws,  to  laws  exempting  tools 
and  other  property  from  seizure,  which  have  never  been  deemed  repugnant  to 
the  Constitution  of  the  Uuited  States  in  their  effects  on  debts  contracted  after 
their  existence. 

Since  imprisonment  for  debt  was  abolished  by  the  act  of  1840,  a  surrender,  or 
csasio  honorum,  such  as  that  set  up  in  defence  m  this  case,  has  no  other  effect  in 
fitvor  of  the  debtor  who  makes  the  surrender,  than  the  modification  of  the  remedy 
against  his  future  property,  provided  for  in  the  latter  part  of  Art  2178,  and  in  the 
28th  Sec  of  the  Act  of  1817.  This  modification  was  nothing  more  than  a  de- 
claration of  the  existing  law,  the  Spanish  law,  which  had  prevailed  in  Louisiana 
since  1769.  It  had  its  origin  in  the  Roman  law,  Makeldev,  liv.  6 ;  it  was  rc-en- 
acted  in  Spain  in  law  8,  tit.  15  of  the  5th  Partida,  and  is  stated  in  Tapia  Fe- 
brero  in  few  words  to  the  same  extent  and  effect  as  under  our  Code.  Tapia  Fe- 
brero  Lib.  Ill,  Tit  IV,  Cap.  1  §18.  Carried  to  the  extent  which  we  claim  for  it 
in  this  case,  it  has  never  been  held  repugnant  to  the  Constitution  of  the  United 
States.    See  the  reasoning  of  Judge  Matthews,  in  Ray  v.  Cannon,  2  N.  S.  30. 

In  Sturgess  v.  Crowningshield,  4  Wheaton,  419,  Chief  Justice  Marshall  held 
that  an  insolvent  law  which  discharged  only  the  person  of  the  debtor,  leaving 
bis  obligation  in  fuU  force,  was  not  repugnant  to  the  Constitution.  In  another 
passage,  he  said :  "  Without  impairing  the  obligation  of  the  contract,  the  rem- 
edy may  certainly  be  modified  as  the  wisdom  of  the  nation  may  direct'* 

But,  in  our  case,  no  remedy  has  been  changed  since  the  contract  was  made. 
By  the  surrender  of  the  property  of  the  defendant  we  have  arrived  at  a  grada- 
tion in  the  remedy  which  was  provided  for  by  the  Code  of  1825,  and  the  Act 
of  1817,  long  before  the  contract  was  made.  As,  before  the  surrender,  certain 
things  were  exempted  from  seizure,  so  now,  since  the  surrender,  a  larger  portion 
of  the  new  acquisitions  is  exempted  therefrom,  and  the  creditor  is  obliged  to  allege 
and  prove  the  facts  which  authorize  the  action  for  a  new  surrender.  VauqueUn 
T-  FlaUt^  12  R.  382.  Plympton  v.  Preston,  4  An.  356.  Priority  is,  moreover, 
most  equitably  given  to  new  creditors.     C.  C.  2178,  Sec.  28,  Act  1817. 

The  present  suit  is  an  endeavor  to  induce  our  own  Courts  to  defeat  the  policy 
of  a  law  of  the  State  which  "  was  certainly  conceived,*'  to  use  the  language  of 
the  Court  in  Flympton  v.  Preston,  4  A.  359,  "  as  much  in  a  spirit  of  mercy  to 
the  debtor,  as  of  justice  towards  his  creditors." 

Our  own  Courts  are  called  upon  to  declare  this  modification  of  the  remedy  a 
Tiolation  of  the  Constitution  of  the  United  States,  although  like  the  appraise- 
nient  law  and  the  law  exempting  certain  articles  from  seizure  from  debt,  it  ex- 
isted long  before  the  contract  was  made,  the  obligation  of  which  it  is  said  to 
have  impaired.    Not  one  of  the  cases  quoted  by  the  counsel  for  the  plaintiffs 
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NoRTHEBN  Bank  affords  a  precedent  for  the  decision  which  he  now  asks  of  the  Court  In  the 
or  Kkstdckt  (jj^gg  q(  Fisher  v.  Wheeler,  5  A.  271,  which  is  confidently  quoted  as  settling  this 
SQuiitu.  point  against  us,  our  Supreme  Court  says  :  **  The  question  on  which  this  case 
has  been  presented  in  the  argument  of  counsel,  is' whether  A1i7j^and  Fisher  are 
bound  by  the  insolvent  proceedings,  had  in  New  Orleans — ^they,  as  well  as  the 
defendants,  having  been  citizens  of  the  State  of  Missouri  at  the  time  of  the 
making  of  the  note,  and  the  note  having  been  executed  and  made  payable  in 
the  said  State.  The  case  has  been  argued  by  the  counsel  on  both  sides  as  rest- 
ing on  authority,  and  the  argument  has  been  eonfined  to  the  authorities  cited. 

'*  We  think  the  rule  to  be  settled  that  the  State  insolvent  laws  do  not  extend 
to  a  contract  made  in  another  State,  and  to  be  there  executed  between  citizens 
of  other  States ;  and  that  a  discharge  under  these  laws  does  not  extinguish  the 
remedy  against  the  future  property  of  the  debtor  who  has  taken  the  benefit  of 
them.  The  point  has  been  repeatedly  decided  in  express  terms.  Witt  v.  Fol- 
letty  4  Wendell,  458,  and  cases  cited  by  counsel.     2  Wendell,  458,  same  case. 

"  The  defendants  obtained  no  discharge  from  their  creditors,  but  have  pleaded 
their  application  for  the  benefit  of  the  insolvent  law,  the  acceptance  of  the  ces- 
sion of  property,  and  the  stay  of  proceedings  ordered  by  the  District  Judge  on 
accepting  the  cession,  which  raises  the  question  before  stated,  whether  the  plain- 
tiffs are  bouud  by  the  insolvent  proceec&ngs  of  the  defendants. 

**  It  seems  to  follow  necessarily  from  the  rule  above  stated,  as  the  plaintiffs 
did  not  attempt  to  reach  the  property  vested  in  the  creditors  by  the  cession 
made  by  the  insolvents,  but  merely  asked  for  judgment  on  their  debt,  the  pro- 
ceedings in  insolvency  are  no  legal  impediment  to  their  action." 

It  is  evident  that  the  only  point  ruled  by  the  Court  is  one  we  all  admit,  that 
contracts  made  and  to  be  executed  in  one  State,  between  its  citizens,  cannot  be 
discharged  by  the  insolvent  laws  of  another  State.  The  distinction  between  a 
law  discharging  a  contract,  and  one  affbcting  the  remedy,  was  not  clearly  pre- 
sented in  argument,  and  was  in  no  manner  considered  or  decided  upon  by  the 
Court 

The  counsel  for  plaintiff  then  cites  Boyle  v.  ZaehaHe,  6  Peters,  635,  and  asserts, 
very  inaccurately,  if  we  may  attach  faith  to  the  argument  of  ifr.  Wirt,  for  the 
appellant,  (p.  638,  §2,)  that  it  was  not  pretended  that  the  debt  was  discharged. 
It  was  most  seriously  contended  that  the  debt  was  discharged  by  Maryland  in- 
solvent laws,  as  being  a  Maryland  contract  It  was  decided  (  Judge  Story  giving* 
the  opinion  of  the  Court,  and  no  one  dissenting,)  that  it  was  a  Louisiana,  and 
not  a  Maryland  contract,  and  therefore  unaffected  by  the  insolvent  act  of  the 
latter  State. 

The  counsel  for  plaintiffs  say  that  "  to  destroy  the  remedy^  or  so  to  impair 
its  exercise,  as  to  make  it  ineffectual,  destroys  or  impairs  the  right  itself."  In 
support  of  this  doctrine,  which  we  have  no  concern  with,  he  quotes  Broneon  v. 
Kimie,  1  Howard,  S.  C.  R.,  311,  and  8  Wheaton,  1,  Green  v.  Biddle. 

In  both  these  cases  the  Legislature  had  passed  acts  subsequent  to  the  con- 
tracts, which  destroyed  or  impaired  the  remedies  existing  at  the  time  the  con- 
tracts were  made.  It  is  difficult  to  see  their  application  to  the  present  case,  in 
which  the  defendant  invokes  the  aid  of  no  law  subsequent  to  his  contract  It 
may  be  well,  however,  to  quote  here  what  Chief  Justice  Taney,  in  Bronson  v. 
Kimie,  says  of  the  effect  of  the  stay  laws  of  Illinois,  on  posterior  contracts  : 

"  Mortgages  made  since  the  passage  of  these  laws  must  undoubtedly  be  gov- 
erned by  them ;  for  every  State  has  the  power  to  prescribe  the  legal  and  equita- 
ble obligations  of  a  contract  to  be  made  and  executed  within  its  jurisdiction. 
It  may  exempt  any  property  it  thinks  proper  from  sale  for  the  paynient  of  a 
debt ;  and  may  impose  such  conditions  and  restrictions  upon  the  creditor  as  its 
judgment  and  policy  may  dictate.  And  all  future  contracts  would  be  subject  to 
such  provisions ;  and  they  would  be  obligatory  upon  the  parties  in  the  Gottrts 
of  the  United  States,  as  well  as  those  of  the  State.  We  speak,  of  course,  of 
contracts  made  and  to  be  executed  in  the  State.  It  is  a  case  of  that  description 
that  is  now  before  us,  and  we  do  not  think  it  proper  to  go  beyond  it" 

If  the  defendant  in  this  case  had  been  sued  in  Kentucky,  it  is  not  pretended 
that  his  cession  in  Louisiana  would  avail  him  there,  nor  in  any  other  State  of 
the  Union,  in  which  he  or  his  property  might  be  found,  for  the  simple  reason 
the  cession  has  not  operated  a  discharge  of  the  debt,  but  merely  a  modification 
of  the  remedy.    The  Courts  of  Louisiana  alone  are  bound  to  give  it  effect 
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Not  a  single  case  has  been  cited  in  which  a  State  Court  has  refused  to  be  gov- 
erned by  its  own  insolvent  laws  when  applied  to  contracts  made  under  them  ; 
not  one  in  which  it  has  been  held  that  such  laws  should  not  be  applied  in  the 
Courts  of  the  State.  All  of  the  cases  relied  upon  by  the  plaintiffs  were  either 
in  Courts  of  the  United  States,  or  in  Courts  of  States  other  than  those  in  which 
the  insolvent  proceedings,  set  up  in  defence,  had  taken  place.  Nearly  all  of 
them  assume  that  the  Courts  of  the  State  in  which  the  insolvencies  occurred 
would  be  bound  to  give  them  effect  It  is  admitted  that  if  Mr.  Hunton  had 
continued  to  hold  the  bill  sued  on,  he  would  be  bound  by  the  cession.  By  his 
having  passed  it  to  a  foreign  holder  it  is  contended  that  the  law  of  this  case  is 
changed. 

When  it  becomes  known  that  by  assigning  a  Louisiana  contract  to  a  foreigner 
or  a  citizen  of  another  State,  he  is  enabled  to  defeat  in  our  own  Courts  the  ben- 
e6cial  intention  of  the  State  insolvent  law,  bills  and  notes,  as  well  as  cotton  and 
sugar,  will  become  regular  articles  of  Louisiana  export 

The  importance  of  this  suit  to  the  defendant  is  far  beyond  the  amount  in- 
volved. If  this  suit  is  successful,  he  knows  not  how  many  others  will  follow  it ; 
enough,  at  any  rate,  to  darken  his  prospects,  to  paralyse  his  industry,  to  destroy 
all  hopes  of  a  provision  for  the  education  and  support  of  his  family.  This  will 
all  take  place  without  any  advantage  to  the  creditor. 

The  Constitution  of  the  United  States  is  invoked  to  produce  this  result.  We 
think  we  have  shown  that  this  is  not  a  dignvs  vindice  nodus,  that  there  is  no 
call  for  the  interposition  of  any  constitutional  prohibition,  and  that  this  is  a  case 
where,  if  ever,  the  humane  policy  of  the  State  should  be  carried  into  effect  by 
its  Courts. 

Li  conclusion,  we  call  the  attention  of  this  Court  to  the  able  opinion  in  our 
&?or  of  the  District  Judge. 

Bonford  d  Finney,  for  plaintiffs. 

The  brief  already  filed  by  us  in  this  case  was  prepared  for  the  inferior  Court, 
in  answer  to  a  short  manuscript  argument  handed  the  Judge  by  the  counsel  for 
the  defendant  The  brief  filed  in  this  Court,  in  behalf  of  the  defendant,  is  his 
coansers  reply  to  our  answer  to  that  first  manuscript  argument.  This  explana- 
tion is  necessary  to  understand  the  allusions  of  counsel  to  each  other's  brie&. 

The  defendant,  in  the  l(»wer  Court,  had  argued  that  the  insolvent  acts,  so  far 
as  he  claims  their  benefit,  were  an  admissible  modification  of  the  remedy,  and 
not  a  law  impairing  the  obligation  of  the  contract,  within  the  meaning  of  the 
tenth  section  of  the  first  article  of  the  Constitution  of  the  United  States.  In 
our  brief  we  referred  to  your  honors'  decision  in  the  case  of  Fisher,  Burgess  & 
Co.  V.  Wheeler  &  Ellis,  5  Ann.  271,  as  deciding  this  point  adversely  to  the 
defendant  The  counsel  for  the  defendant  denies  that  any  such  decision  was 
made  in  that  case,  and  in  order  to  prove  it,  has  quoted  in  his  brief  a  part  of  that 
opinion.  But  in  his  quotation  there  is  an  hiatus,  indicated  by  stars,  indicating 
that  a  paragraph  has  been  omitted.  That  omitted  paragraph  shows  at  once 
that  your  decision  did  turn  upon  the  conflict  of  the  insolvent  laws,  in  respect  of 
thdr  effect  in  perpetually  enjoining  the  action  of  the  creditors,  with  the  Consti- 
tation  of  the  United  States.  The  defendants  in  that  case  cUimed  the  same  ben- 
efit from  the  insolvent  proceedings,  which  is  claimed  by  the  defendant  in  the 
present  case.  Wheeler  <Sb  Ellis  did  not  pretend  that  they  had  obtained  a  dis- 
charge. 

In  the  paragraph  omitted  by  the  learned  counsel  in  his  quotation,  your  hon- 
ors refute  an  argument  which  had  been  ureed  by  the  counsel  for  the  defendants, 
Wheeler  &  Ellis,  based  upon  the  decision  m  the  case  of  Ray  v.  Cannon^  2  N. 
S.  30.  In  Ray  v.  Cannon,  it  was  decided  that  the  Constitutional  prohibition  of 
the  enactment  by  the  States,  of  hiws  impairing  the  obligation  of  contracts,  did 
not  apply  to  the  insolvent  laws  of  this  State,  because  Siey  were  not  passed  by 
the  State,  but  had  been  adopted  under  the  dominion  of  the  government  of  Spain 
•nd  the  territorial  government,  and  did  not  come  within  the  terms  of  the  con- 
Etitatioual  prohibition.  Your  honors  held  that  the  insolvent  laws  considered,  in 
the  case  of  Ray  v.  Cannon,  to  wit :  the  insolvent  laws  existing  here  before  the 
fonnatioQ  of  the  State  government  had  been  repealed — that  the  insolvent  laws, 
vith  which  you  had  to  deal,  in  the  decision  of  the  cause  before  you,  had  been 
adopted  since  the  establishment  of  our  State  government,  and  were  therefore 
within  the  terms  of  the  Constitutional  prohibition. 


NOBTHBRN  BaKK 

Qt  Kkhtuckt 


Sqoibks. 
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NoBTOERM  bakk  At  ull  cventfi,  we  so  understand  your  argument,  and  beg  your  honors  to  refer 
or  nrrucKY  ^  ^j^^  omitted  paragraph,  or  at  least  such  of  you  as  did  not  take  part  in  the 
8QCIBB8.        decision. 

And  it  is  manifest  that  the  decision  of  your  honors  cannot  be  supported  oa 
any  other  ground,  than  that  the  stay  of  proceedings  pleaded  by  the  defendants, 
was  in  violation  of  the  Constitutional  prohibition.  The  regularity  of  the  insol- 
•  vent  proceedings  was  not  questioned.  The  stay  of  proceedings  granted  by  the 
Judge,  and  the  punriew  of  the  insolvent  laws  applied  as  well  to  foreign  creditors 
and  foreign  contracts,  as  to  domestic  creditors  and  domestic  contracts. 

The  claim  of  Fishsr,  Burge$8  A  Go.  was  clearly  within  the  purview  of  the 
stay  of  proceedings  and  of  the  insolvent  laws,  in  pursuance  of  which  that  order 
was  granted.  And  except  for  the  Constitutional  prohibition,  no  reason  can  be 
imagined  why  the  stay  of  proceedings  should  not  have  been  held  effectual. 

The  learned  counsel  for  the  defendant  also  charges  upon  us  an  inaccuracy  in 
our  statement  of  what  was  controverted,  and  what  was  decided  in  the  case  of 
Boyle  V.  Zacharie  et  al.  Upon  a  re-examination  of  the  case,  we  find  we  were 
substantially  correct  Boytt  had  obtained  his  discharge  under  the  insolvent 
laws  of  Maryland,  on  the  81st  of  December,  1819.  In  the  year  1821,  Zacharie 
obtained  a  judgment  against  him,  which,  by  agreement,  was  entered,  subject  to 
the  legal  operation  of  the  discharge  under  the  Maryland  insolvent  laws.  In  ^e 
year  1827,  an  execution  was  issued,  which  was  levied  on  a  ship  belonging  to 
Boyle,  who  filed  a  bill  la  chancery,  praying  an  injunction  of  the  proceedings 
under  the  execution.  The  injunction  was  Issued,  was  dissolved  upon  a  hearing, 
and  from  the  decree  of  dissolution  an  appeal  was  taken  to  the  Supreme  Court  of 
the  United  States.  In  his  bill,  Boyle  alleged  *'  that  by  the  provisions  of  the 
insolvent  laws  of  Maryland,  (he)  the  complainant,  was  entitled  to  be  protected 
in  the  enjoyment  of  all  property  acquired  by  him  since  the  date  of  his  discharge 
under  the  said  insolvent  laws ;  except  such  as  he  might  have  acquired  by  gift, 
descent,  or  in  his  own  right  by.  bequest,  devise,  or  in  any  course  of  distribution, 
and  that  he  had  not,  since  his  discharge  aforesaid,  acquired  any  property  in  any 
of  the  modes  thus  specified. '^  This  clearly  admits  that  if  he  had  acquired  pro- 
perty by  gift,  devise,  bequest,  descent,  or  in  course  of  distribution,  such  property 
would  have  been  liable  for  the  debt,  and  of  course  that  the  debt  itself  existed 
to  bind  the  property.  We  have  made  every  endeavor  to  get  hold  of  the  Mary- 
land statutes,  to  ascertain  the  provisions  of  the  law  under  which  BoyU  obtained 
his  discharge,  and  failing  to  tind  a  copy,  have  examined  carefully  all  the  Mary- 
land reports  within  our  reach.  And  we  find  indubitable  proof  that  the  Mary- 
land insolvent  laws  did  not  discharge  the  debt,  but  only  the  person,  and  such 
subsequently  acquired  property  of  the  insolvent  as  did  not  come  to  him  by  gift^ 
devise,  bequest,  descent,  or  in  course  of  distribution. 

The  effect  of  the  discharge  is  only  to  exempt  such  subsequent  acquisitions  of 
the  insolvent  as  are  the  fruit  of  his  personal  exertion.  The  debt  and  legal  pro- 
cess to  collect  it  are  as  free  as  before  against  all  property,  but  that  which  is 
thus  exempted,  doubtless  with  a  view  to  promote  industry.  The  policy  of  the 
law  seems  to  be  merely  to  give  the  insolvent  a  motive  to  labor. 

Thus  in  the  case  of  Bowers  v.  Jones,  1  Gill's  Rep.,  200,  Bowen  had  obtuned  a 
judgment  against  Jones  in  the  year  182G.  In  the  year  1881,  Jones  obtained  his 
discharge  according  to  the  Maryland  statute.  The  form  of  the  discharge  may 
be  seen  in  that  case,  p.  212.  In  1885  Bowers  sued  out  a  scire-faciaM  upon  his 
judgment,  to  have  execution.  Jones  showed  for  cause,  against  the  seire-fadaa^ 
that  he  had  obtained  his  discharge  under  the  insolvent  laws,  and  that  he  had  not 
since  acquired  any  property  by  descent,  &c.  The  jury  found  that  the  insolvent 
had  acquired  property  since  his  discharge,  by  descent,  &c.,  and  the  judgment  of 
the  Court  was  ^*  fiat  executio." 

There  were  other  issues  submitted  to  the  jury,  and  the  judgment  vras  appealed 
from,  and  the  Supreme  Court  of  Maryland  delivered  a  long  opinion  on  other  points 
involved  in  the  cause.  On  these  other  points  they  differed  with  the  lower  court, 
and  remanded  the  cause.  But  the  history  of  the  case  in  the  lower  court  iDiis- 
trates  the  effect  of  a  discharge  under  the  Maryland  laws. 

In  6  Gill  and  John.,  120,  it  is  said  in  the  argument  of  Crain,  one  of  the  coun- 
sel, that  "by  the  fifth  section  of  the  Act  of  1806,  any  property  acquired  by 
gift,  descent,  or  in  any  course  of  distribution,  shall  be  liable  to  the  payment  of 
the  insolvent's  debts. 
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In  2  Gill's  Reports,  177,  will  be  found  the  form  of  a  plea  adopted  by  a  person  Ncwtokrk  Bakk 
who  had  taken  the  benefit  of  the  Maryland  insolvent  laws,  and  was  sued  for  a    ^    "wtuckt 
debt  contracted  before  his  discharge.     He  pleaded  that  the  plaintiff  was  only       Sgrnaw. 
entitled  to  a  qualified  judgment  to  affect  future  acquisitions  by  gift,  &c 

In  10  Gill  and  Johnson,  610,  is  reported  a  case  in  which  there  was  a  contro- 
yersy  between  the  trustee  of  the  insolvent,  performing  the  functions  of  the  syn* 
die  with  us,  and  his  administrator,  (the  insolvent  having  died,  and  letters  of  ad-  * 
ministration  having  been  granted  upon  his  estate,)  as  to  the  right  to  a  certain 
fond,  which  had  come  to  the  insolvent  in  course  of  distribution.  The  inferior 
Court  decided  that  the  trustee  was  entitled  to  the  fund.  The  administrator 
appealed.  Mayer^  of  counsel  for  the  administrator,  contended  that  the  fund  in 
question  did  not  pass  to  the  trustee,  but  was  liable  to  the  separate  pursuit  of 
every  creditor  of  the  insolvent,  each  of  whom  had  the  same  right  to  proceed 
against  it,  which  he  would  have  bad  if  no  insolvent  proceedings  had  been  taken, 
lliis  argument  appears  to  have  prevailed,  for  the  Supreme  Court  of  Maryland 
reversed  the  judgment  of  the  inferior  Court,  and  adjudged  the  fund  to  belong  to 
the  administrator. 

In  the  case  of  Gordon  v.  Turner^  5  Ear.  and  John.  869,  an  action  was 
brought  by  a  citizen  of  Maryland  on  a  debt  contracted  in  Maryland,  between 
citizens  of  that  State  after  the  enactment  of  the  insolvent  laws,  under  which  the 
debtor  obtained  his  discharge.  The  debt  was  phiced  on  the  schedule  of  the  in- 
solvent. The  debtor  pleaded  his  discharge  in  bar  of  the  action,  and  the  inferior 
Court  gave  judgment  for  the  defendant  On  appeal,  the  Supreme  Court 
reversed  this  judgment,  and  rendered  one  in  favoc  of  the  plaintiff.  The  regu- 
larity of  the  insolvent  proceedings  was  not  impugned,  so  far  as  the  report 
shows,  and  the  reasons  of  the  judgment  do  not  appear.  It  is  difficult  to  recon^ 
cfle  ibis  decifflon  with  established  principles,  except  upon  the  ground  that  the 
I^intifr  was  entitled  to  a  judgment,  notwithstanding  the  discharge,  in  order  to 
enable  him  to  levy  on  property  that  might  come  to  the  insolvent  by  gift,  be- 
quest, devise,  descent,  or  in  course  of  distribution. 

Thus  we  perceive  that  the  discharge,  considered  and  held  to  be  invalid  in 
the  case  of  Boyle  v.  ZaehaHey  was  not  a  discharge  of  the  debt,  as  the  counsel 
fix-  the  defendant  alleges ;  but  merely  a  discharge  of  the  person  of  the  insolvent 
and  such  property  as  he  might  acquire  after  his  surrender,  otherwise  than  by 
inheritance  or  donation,  inter  vivos  or  mortis  causa  ;  a  discharge  entirely  simUar 
in  principle  to  the  kind  of  discharge  pleaded  in  the  case  at  bar.  In  both  cases 
the  person  of  the  debtor,  and  a  liU'ge  portion  of  his  future  acquisitions  are  ex- 
onpt  from  seizure,  or  even  liability  for  the  debts  contracted  prior  to  tlie  surren- 
der. And  both  systems  of  law,  the  Maryland  and  the  Louisiana,  afford  the 
creditors  a  sort  of  remedy — ^the  Maryland  system  being,  in  our  humble  judg- 
ment, much  more  favorable  to  the  creditor.  We  never  have  heard  of  any  cre- 
ditor's having  received  a  cent  from  the  subsequent  acquisitions  of  a  Louisiana 
insolvent  by  the  remedy  provided  by  our  statutes.  The  Maryland  law  would 
certainly,  in  some  cases,  pay  the  creditor  out  of  the  insolvent  s  subsequent  ac- 
quisitions. There  is  not  a  creditor  in  the  world  who  would  not  prefer  the 
Maryland  law,  and  yet  the  Maryland  law  was  declared  to  be  in  violation  of  the 
Constitution  of  the  United  States.  And  why  ?  Not  because  it  discharged  the 
debt,  for  we  have  shovm  it  had  no  such  effect ;  but  because  it  exempted  from 
fiability  for  the  insolvents  debts  a  large  portion  of  his  subsequent  acquisitions 
of  property.  It  did  not  exempt  all,  in  all  cases,  no  more  than  does  our  statute ; 
and  tfakt  was  not  the  reason  why  it  was  dech&red  unconstitutional.  And,  there- 
fore, it  is  in  vain  to  endeavor  to  support  the  constitutionality  of  our  own  insol- 
vent laws  by  the  suggestion  that  they  do  not  exempt  all  the  insolvent's  subse- 
quently acquired  property  from  liability,  in  all  possible  cases,  but  only  about  as 
mach  as  he  is  likely  ever  to  acquire. 

The  counsel  for  the  defendant  argues,  that  the  exemption  of  certain  property 
of  the  debtor  from  liability  for  his  debts,  is  a  familiar  thing,  as,  for  instance,  the 
eicemption  of  his  tools  of  trade,  his  clothing  and  necessary  furniture.  Ergo, 
he  contends  that  the  law-makers  may  properly  exempt,  from  liability  for  debt, 
as  much  of  the  insolvent's  property  as  is  exempted  by  our  insolvent  laws. 
Eveiy  system  of  law,  so  far  as  we  are  informed,  exempts  from  liability  some 
articles  of  the  debtor's  property.  The  law  does  not  sacrifice  decency  and  hu- 
manity even  to  justice.  It  will  not  permit  the  creditor  to  strip  his  debtor  ab- 
solutely naked.  But  the  principle  of  this  exemption  is  widely  different  from 
that  which  dictates  that  exemption  of  the  future  acquisitions  of  an  insolvent, 
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NoRTOKiw  Ba»k  which  is  provided  by  our  law.     The  law  may,  with  propriety,  allow  a  man 
OF    ETTucKY    ^j,.gj^^j^  clothing,  aiid  shelter,  even  at  the  expense  of  his  creditors ;  but  to  afford 
Sqvius.        him  and  family  a  comfortable  subsistance  as  long  as  any  of  the  generation  re- 
main, at  the  expense  of  his  creditors,  is  an  entirely  different  thing. 

What  does  the  law  mean  by  that  provision  which  allows  the  insolvent  to  en- 
joy, free  from  the  pursuit  of  creditors,  so  much  of  his  property  as  will  sufBce 
for  the  comfortable  subsistence  of  himself  and  family  ?  It  does  not  mean  & 
comfortable  subsistence  for  a  day,  month,  or  year.  Thero  is  nothing  in  the 
provision  of  the  law  which  limits  the  period  for  which  the  debtor  and  family 
are  entitled  to  their  support,  and  we  should  think  that  the  law  means  that  they 
and  every  one  of  them  are  entitled  to  their  comfortable  subsistence  during  their 
lives :  that  is  to  say,  the  insolvent  is  entitled  to  hold  exempt  from  the  pursuit 
of  creditors  such  a  capital  as  will  yield  a  revenue  sufficient  to  maintain  comfort- 
ably all  the  members  of  his  family,  for  at  least  one  generation,  without  the  ne- 
cessity of  one  single  day's  labor  on  the  part  of  any  one  of  them.  Could  a 
prince  ask  more  ?  And  yet  the  law,  which  allows  this,  is  attempted  to  be  de- 
fended on  the  principle  which  forbids  the  creditor  to  strip  his  debtor  of  neces- 
sary clothing. 

The  obnoxious  feature  of  the  insolvent  laws,  declared  to  be  unconstitutional 
in  the  cases  of  Stvrgea  v.  Crownimhield,  Ogden  v.  Savnders,  and  JBoyU  v. 
Zctcharie  et  al^  was  the  exemption  of  the  future  acquisitions  of  the  debtor  from 
liability  for  the  debt  The  opinion  of  the  Judges  of  the  Supreme  Court,  more 
particularly  expressed  in  the  cases  of  Sturges  v.  Crowninshield,  and  Ogden  v. 
Saunders^  was,  that  a  debtor  in  contracting  a  debt,  bound  for  its  payment,  not 
only  his  present  property,  but  any  which  he  might  thereafter  acquire  during 
the  existence  of  the  debt ;  and  that  any  law  which  exempted  from  liability  for 
the  debt  so  contracted,  the  property  of  the  debtor,  whether  owned  at  the  time 
of  its  creation  or  afterwards,  during  itSi  existence,  was  a  law  which  impaired 
the  obligation  of  the  contract  And  the  constitutional  objection  is  not  removed 
by  the  suggestion  that  all  the  subsequently  acquired  property  of  the  debtor 
under  all  possible  circumstances,  is  not  exempted.  The  diCTerence  between  all, 
and  that  which  is  exempted  under  our  statute,  amounts  to  nothing  in  a  practical 
view  of  the  matter,  and  is  absolutely  no  difference  as  to  the  constitutional  prin- 
ciple involved. 

In  the  case  of  Sdbatier  v.  his  creditors,  6  N.  S.  585,  the  following  qnesticHi 
arose  :  Brunetti  was  a  creditor  of  the  insolvent  for  the  amount  of  an  irregu- 
lar deposite  left  with  the  insolvent,  while  the  law  gave  a  privilege  to  the  depositor 
for  the  restoration  of  the  subject  of  the  irregular  deposite.  But  before  the 
failure  of  Sahatier,  the  Civil  Code  was  adopted,  which  denied  a  privilege  for  the 
security  of  the  irregular  deposite,  or  more  properly  speaking,  abolished  that 
species  of  contract  before  that  time  recognized  as  the  irregular  deposite.  And 
the  question  was,  whether  or  not  Bru7iett%  in  consequence  of  that  change  of 
the  law,  had  lost  his  privilege,  and  it  was  discussed  at  great  length  by  Judge 
Porter.  He  argues,  that  if  the  change  of  the  law,  provided  it  were  suffered  to 
have  effect,  would  impair  the  obligation  of  the  contract,  then  it  could  not  be 
suffered  to  have  effect  For  the  Constitution  of  the  United  States  protects  the 
obligation  of  the  contract.  He  then  proceeds  to  say :  "  Now,  in  the  ordinary 
case  of  a  promise  to  pay  a  certain  sum  of  money  on  a  particular  day,  the  obli- 
gation of  the  contract  is  that  the  debtor  shall  discharge  the  debt  at  the  period 
fixed,  or  that,  in  default  thereof,  his  property  shall  be  responsible  to  satisfy  his 
engagement  We  are  aware  that  a  few  have  contended  that  there  is  na  implied 
obUgation  to  make  the  property  liable  in  a  contract  of  the  kind  just  mentioned; 
but  we  apprehend  such  a  ground  is  quite  untenable.  Indeed,  we  do  not  see 
how  it  can  be  maintained,  without  reducing  the  obligation  from  a  legal  to  a 
moral  one,  since  a  right  without  a  legal  remedy  ceases  to  be  a  right  If  by  the 
contract,  the  property  of  the  debtor  did  not  become  and  was  not,  as  between 
creditor  and  debtor,  to  be  placed  out  of  legislative  control,  there  would  be 
scarcely  anything  left  for  the  prohibition  in  the  Constitution  of  the  United 
States  to  act  on.  It  cannot  be  believed  the  framers  of  it  intended  to  guard 
against  the  States  passing  laws  which  might  add  to  or  take  from  the  amount  to 
be  paid  and  change  the  time  of  performance,  and  leave  them  a  power  which 
would  enable  them  to  say,  the  debtor  should  be  entirely  released,  both  in  per- 
son and  property,  from  his  engagement'' 
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"  In  the  case  of  Stvrges  v.  CroumirUhield,  in  the  Supreme  Court  of  the  NoRrmtwi  Bakk 
United  States,  it  was  admitted  in  argument,  that  all  the  present  property  was    °'    MnrocKT 
responsible  to  the  creditor ;  but  it  was  urged  that  the  obligation  did  not  go  so       Squubs. 
far  as  to  make  future  acquisitions  subject  to  it     The  Court,  however,  said  that 
both  present  and  future  were ;  and  to  release  the  latter  from  Kability  impaired 
the  obligation  of  the  contract     In  the  case  of  Green  v.  Biddle,  they  declared 
that  any  law  introducing  a  deviation  from  the  terms  of  the  contract,  by  post- 
poning or  accelerating  Uie  period  of  performance,  imposing  conditions  not  ex- 
pressed in  the  contract,  or  dispensing  with  those  that  were  violated  by  obliga- 
tion.    4  Wheaton,  122,  8  Wheaton,  1." 

^^  We  take  it,  therefore,  as  clear,  that  in  the  case  of  an  ordinary  obligation  to 
pay  money,  a  law  passed,  subsequent  to  the  contract,  which  would  exempt  all 
a  man's  property  from  the  payment  of  the  debt,  would  be  unconstitutional ; 
and  that  it  would  he  equally  «o  if  a  part  qf  it  was  placed  out  of  the  reach  of  , 

eiecutionj  provided  the  portion  left  liable  was  not  sufficient  to  satisfy  the  debt^^ 

It  cannot  be  denied  that  if  the  defendant  had  obtained  a  discharge,  and  that 
bad  been  pleaded  in  bar  of  our  action,  there  would  have  been  no  distinction 
between  the  character  of  the  insolvent  laws  in  question  and  those  which  have 
been  considered  by  the  Supreme  Court  of  the  United  States  in  the  leading  cases 
on  this  subject  The  distinction,  then,  would  not  have  been  in  the  character 
of  the  insolvent  laws  and  insolvent  proceedings,  but  if  any  at  all,  in  the  facts 
of  the  case.  But  if  we  would  not  be  bound  in  case  of  an  absolute  discharge, 
we  ought  not  to  be  bound  at  alL  For  if  a  party  be  bound  by  judicial  proceed- 
ings at  all,  he  is  bound  by  whatever  result  there  may  be.  It  cannot  be  that  a 
party  is  not  bound  by  the  result,  if  extremely  unfavorable,  and  bound  if  favor- 
able or  less  unfit vorable. 

There  is  another  very  simple  test  Would  the  law  in  question  and  the  dis- 
charge under  it  be  valid,  as  applied  to  contracts  made  before  the  law  ?  That 
question  is  most  satisfactorily  answered  in  the  negative  by  the  decisions  in  the 
f<^owing  cases :  Sahatier  v.  his  creditors^  6  N.  S.  585 ;  Bronson  v.  Kenzie  et 
al,  1  How.  S.  C.  R  811 ;  Greeny,  BiddU,  8  Wheaton,  1 ;  Sturges  v.  Orownin- 
shield^  4  Wheaton,  122 ;  Farmers'  and  Mechanics'  Bk,  of  Pa,  v.  Smith,  6 
Wheats  131.  In  the  latter  case,  both  the  plaintiff  and  defendant  were  citizens 
of  the  State  where  the  contract  was  made,  the  law  passed,  and  the  discharge 
had.  These  decisions  all  affirm  the  doctrine,  that  any  law  which  so  impairs 
the  remedy  as  to  make  its  exercise  ineffectual,  impairs  the  right  itself,  and,  if 
applied  to  prior  contracts,  violates  the  constitution  of  the  United  States.  Such 
a  law  is  unconstitutional  with  regard  to  prior  contracts,  even  as  respects  the 
citizens  of  States  where  it  may  be  passed.  Now,  in  Ogden  v.  Saunders,  we 
have  this  additional  principle,  that  a  discharge  which  in  its  application  to  prior 
contracts,  is  unconstitutional,  as  amon^  the  citizens  of  the  State  where  it  is 
granted,  is  unconstitutional  with  regard  to  all  contracts,  whether  prior  or  pos- 
terior, as  respects  the  citizens  of  other  States.  '*  For,"  says  the  Judge  who 
delivered  the  opinion  of  the  Court  in  that  case,  "  the  purport  of  this  a^udica- 
tion,  as  I  understand,  is  that  as  between  citizens  of  the  same  State,  a  discharge 
of  a  bankrupt,  by  the  laws  of  that  State,  is  valid  as  it  affects  posterior  con- 
tnbcts ;  that  as  against  creditors,  citizens  of  other  States,  it  is  invalid  as  to  all 
contracts."  Observe  also  the  reasoning  of  the  Court  from  about  the  middle  of 
page  365  to  the  conclusion. 

We  have  so  far  been  discussing  the  question,  whether  or  not  the  insolvent 
acts,  so  &r  as  the  defendant  claims  their  beneKt,  is  a  mere  lawful  modification 
of  the  remedy,  or  a  law  impairing  the  obligation  of  a  contract,  and  whether  or 
not  there  is  anything  in  the  nature  of  the  laws  and  insolvent  proceedings 
pleaded  by  the  defendant,  which  distinguish  them  from  those  so  frequently 
passed  upon  by  the  Supreme  Court  of  the  United  States.  And  we  think  we 
have  conclusively  shown  that  if  there  be  any  distinction  between  the  case  at 
bar  and  those  cited  and  relied  on  in  our  brief  on  file,  that  distinction  is,  at  least, 
not  to  be  found  in  the  character  of  the  insolvent  laws  and  insolvent  proceed- 
ings pleaded.  We  will  proceed  presently  to  inquire  whether  or  not  such  a  dis- 
tinction is  to  be  found  in  the  facts  of  the  case.  But  first,  we  will  take  the 
liberty  to  set  the  learned  counsel  for  the  defendant  right  as  to  another  matter 
wherein  he  has  erred. 

The  learned  counsel  for  the  defendant  says,  that  *'not  a  single  case  has  been 
cited  in  which  a  State  Court  has  refused  to  be  governed  by  its  own  insolvent  ^ 
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[  Bair  laws,  when  applied  to  contracts  made  under  them ;  not  one  in  which  it  has 
or  KmcKT  y^^^  |j^jj  ^y^^^  gy^j^  j^^g  should  not  be  applied  in  the  Courts  of  the  State.  All 
8QQIUB.  of  the  cases  relied  upon  by  the  plaintiffs  were  either  in  Courts  of  the  United 
States,  or  in  Courts  of  States  other  than  that  in  which  the  insolvent  proceed- 
ings, set  up  in  defence,  had  taken  place."  See  the  counsel's  brief,  page  11, 
also  p.  6. 

We  will  furnish  a  case.  In  Sacoye  et  al  v.  Marsh  et  al,  10  Metcalf,  594,  the 
cause  of  action  was  a  promissory  note,  made  in  Massachusetts.  The  suit  was 
brought  in  a  Massachusetts  Court,  and  the  defendants  pleaded  insolyent  pro- 
ceedings had  in  that  State.   So  far  the  case  is  precisely  analogous  to  the  one  at  bar. 

It  was  also  similar  to  this  case  in  another  respect  The  party  through  whose 
endorsement  the  plaintiffs  derived  title,  were  citizens  of  the  same  State  m  which 
the  contract  was  made  and  the  insolvent  proceedings  were  had,  and  had  no 
cause  of  action  whatever  against  the  prior  parties  to  the  note.  For  the  note 
was  made  by  Marsh,  Hotey  S  Olines^  and  endorsed  by  them  under  the  name  of 
Wm,  H,  Marsh  <Sb  Co.,  to  the  plaintifis,  who  were  citizens  of  New  York.  In  its 
opinion,  tiie  Court  referred  to  the  case  of  Braynard  v.  Marshall^  8  Pick.  194, 
with  approbation — ^that  very  case  with  which  the  learned  counsel  finds  &ult, 
and  to  whose  refutation  he  has  invoked  the  authority  of  Judge  Stary,  citing  his 
work  on  bills.  The  Court,  in  its  opinion,  dissipated  another  of  the  illusions  of 
the  learned  counsel,  that  the  rule  which  we  invoke  was  a  rule  for  the  Federal 
Courts,  or  the  Courts  of  other  States  than  that  in  which  the  insolvent  proceed- 
ings were  had,  and  not  a  principle  of  law  to  be  followed  by  all  Courts  alike. 
The  Supreme  Court  of  Massachusetts,  in  the  year  1846,  with  all  the  lights  of 
arguments  and  authorities  of  which  the  counsel  invokes  the  benefit,  decided, 
*^  that  this  restriction  upon  the  power  of  the  individual  States,  limiting  th« 
operation  of  their  insolvent  laws  to  their  own  citizens,  is  to  be  as  much  regarded 
by  the  State  judicial  tribunals  as  by  the  Federal  Courts. '*  And  they  cite  6 
Wheat.  131 ;  1  Bald.  296 ;  4  Gill.  &  John.  609,  in  support  of  their  opinion.  To 
the  same  point  we  wiU  cite  Cook  v.  Moffat  et  al,  5  How.  S.  C.  Rep.  308.  In  this 
latter  case  the  Supreme  Court  of  the  United  States  says,  ^'when  this  Court  has 
declared  State  legislation  to  be  in  conflict  with  the  Constitution  of  the  United 
States,  and,  therefore  void,  the  State  tribunals  are  bound  to  conform  to  such  de- 
cision." But  to  return  to  the  case  in  10  Met  594.  The  Supreme  Court  of 
Massachusetts  proceeds  to  say :  "  The  case  of  Braynard  v.  Marshall,  8  Pick. 
196,  was  a  case  where  the  action  was  instituted  in  a  different  State  from  that 
which  had  enacted  the  insolvent  law ;  and  it  may  be  supposed  that,  for  this 
reason,  the  discharge  under  the  insolvent  laws  of  New  York  was  held  inopera- 
tive in  that  case ;  but  we  apprehend  that  the  decision  was  placed  upon  the 
broad  principle  that  the  discharge,  under  the  insolvent  law  of  New  York,  was 
held  inoperative  everywhere,  except  as  against  citizens  of  the  State  of  New 
York ;  and  that  if  such  suit  had  been  instituted  in  the  State  of  New  York  by 
the  same  party,  (a  citizen  of  Massachusetts,)  the  tribunals  of  New  York  would, 
under  the  decisions  of  the  Supreme  Court  of  the  United  States,  have  held  a 
discharge  obtained  under  their  laws  inoperative,  as  respects  a  citizen  of 
Massachusetts." 

**  The  promissory  note,  which  is  the  subject  of  the  present  action,  (we  still 

Suote  from  10  Met  594,)  was  made  by  the  defendants  at  Boston,  payable  in  ten 
ays  after  date,  to  the  order  of  W.  E.  Marsh  &  Co.,  and  endorsed  by  the 
payees  to  the  plaintiffs,  who  then  were,  and  still  continue  to  be  citizens  and 
residents  in  the  State  of  New  York.  The  note  was  not  upon  its  face  made  pay- 
able at  any  particular  place,  and  was,  therefore,  legally  payable  to  the  holder. 
The  makers  of  this  note,  by  giving  it  a  negotiable  character,  contracted  with 
whomsoever  might  be  the  legal  endorsee,  at  the  time  it  became  payable,  to  pay 
him  the  same ;  and  the  plaintiffs  having  become  such  endorsees,  it  is  to  all  in- 
tents and  purposes  a  contract  with  a  citizen  of  the  State  of  New  York,  and  to 
be  dealt  with  as  any  other  contract  made  by  a  citizen  of  Massachusetts  with  a 
citizen  of  New  York.  We  are,  therefore,  of  opinion  that^  upon  the  facts  stated 
by  the  parties,  the  plaintiffs  are  entitled  to  judgment"  We  cited  this  case  for 
the  purpose  of  showing  the  error  of  the  learned  counsel  for  the  plaintiffs,  in 
saying  that  there  was  no  case  in  which  a  State  Court  had  held  a  discharge  in 
its  own  Courts  inoperative,  and  that  all  the  canes  relied  upon  by  the  plaintiffs 
were  cases  decided  by  the  Federal  Courts,  or  the  Courts  of  other  States  than 
that  in  which  the  insolvent  proceedings,  pleaded  in  defence,  had  taken  place. 
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But  TOUT  honors  will  perceive  that  the  decision  sustains  our  action  in  every  Nowhiw  Bauk 


particular,  and,  like  the  case  of  Braynard  v.  Marshall^  proves  that  the  bill  upon 
which  we  have  sued  is  not  payable  at  any  particular  place,  nor  to  any  particular 
person,  but  to  any  boTia  fide  holder,  wherever  he  may  reside.  And  that  if 
such  an  instrument  be  transferred  to  a  citizen  of  another  State  before  its  matu- 
rity, he  can  recover  upon  it,  notwithstanding  the  discharge  of  the  parties  thereto 
under  the  insolvent  laws  of  the  State  where  the  instrument  was  made,  even  in 
the  Courts  of  that  very  same  State. 

In  further  support  of  our  views,  there  are  other  cases,  if  we  mistake  not,  in 
which  the  State  Courts  have  held  discharges  under  their  own  insolvent  laws 
invalid,  on  the  ground  of  the  repugnancy  of  those  laws  to  the  Constitution  of 
the  United  States. 

The  case  of  Frey  v.  Kirh^  4  Gill  and  Johnson,  510,  is  in  point,  if  we  mistake 
not     This  volume  is  not  before  us,  and  it  is  possible  we  may  be  mistaken. 

At  page  four  of  his  brief,  the  counsel  for  the  defendant  savs,  "  the  plaintifis 
acquired  the  right  of  the  assignee  (i.  e.  Mr,  Hunton)  and  nothing  more.*'  We 
purchased  the  bill  for  valuable  consideration  before  its  maturity,  and  at  that 
time  there  was  no  defence  to  it,  and  we  stand  upon  the  same  footing  with  any 
honajlde  purchaser  of  a  negotiable  instrument,  before  maturity,  without  notice. 
For  at  that  time  there  was  no  defence  or  latent  equity  Zi  which  we  could  have 
notice.  The  defendants  seek  to  charge  us  with  a  defence  that  arose  after  our 
purchase,  which  would  have  been  good  against  Mr,  Hunton^  had  the  bill  re- 
mained his  property.  This  doctrine  of  the  learned  counsel  is  at  variance  with 
the  law-merchant  in  relation  to  negotiable  instruments,  as  we  understand  it,  and 
was  certainly  overruled  in  the  cases  of  Braynard  v.  Marshall,  8  Pick.,  194; 
Towne  et  al,  v.  Smith,  1  Woodbuiy  k  Minot,  118 ;  Sicoye  et  al.  v.  Marth,  10 
Metcalf,  594;  Baler  v.  Wheaton,  5  Mass.,  509 ;  Watson  v.  Bourne,  10  Mass.  837. 
We  have,  however,  argued  this  point  fully  in  our  brief  on  file. 

In  the  case  of  Braynard  v.  Marshall,  the  action  was  upon  a  note  execut^  by 
the  defendant,  who  was  a  resident  of  New  York,  in  that  State,  to  another  resi- 
dent of  the  same  State,  who  endorsed  it  to  the  plaintiff,  a  citizen  of  Massachu- 
setts. Chief  Justice  Parker  says :  *'  The  case  before  us  is  that  of  a  negotiable 
promLssory  note,  given  in  the  first  place  by  a  citizen  of  New  York  to  a  person 
resident  there,  by  whom  it  was  immediately  endorsed  to  a  citizen  of  Massachu- 
setts. The  defendant  had  obtained  a  discharge  in  the  State  of  New  York,  the 
domicil  of  himself  and  the  payee,  and  pleaded  it  in  bar  of  the  action."  It  is 
true  the  action  was  not  brought  in  the  State  where  the  discharge  was  granted, 
bat  that  circumstance  is  immaterial,  as  appears  by  the  decision  in  the  case  of 
Satoye  et  al.  v.  Marsh,  10  Met,  594.  The  Court,  in  its  opinion,  refers  to  the 
case  of  Ojden  v.  Saunders,  as  ruling  the  one  before  them,  but  proceeds  to  say 
that,  independently  of  that  decision,  the  defence  set  up  could  not  prevail  "  A 
negotiable  instrument  made  in  New  York,  and  endorsed  for  a  valuable  conside- 
ration to  a  citizen  of  Massachusettn,  before  an  application  for  the  benefit  of  the 
insolvent  law,  ought  not  to  be  discharged  under  the  process  provided  by  that 
law.  It  is  a  debt  payable  anywhere  by  the  very  nature  of  the  contract,  and  it 
is  a  promise  to  whoever  shall  be  the  holder  of  the  note."  This  is  the  same  doc- 
trine held  in  the  case  of  Sacoye  et  al,  v.  Marsh,  before  cited,  and  in  accordance 
with  the  cases  of  Baker  v.  Wheaton  and  Watson  v.  Bourne,  also  cited. 

The  case  of  Towns  et  al.  v.  Smith  was  a  bill  of  injunction  filed  by  Towne  et 
aLy  assignees  of  Home  and  Howe,  insolvents,  who  had  taken  the  benefit  of  the 
insolvent  laws  of  Massachusetts,  to  prevent  Smith  from  proceeding  at  law  to 
collect  a  debt  out  of  the  assets  of  the  insolvents,  by  attachment  in  the  United 
States  Circuit  Court,  for  the  District  of  Massachusetts.  The  action  enioined 
was  pending  in  the  same  Court  Smithy  the  plaintiff,  was  a  citizen  of  New 
York,  and  his  suit  was  based  on  a  note  drawn  by  by  Horns  <k  Howe,  the  insol- 
vents, residents  of  Massachusetts,  pa^fable  to  tlieir  own  order,  by  themselves 
endorsed  in  blank,  and  given  to  Willidm  A.  Hovoe  <&  Co,,  also  citizens  of  Massa- 
chusetts, in  payment  of  a  pre-existing  debt  due  them  from  the  makers.  Wil- 
Uam  A.  Howe  A  Co,  carried  the  note  to  New  York  and  sold  it  there,  for  a  good 
consideration,  to  Smith,  who  resided  in  New  York.  Smith  commenced  his  suit 
against  Home  &  Howe,  the  insolvents,  in  the  United  States  Circuit  Court  for  the 
District  of  Massachusetts,  and  attached  the  property  of  Home  <Sb  Howe  thereon. 
Home  A  Houe  applied  for  the  benefit  of  the  insolvent  laws  of  Massachusetts, 
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NoRTORRs  Bmhc  were  discharged  from  their  debts,  and  Towne  et  ah  were  appointed  their  as- 
or  KniTocKT  gig^g^jg  Toicne  et  al.  then  filed  their  bill  in  equity^  praying  that  Smith  be  en- 
Sqdihxs.  joined  from  proceeding  with  hifi  action.  Judge  Woodbury  delivered  an  elaborate 
opinion,  and  concluded  by  declaring  that  he  was  compelled  by  the  authority  of 
the  cases  derided  in  the  United  States  Courts,  to  dismiss  the  bill  of  the  assignees. 
This  is  another  case  directly  in  point,  the  only  difference  from  the  one  at  bar 
being  this,  that  it  was  decided  by  a  Federal  Court  But  we  have  just  seen  that 
this  is  an  immaterial  difference. 

But  we  have  no  doubt,  independently  of  all  other  considerations,  that  the 
case  of  Ogden  v.  Saunders  rules  the  one  before  the  Court  In  that  case,  the 
seven  Judges  who  sat  during  the  hearing,  delivered  opinions  on  the  general 
question  of  the  power  of  the  States  to  pass  insolvent  laws.  Judges  Washing- 
tony  Thompson^  TVimhU  and  Johnson  were  of  opinion  that  the  States  had  the 
power.  Judge  Marshall ^  with  whom  concurred  Judges  Story  and  JJutal^  ex- 
pressed the  opinion  that  the  States  had  not  the  power.  Afterwards,  Judge 
Johnson  delivered  the  opinion  which  disposed  of  the  case. 

He  considers  the  question  of  the  validity  of  the  discharge  there  pleaded,  both 
in  an  international  and  constitutional  point  of  view.  In  the  latter  point  of  view, 
he  contended  that  the  clause  of  the  Constitution  of  the  United  States,  which 
gives  the  Federal  CourCi  jurisdiction  of  controversies  between  citizens  of  differ- 
ent States,  was  intended  to  prevent  the  assertion  by  State  Courts  and  State  laws 
of  the  power  to  discharge,  by  insolvent  proceedings,  debts  due  citizens  of  other 
States.  See  his  argument,  from  page  364  to  the  end  of  his  opinion.  We  would 
be  glad  to  incorporate  it  in  our  brief,  but  that  it  is  too  long.  The  reasoning 
applies  entirely  to  the  present  case.  You  will  observe  that  his  position  is,  that 
the  jurisdiction  of  the  Federal  Courts  to  try  suits  between  citizens  of  seve- 
eral  States,  was  conferred  with  a  view  to  protect  the  citizens  of  other  States 
from  the  unfair  legislation  of  any  particular  State  in  the  way  of  insolvent  laws. 
And  it  is  important  in  this  connection  to  remark  that  the  Constitution  of  the 
United  States  confers  the  jurisdiction  to  try  this  case  upon  the  Federal  Judiciary, 
and  that  we  might  have  brought  this  suit  in  the  Circuit  Court  of  the  United 
States,  but  for  the  failure  of  tlie  judiciary  act  to  provide  for  its  cognizance  by 
the  Circuit  Court  The  want  of  jurisdiction  in  the  inferior  Federal  tribunals,  is 
not  owing  to  the  Constitution  of  the  United  States,  but  to  the  judiciary  act 
Sec.  2,  Art.  3  of  the  Constitution  of  the  United  States,  and  the  following  cases : 
Turner,  administrator  v.  liank  of  North  America^  4  Dal. ;  argument  of  Battir^ 
of  counsel,  and  remark  of  Judge  Chase^  in  note  p.  10,  1  Paine's  C.  G.  R.  45. 
And  by  the  25th  section  of  the  Judiciary  Act  of  1789,  there  is  a  writ  of  error 
to  the  Supreme  Court  of  the  United  States  from  the  judgment  of  your  honors 
if  unfavorable  to  us.  So  that  the  argument  of  Judge  Johnson ^  based  on  the 
jurisdiction  of  the  Federal  Courts,  applies  with  full  force. 

In  conclusion,  he  says :  ^*  I  therefore  consider  the  discharge  under  a  State 
law,  as  incompetent  to  discharge  a  debt  due  a  citizen  of  another  State;  and  it 
follows  that  the  plea  of  a  discharge  here  set  up,  is  insufficient  to  bar  the  rights 
of  the  plaintiff."  ♦»••*♦* 

"  And  the  purport  of  this  adjudication,  as  I  understand  it,  is  that  as  between 
citizens  of  the  same  State,  a  discharge  of  a  bankrupt  by  the  laws  of  that  State 
is  valid,  as  it  afifects  posterior  contracts ;  that  as  against  creditors,  citizens  of 
other  States,  it  is  invalid  as  to  all  contracts,  j 

*^  The  propositions  which  I  have  endeavored  to  maintain  in  the  opinion  which 
I  have  delivered,  are  these  : 

^*  1.  That  the  power  given  to  the  United  States  to  pass  bankrupt  laws  is  not 
exclusive. 

"  2.  That  the  fair  and  ordinary  exercise  of  tiiat  power  by  the  States,  does  not 
necessarily  involve  a  violation  of  the  obligation  of  the  contract  multo  fortiori 
of  posterior  contracts. 

"  3.  But  when  in  the  exercise  of  that  power,  the  States  pass  beyond  their 
own  limits  and  the  rights  of  their  own  citizens,  and  act  upon  the  rights  of  citi- 
zens of  other  States,  there  arises  a  conflict  of  sovereign  power,  and  a  colli^oo 
with  the  judicial  powers  granted  to  the  United  States,  which  render  the  exercise 
of  such  a  power  incompatible  with  the  rights  of  the  other  States,  and  with  the 
Constitution  of  the  United  States." 

The  case  of  Shaw  v.  RolHnSy  12  Wheaton,  869,  in  note,  was  precisely  similar, 
except  that  it  was  begun  in  a  State  Court,  was  carried  to  the  hi^est  State  Court 
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to  which  it  coald  be  carried,  there  decided  adversely  to  the  plaintiff,  and  then  to  NoRTRwei  Bakk 
the  Supreme  Court  of  the  United  States,  by  writ  of  error,  under  the  proTisions    "  k»tdckt 
of  the  25th  section  of  the  judiciary  act 

At  page  348  of  6  Peters,  it  appears  that  before  the  case  of  Bo}fU  v.  Zacharie 
et  al.  came  up  for  trial,  Mr.  Wirt,  in  behalf  of  the  plaintiff  (Boyh)  in  error, 
*^ inquired  of  the  Court  whether  the  opinion  of  Mr.  Justice  Johnson,  delivered 
in  the  eaae  of  Ogden  r.  Saunders,  12  Wheat,  213,  was  adopted  by  the  other 
Judges  who  concurred  in  the  judgment  in  that  case.'* 

Mr.  Chief  Justice  Marshall  said,  "  the  Judges  who  were  in  the  minority  of  the 
Court  upon  the  general  question  as  to  the  constitutionality  of  State  insolvent 
laws,  concurred  in  the  opinion  of  Mr.  Justice  Johmon,  in  the  case  of  Ogden  v. 
Saujiders.  That  opinion  is,  therefore,  to  be  deemed  the  opinion  of  the  other 
Judges  who  assented  to  that  judgment  Whatever  principles  are  established 
in  that  opinion  are  to  be  considered  no  longer  open  for  controversy,  but  the  set- 
tled law  of  the  Court" 

In  the  decision  of  the  same  cause,  p.  64:2  of  the  same  volume,  Judge  Story, 
the  organ  of  the  Court  on  that  occasion,  makes  a  similar  remark. 

But  the  plaintifi&  were  not  parties  to  the  cession.  Their  name  does  not  figure 
on  the  bilan  as  that  of  a  creditor.  The  bill,  it  is  true,  is  described,  and  is  the 
first  one  occurring  in  the  list  of  bills  payable.  But  A.  S.  Trotter,  agent  of  the 
Northern  Bank  of  Kentucky,  is  named  as  the  holder.  Mr.  Trotter  had  no  au- 
thority to  represent  us  in  any  judicial  proceeding,  and  this  was  a  suit  by  the 
insolvent  against  those  of  his  creditors  who  were  placed  on  his  schedule.  They 
were  the  parties  defendant ;  and  if  Mr.  Trotter  had  no  authority  to  represent 
US,  we  are  not  parties,  and  would  not  be  so  considered,  although  domiciliated  in 
this  State.  The  agency  of  Mr.  Trotter  is  not  shown,  and  cannot  be  presumed 
or  inferred  from  the  defendant's  own  statement  to  that  effect. 

Forfier  v.  Field,  17  L.  R.,  587. 

Jacobs  V.  Sartorius,  3  An.,  9. 

It  has  been  decided  that  a  holder  of  negotiable  paper  is  not  bound  by  insol- 
vent proceedings,  unless  he  is  placed  on  the  bilan  as  a  party,  although  the  paper 
itself  is  described. 

Herring  v.  Lery,  4  N.  S.,  388. 

Clarke  v.  Wright,  6  N.  S.,  123. 

But  if  it  be  said  that  we  are  properly  in  court,  through  the  medium  of  Mr, 
Trotter,  as  our  agent,  then  he,  being  a  resident  of  the  city  of  New  Orleans,  was 
entitled  to  notice  as  a  domestic  creditor ;  and  it  does  not  appear  that  any  notice 
was  ever  given  to  him  or  any  other  creditor. 

None  of  the  creditors  have  ever  had  the  notices  required  by  the  law,  so  %t  as 
the  record  shows,  and  therefore  none  of  them  are  bound  except  those  who  have 
made  themselves  parties  voluntarily. 

It  thus  appears  the  defendant  claims  the  benefit  of  judicial  proceedings,  which 
he  conducted  against  his  creditors,  without  citing  any  one  of  them. 

But,  even  if  all  of  our  arguments  fail,  the  judgment  of  the  lower  Court  is  still 
wrong,  and  not  consistent  with  the  reasoning  which  the  learned  Judge  adduced 
to  support  it 

His  reasoning  goes  to  show  that  no  State  Court  in  Louisiana  can  give  us  a 
judgment;  and  yet  he  does  not  non-suit  us,  but  declines  jurisdiction,  and  orders 
oorsuit  to  be  transferred  to  the  Fifth  District  Court,  and  there  cumulated  with 
the  insolvent  proceedings.  Why  send  us  to  another  Court,  just  as  powerless, 
according  to  the  argument,  to  give  us  relief  as  the  one  from  which  we  appealed? 
We  pray  your  honors  to  give  a  final  judgment  for  us,  if  we  are  entitled  to  it ; 
hut,  at  all  events,  a  final  judgment.  According  to  the  views  of  the  Judge  of 
ttie  District  Court,  the  judgment  should  have  been  one  of  non-suit 

Johnson,  for  defendant ; 

Some  weeks  after  this  case  was  submitted  to  the  late  Supreme  Court,  a  sup- 
plemental brief  was  filed  by  plaintiffs,  on  the  seventeenth  page  of  which  a  new 
question  of  fact  is  raised.  "  None  of  the  creditors,"  it  is  said,  "  have  ever  had 
the  notices  required  by  the  law,  so  far  as  the  record  shows,  and  therefore  none 
of  them  are  bound,  except  those  who  have  made  themselves  parties  voluntarily. 
It  thus  appears  the  defendant  claims  the  benefit  of  judicial  proceedings,  which 
he  conducted  against  his  creditors  without  citing  any  one  of  them." 
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NoiiTHKinf  Bakk  The  plaintiffs  show  bj  their  corporate  name,  by  the  allegations  in  their  pcti- 
or  KwTocKT  jjqj^^  j^jj^  ^y  evidence,  for  the  express  purpose  of  avoiding  the  effect  of  the  inaol- 
SQuiRBi.  vent  proceedings  whose  validity  is  now  for  the  first  time  questioned,  that  they 
are  not  and  were  not  domiciliated  in  this  State,  and  therefore  could  not  be  di- 
rectly cited  here.  Neither  party,  on  the  trial  of  the  case  before  the  District 
Court,  thought  of  inquiring  for  the  Sheriff  ^s  return  of  notice  to  the  creditors 
domiciled  in  the  parish  of  Orleans.  The  regularity  of  the  proceedings  was  md- 
admitted,  as  is  stated  by  the  District  Judge  in  his  opinion.  The  brief  of  the 
counsel  for  plaintiffs,  which  he  had  prepared  for  the  District  Court,  the  otHy 
brief  on  file  when  the  case  was  tried  before  this  Court,  contains  no  intimation  of 
the  existence  of  any  such  issue.  An  appellate  Court  cannot  be  called  on  to 
decide  issues  thus  first  sprung  upon  it,  as  if  it  were  a  Court  of  original  jurisdic- 
tion, long  after  the  submission  of  the  case  to  it  as  an  appellate  tribuniH  If  it 
considers  the  issue  material  and  legally  raised  at  this  stage  of  the  proceedings^ 
it  is  presumed  it  will  remand  the  case.  The  missing  return,  showing  notice  to 
the  resident  creditors,  can  now  be  produced.  We  do  not  pretend  that  the  plain- 
tiffs were  notified  as  resident  creditors.  The  law  says,  *^  if  any  of  the  creditors 
reside  out  of  the  territory,  the  Judge  shall  appoint  a  counsel  to  represent 
them  in  the  meeting  of  creditors."  Old  Code,  p.  488,  Art  4,  Sec.  8.  This  is 
the  law  referred  to  in  Sec.  8,  of  the  insolvent  law  of  1817.  Art  3065,  of  the 
Code  of  1825,  not  in  the  Old  Code,  is  declaratory  of  the  law  implied  in  the  above 
citation  from  the  Old  Code.  "Absent  creditors,  and  who  are  not  domiciled  in 
the  State,  are  not  in  any  case  summoned  to  the  meeting.  They  are  to  be  re- 
presented by  an  attorney,  &c." 

The  record  shows  that  J/r.  Bayn^  was  appointed,  and  that  he  attended  tho 
meeting  of  the  creditors  and  did  his  duty. 

There  is  another  category  of  creditors  entitled  to  a  summons  to  the  meeting 
of  creditors,  respecting  whom  the  record,  even  accompanied  by  a  full  sheriff's 
return,  could  show  nothing.  Creditors  residing  in  the  State,"  but  out  of  tho 
parish,  are  summoned  by  the  notary,  by  letters  addressed  to  them,  but  no  return, 
certificate  or  record  of  this  summons  is  ever  filed  in  Court.  The  law,  moreover, 
requires  publications  in  newspapers,  calling  creditors  to  attend  the  meeting,  but 
proof  that  they  were  made  is  never  filed  in  .Court,  unless  called  for  by  some 
proceedings  out  of  the  usual  course. 

All  these  steps  are  essential  to  the  regularity  of  the  proceedings,  and  the 
omission  of  them  would  probably  provoke  op})osition  to  the  cession  in  its  earliest 
stage.  In  the  absence  of  such  opposition,  in  the  absence  of  any  charge  or  alle- 
gation impugning  the  good  faith  of  the  insolvent,  or  his  manner  of  conducting 
the  cession,  were  we  called  upon  to  prove  more  than  that  there  was  a  cession. 


and  tliat  the  plaintiffs  were  made  parties  to  it  in  the  only  way  in  which  ab.sent 
, cj^ditolMfcif he  made  parties?  The  plaintiff's  petition  and  supplemental  peti- 
tion show  thar-the^  anticipated  the  defence  which  was  set  up,  and  sought  to 
evade ^^  by  invoking  the  protection  of  the  Constitution  of  the  United  States. 
*  with' such  p!e&(}ings  under  our  system,  we  have  shown  enough  to  entitle  us  to 
the  bienefit  of  the  presumption  omnia  recte  acta.  The  plaintiff's  course  corrobo- 
rates the  pcesumptft>n.  If  the  Court  should  be  of  a  different  opinion,  we  ask 
'  that  the'*oSBe'  b(S  remanded,  that  the  regularity  of  the  eoneurao  may  be  fully 
established.         /^ 

In  the  loTPp  oiscussion  of  authorities  previously  quoted  and  considered,  we 
shall  not  follow  the  supplemental  brief.  Savoy e  v.  Martih^  10,  Met  694,  is  a 
new  authority,  the  effect  of  which  could  be  more  correctiy  estimated,  if  the 
clear  and  concise  statement  of  facts  had  not  been  unfortunately  omitted.  We 
will  supply  the  omission. 

"  Assumpsit  on  this  note.     Boston,  Oct  3,  1848.     Ten  days  after  date  we 
promise  to  pay  to  the  order  of  W.  H.  Marsh  <fe  Co.,  $256,  value  received. 
(  Signed,)  MARSH,  HO VEY  &  GLINES.*' 

The  parties  submitted  the  case  to  the  Court  on  the  statement  of  facts  which 
follows ;  the  defendants  made  the  note  declared  on,  and  endorsed  it  by  the  name 
of  W.  H,  Ma/rsh  &  Co.  to  the  plaintiffs  before  its  maturity.  The  defendants 
then  were,  and  for  a  long  time  afterwards  continued  to  be,  inhabitants  of  Lowell 
in  this  Commonwealth.  The  plaintiffs  then  were  and  ever  since  have  been  co- 
partners in  business,  and  inhabitants  and  residents  of  the  State  and  city  of 
New  York." 
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The  rest  of  the  statement  shows  that  two  of  the  defendants  obtained,  in  Northicxk  Baitk  * 
1844,  a  certificate  of  discharge  under  the  insolvent  law  of  Massachusetts,  and    °'  Kkthtcky 
that  the  question  submitted  to  the  Court  was,  whether  as  to  them,  under  these       SQrntu. 
fiurts,  the  plaintifis  could  maintain  their  action. 

This  is  a  wholly  different  case  from  ours.  It  comes  strictly  within  the  pur- 
view of  the  case  of  Ogden  v.  Saunders.    The  Court  decides  it  on  that  ground. 

But  after  disposing  of  the  case  on  that  ground,  Justice  Dewey y  who  was  the 
organ  of  the  Court,  proceeds  to  make  a  variety  of  remarks,  some  of  which, 
quoted  on  p.  12  of  the  supplemental  brief  of  plaintiffs,  appear  to  be  founded 
on  a  confused  idea  of  the  facts  of  the  case,  and  to  be  wholly  uncalled  for  in  its 
decision.  We  have  shown  that  the  makers  and  payees  of  the  note,  were  one 
party,  and  the  endorser,  the  other,  with  whom  the  former  directly  contracted. 
Judge  Dewey  seems  to  assume  that  there  were  three  parties,  and  that  a  ncgo- 
ciable  contract  between  the  first  and  second,  was  assigned  to  the  third  by  en- 
dorsement He  then  expresses  the  opinion,  that  a  contract  with  a  fellow 
citizen,  in  negociable  form,  might  be  discharged  by  the  insolvent  act  of  the 
State  where  it  was  made,  so  long  as  the  obligee,  or  any  citizen  of  the  same 
State  held  it,  but  would  not  be  so  discharged  after  assignment  to  one  not  a  citi- 
zen of  the  State.  The  contract  is  born  with  the  seeds  of  destruction  in  it,  but 
they  are  rendered  inoperative  by  removal  from  its  native  atmosphere.  It  claims 
from  the  Constitution  of  the  United  States  protection  in  the  hands  of  one  class 
of  citizens,  which  is  denied  to  it  in  the  hands  of  another.  The  law,  governing 
it,  is  not  impressed  upon  it  at  the  time  it  is  made,  but  is  determinable  afler- 
afterwards,  at  the  will  of  the  creditor,  and  is  indeed  subject  to  constant  muta- 
tions, as  nothing  prevents  a  note  or  bill,  or  any  other  contract,  from  being 
passed  backwards  and  forwards  several  times,  between  the  protected  and  the 
unprotected  classes  of  holders. 

Such  is  the  doctrine  of  the  dicta  in  this  case,  and  in  Braynard  v.  Marshall^ 
which  the  plaintiffs  invoke  against  us,  or  it  is  nothing  at  all.  No  wonder  that 
Story  so  earnestly  refuted  it  in  the  Sect.  166  et  seq.  of  his  work  on  Bills,  cited 
in  our  original  brief.  If  law  is  a  rule,  that  cannot  be  law  which  makes  the 
legal  effects  and  incidents  of  contracts  variable  and  determinable,  at  the  will  of 
the  creditor,  at  any  time  after  the  contract  is  made. 

The  facts  in  Braynard  v.  Marshall  did  not  call  for  such  expressions  of  opin- 
ion any  more  than  those  of  Satoye  vs.  Marsh,  There  was  in  that  case  no  real 
party  between  the  New  York  defendant  and  the  Massachusetts  plaintiff,  who 
for  goods  sold  to  the  former  by  his  agent,  received  a  note  of  the  former,  made 
payable  to  the  agent^s  order  it  is  true,  but  immediately  endorsed  •  -  — 
to  the  plaintiff^  as  the  defendant  was  informed  it  would  be. 
in  which  the  consideration  moved  from  the  plaintiff,  a  citizen 
while  the  obligation  was  made  by  the  defendant,  a  citizen  < 
the  knowledge  that  it  was  to  go  to  the  plaintiff.  It  was  thus  ^ 
Ogd^n  v.  Saunders.  The  decision  ot  the  case  was  rested  on  ( 
dii^harge  by  a  New  York  insolvent  law  could  have  no  effect/ 
This  is  impliedly  contrary  to  the  theory  propounded  in  Savoys 
Cook  V.  Moffat^  that  a  discharge  which  is  good  in  one  forum^ 
fbrum,  and  that  one  which  is  unconstitutional,  is  to  be  held  i 
the  State  which  gave  it,  as  well  as  in  the  Courts  of  the  Ui 
those  of  other  States  of  the  Union.  We  make  this  observation  by  tli^way. 
The  principal  object  of  our  remarks  on  the  cases  of  Braynard  v.  Marshall^  and 
Saroye  v.  Marsh,  is  to  show  that  they  were  in  reality  like  the  case  of  Ogden  v. 
SaunderSy  and  were  decided  on  grounds  not  applicable  to  the  case  before  this 
Court ;  that  whatever  opinions  in  those  cases  seem  to  favor  the  views  of  the 
counsel  for  plaintiff,  are  mere  dicta,  founded  on  a  misconception  of  the  facts,  at 
any  rate,  uncalled  for  in  either  case.  These  dicta  are  refuted  by  Story,  in  the 
passages  cited,  not  merely  by  the  most  cogent  reasoning,  but  by  the  highest 
authority.  Among  the  authorities  cited  by  him  is  that  of  Ory  v.  Winter,  4  N. 
S.  277. 

That  the  Supreme  Court  of  Massachusetts  intends  to  go  no  further  than  the 
case  of  Ogden  v.  Saunders  clearly  carries  it,  and  even  so  far  goes  unwillingly, 
is  fally  and  forcibly  stated  in  the  late  decision  made  by  that  Court  in  the  case 
of  Brigham  v.  Henderson,  1  Cushing  (Mass.)  Rep.  430.  But  not  for  this  rea- 
son only  do  we  call  the  attention  of  the  Court  to  this  case. 
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In  it,  the  idea  that  the  plaintiff,  who  resided  in  Massachusetts  when  the  ac- 
ceptance was  given,  could,  by  removal  to  New  Orleans,  avoid  the  effect  of  the 
discharge  by  the  insolvent  law  of  Massachusetts,  is  ably  refuted  in  this 
language : 

"  If  his  (the  plaintiff  ^s)  removal  from  Boston  to  New  Orleans  would  enable 
him  to  avoid  the  defendant's  discharge,  so  would  the  removal  of  a  creditor 
across  the  line  of  a  State,  (however  small  the  distance,)  enable  him  to  do  the 
same ;  thus  making  the  operation  of  the  insolvent  law  upon  contracts  made 
between  debtor  and  creditor,  citizens  of  the  Commonwealth,  to  depend  upon 
the  will  of  the  creditor.  In  the  language  of  the  late  Mr.  Justice  Hubbard^  with 
reference  to  another  subject,  (4  Met  404,)  it  will  be  time  enough  to  yield  in  this 
matter  of  State  jurisdiction  when  the  question  of  right  has  been  determined 
by  the  highest  tribunal/* 

What  difference  would  there  have  been,  in  our  case,  between  Mr.  Bunion 
removing  to  Kentucky  with  our  acceptance,  and  his  selling  it  to  a  citizen  of 
Kentucky  ?  In  either  case  it  would  be  to  make  ^^the  operation  of  the  insolvent 
law  between  debtor  and  creditor,  citizens  of  the  commonwealth,  to  depend  up- 
on the  will  of  the  creditor." 

There  is  but  one  other  point  that  we  intend  to  notice.  The  counsel  for  plain- 
tiffs complains  that  he  was  not  non-suited.  But  he  has  not  shown  in  what 
manner  he  is  aggrieved  by  a  judgment  which  might,  under  some  circumstances, 
be  more  favorable  to  him  than  a  non-suit,  under  no  circumstances  less  so. 

In  giving  judgment  declining  jurisdiction,  the  Court  gave  one  equivalent  to 
non-suit,  and  the  further  order  to  cumulate  the  suit  with  the  proceedings  in  the 
concurso,  in  no  manner  obliges  the  plaintiffs  to  pursue  their  claim  there.  If  be 
was  not  aggrieved  hy  the  judgment  given,  although  it  contained  surplusage,  or 
an  order  equivalent  to  a  permission  or  privilege,  of  which  he  does  not  wish  to 
avail  himself,  or  an  order  which  was  incorrect  or  uncalled  for,  there  is  no  reason 
why  we  should  be  saddled  with  the  costs  of  an  appeal.  The  language  of  Arti- 
cles 571,  573,  592,  888,  889,  C.  P,  sustains  this  equitable  view.  The  judgment 
of  the  Court  says  there  was  a  concurso  to  which  you  were  made  a  party,  and 
this  claim  of  yours  was  provable  under  it  If  you  have  any  remedy  under  that, 
I  give  you  the  benefit  of  it  by  referring  you  to  the  only  Court  in  Louisiana 
which  can  administer  it  You  have  neither  alleged  nor  shown  grounds  for  or- 
dering a  new  surrender,  which  is  the  only  case  in  which  this  Court  could  aid 
you,  and,  therefore,  it  dismisses  you.  AVe  say  that  this  was  a  proper  judgment, 
that  if  the  reference  to  another  Court  was  superfluous,  it  could  do  the  plaintiff 
no  prejudice. 

We  sum  up  with  the  points  made  in  our  original  brief,  and  which,  we  think, 
we  have  maintained : 

That  if  we  had  been  discharged  under  the  insolvent  act,  it  would  have  been 
no  infringement  of  the  Constitution  of  the  United  States,  and,  a  fartiori,  that 
the  mouitication  of  the  remedy,  sole  benefit  of  the  Act  which  we  contend  for, 
is  constitutional,  and  should  be  secured  to  us  by  the  Courts  of  the  State. 

The  plaintiff,  having  failed  to  show  that  he  was  aggrieved  by  tlie  judgment 
appealed  from,  we  ask  that  the  judgment  be  affirmed,  with  costs. 

Ogden,  J.  The  defendant,  a  citizen  of  Louisiana,  resists  a  suit  instituted  by 
the  plaintifls,  citizens  of  Kentucky,  to  recover  the  amount  of  a  draft  accepted 
by  a  commercial  firm  of  which  he  was  a  member,  on  a  plea  in  the  following 
words :  "  That  since  the  execution  and  protest  of  said  draft,  to  wit,  some  time 
in  the  year  1850,  defendant  made  a  cession  of  all  his  property  to  his  creditors, 
under  the  provisions  of  the  Act  of  February  20th,  1817,  relative  to  the  volun- 
tary surrender  of  property ,  and  of  the  Acts  amendatory  thereof,  and  of  the 
Civil  Code  of  Louisiana,  to  which  proceedings  the  plaintiffs  were  made  parties, 
under  the  provisions  of  said  laws — that  a  stay  of  all  proceedings  against  the 
person  and  property  of  defendant  was  granted  by  order  of  the  Fifth  District 
Court  of  New  Orleans,  before  which  said  cession  was  made,  and  that  said  order 
has  never  been  set  aside."  The  present  suit  is  alleged  to  be  in  violation  of  that 
order  and  of  the  law  under  which  the  contract  sued  on  was  made.  The  bill  is 
dated  at  New  Orleans,  drawn  by  L.  Janin,  a  citizen  of  Louisiana,  on  LaforeU 
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<&  Squir€8j  at  Now  Orleans,  and  made  payable  to  the  order  of  Benjamin  Win-  Nowhbm  Baxk 
Chester^  and  has  on  it  the  blank  endorsements  of  Benjamin  Winchester  and  r. 

Miles  Taylor,  The  parties,  whose  names  are  to  the  bill,  were  all  citizens  of  **^«^ 
Louisiana  at  the  time,  and  the  acceptors  were  commission  merchants  residing 
and  doing  business  in  New  Orleans.  The  bill  was  accepted  and  endorsed  for 
the  accommodation  of  the  drawer,  precisely  in  the  shape  in  which  it  appears 
now  in  the  record.  Logan  Hunton^  also  a  citizen  of  Louisiana,  became  the 
owner  of  it,  and  sent  it  to  Kentucky,  where  it  was  bought  by  the  plaintiffs. 
The  name  of  Hunton  is  not  on  the  bill. 

The  case  has  been  ai^gued  with  much  zeal  and  ability  on  the  question  of  the 
effect  and  validity  of  the  insolvent  laws  of  the  State,  and  the  judicial  proceed- 
ings which  have  taken  place  under  them,  as  affecting  the  right  of  the  plaintifik, 
citizens  of  another  State,  under  the  circumstances  of  this  case,  to  prosecute 
this  suit  in  a  Court  of  this  State,  notwithstanding  the  order  staying  all  proceed- 
ings against  the  person  and  property  of  the  defendant.  A  question,  howerer, 
has  been  raised  in  this  Court  which  does  not  seem  to  have  been  considered  in 
the  Court  below,  and  which  it  is  necessary  first  to  dispose  of  It  is  denied  that 
the  plainti£&  were  duly  made  parties  to  the  proceedings  in  bankruptcy,  insti- 
toted  by  the  defendant  This  was  undoubtedly  essential  to  give  validity  to  the 
plea  which  has  been  set  up.  The  bill  is  found  in  the  Schedule  of  defendant's 
liabilities,  and  the  holder  of  it  is  represented  to  be  A.  &  Trotter^  agent  of  the 
Nerthem  Bank  of  Kentucky,  Trotter  is  not  represented  as  either  being  pre- 
sent, or  residing  in  New  Orleans,  and  the  personal  service  on  him,  which  the 
plaintiff  contend  should  have  been  shown,  we  think  was  not  necessary.  Coun- 
sel was  appointed  to  represent  the  absent  creditors,  and  that  is  the  only  formal- 
ity required  by  law  to  make  absent  creditors  parties  in  cases  of  voluntary  sur- 
renders. Acts  of  1817,  p.  180.  The  bill  was  then  in  suit  in  the  United  States 
Court  in  New  Orleans,  in  the  name  of  the  present  plaintiffs,  and  in  the  descrip- 
tion a  special  reference  was  made  to  that  smt  The  plaintiff  were,  therefore, 
legally  parties  to  the  proceedings,  and  we  will  now  proceed  to  consider  the 
argument  and  authorities  which  have  been  submitted  to  us  on  the  merits  of  the 
plea. 

The  order  of  the  Court,  made  under  the  authority  of  a  sovereign  State,  ac- 
cepting the  surrender  of  defendant's  property  and  staying  all  proceedings 
against  him,  must  preclude  any  creditor  firom  instituting  a  suit  in  a  Court  of 
this  State,  unless  the  law  itself  is  a  nullity.  The  argument  of  the  counsel  for 
plaintiffs  is  not  understood  as  contending  for  the  absolute  nullity  of  the  law,  for 
it  seems  to  be  conceded  everywhere  to  be  now  well  settled,  that  State  insolvent 
or  bankrupt  laws,  as  to  contracts  posterior  to  those  laws,  are  valid  and  binding 
between  citizens  of  the  State  where  such  laws  exist  as  to  contracts  made  and 
to  be  performed  in  the  State.  Bnt  the  State,  in  its  sovereign  capacity,  can 
exercise  the  fullest  authority  over  its  own  tribunals,  and  prohibit  citizens  of 
other  States  from  suing  in  them  on  contracts  made,  either  in  or  out  of  the 
State,  unless  there  is  some  superior  power  by  which  her  authority  in  this  re- 
spect is  circumscribed.  The  State  has  declared  her  will  on  this  subject  Her 
iBSolTent  laws  expressly  extend  their  operation  to  all  persons,  whether  citizens 
of  other  States  or  foreigners ;  and  all  contracts  are  declared  to  be  affected  by 
them,  whether  made  in  or  out  of  the  State,  or  to  be  performed  in  or  out  of  the 
State.  The  plaintiffs  claim  an  exemption  from  the  operation  of  this  law  as  re- 
gards Aem,  which  they  can  only  be  entitled  to  by  showing  either  that  the 
48 
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NoRTHSRs  Bask  whole  law  is  repugnant  to  the  constitution  of  the  United  States,  and,  therefore, 
OF  KmrucKT 

«.  void,  or  that  by  the  effect  of  some  clause  in  the  constitution,  so  much  of  the 

^^^  law  as  prohibits  them  from  suing  in  the  Courts  of  the  State,  is  inoperatiTe. 
The  right  of  the  several  States  to  pass  bankrupt  laws  so  long  as  Congress  re- 
frained from  ezercisii)g  the  power  given  to  them,  by  the  constitution,  of  passing 
uniform  bankrupt  laws,  has  never  been  questioned  since  the  decision  in  the  case 
of  Sturges  v.  Crowninshield,  4  Wheaton.  It  was  there  held  that  the  States  might 
pass  bankrupt  laws,  provided  they  did  not  violate  the  10th  sect  of  the  Ist  arti- 
cle of  the  constitution  of  the  United  States,  which  declares  that  no  State  shall 
pass  a  law  impairing  the  obligation  of  contracts.  Jvdge  Marshtdl,  in  deliver- 
ing the  opinion  of  the  Court  in  that  case,  says,  the  constitution  did  not  grant  to 
the  States  the  power  of  passing  bankrupt  laws,  it  found  them  in  possessioo  of 
that  power,  and  restrained  them  so  far  as  to  prevent  them  from  passing  laws 
impairing  the  obligation  of  contracts.  He  also  declares,  in  that  opinion,  that 
the  insolvent  laws  existing  in  the  different  States  at  the  adoption  of  the  consti- 
tution, which  went  further  than  discharging  the  person  from  imprisonment, 
wera  obnoxious  to  the  constitutional  prohibition.  According  to  the  opinion  ex- 
pressed in  that  case,  the  insolvent  laws  of  this  State  would  be  repugnant  to  the 
constitution  of  the  United  States,  and  would  be  void,  as  well  in  regard  to  our 
own  citizens  as  in  regard  to  the  citizens  of  other  States.  It  is,  however,  well 
known  that  the  whole  subject  of  the  constitutionality  and  effect  of  State  bank- 
rupt laws  came  afterwards  under  review  in  the  leading  case  of  Ogden  v.  Saun- 
ders,  12th  Wheaton — and  that  it  was  then  decided  by  the  Court,  that  a  dis- 
charge under  a  State  law,  when  the  contract  was  made  between  citizens  of  the 
State  under  whose  law  the  discharge  was  obtained,  should  be  held  to  be  valid. 
In  regard  to  citizens  of  other  States,  the  Court  says :  "  But  when  the  State 
passes  beyond  its  own  limits  and  acts  upon  the  rights  of  the  citizens  of  other 
States,  there  arises  a  conflict  of  sovereign  power,  and  a  collision  with  the  Judi- 
cial powers  granted  to  the  United  States,  which  renders  the  exercise  of  such  a 
power  incompatible  with  the  rights  of  other  States  and  with  the  constitution  of 
the  United  States."  Jtidge  Marshall,  who  had  delivered  the  opinion  of  the 
Court  in  the  case  of  Sturges  v.  Crowninshield,  assented  to  this  judgment,  and 
the  constitutionality  and  validity  of  State  bankrupt  laws  in  its  effects  on  pos- 
terior contracts  to  the  extent  of  even  entirely  discharging  the  obligation,  was 
established  by  that  decision.  The  case  of  Ogden  v.  Saunders  presented  the 
question,  whether  Ogden,  who  had  obtained  a  discharge  in  New  York  under 
her  insolvent  laws,  could  successfully  plead  that  discharge  in  bar  of  a  suit  in- 
stituted against  him  in  the  United  States  Court  at  New  Orleans  by  Saunders  on 
a  bill  drawn  by  Jourdan,  at  Lexington,  in  Kentucky,  on  Ogden,  then  a  citisen 
and  resident  of  New  York,  and  there  accepted  by  him.  The  Court  held  that 
the  fair  and  ordinary  exercise,  by  the  States,  of  the  power  to  pass  bankrupt 
laws,  did  not  necessarily  involve  a  violation  of  the  obligation  of  contracts,  but 
that  the  exercise  of  that  power,  as  regarded  the  rights  of  Saunders,  a  citizen  of 
a  different  State  from  the  one  under  whose  laws  the  discharge  had  been 
granted,  was  incompatible  with  the  rights  of  other  States — and  held  the  dis- 
charge set  up  to  be  invalid.  From  the  language  made  use  of  in  the  propoa- 
tions,  as  above  stated  by  the  Court,  it  would  seem  that  they  considered  the 
rights  of  the  State  to  pass  such'  laws  as  only  circumscribed  in  so  much  as  by 
the  constitution  of  the  United  States  the  Federal  Courts  were  clothed  with  tiie 
power  of  deciding  controversies  between  citizens  of  different  States.     In  the 
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previous  case  of  Sturges  y.  Orowninshield,  where  the  same  law  of  New  York  NomenM  Bark 
was  held  to  be  unconstitutional,  and  where  the  contract  was  in  fact  made  prior  «. 

to  the  law  granting  the  discharge,  Judge  Marshall  had  deemed  it  proper  to  saj  bq^"*'^ 
that  the  opinion  was  confined  to  a  case  in  which  a  creditor  sues  in  a  Court,  the 
proceedings  of  which  the  Legislature,  whose  act  is  pleaded,  had  not  a  right  to 
control ;  thereby  strongly  intimating  the  opinion  that  the  Legislature  of  the 
Stale  would  necessarily  exercise  an  absolute  control,  so  far  as  concerned  the 
Courts  of  the  State.  It  is  principally  on  the  reasoning  adopted  by  the  Court 
in  the  ease  of  Ogden  v.  Saunders,  and  on  the  authority  of  the  case  of  Zaeharis 
▼.  BoyU,  6  Peters  R.  635,  together  with  a  decision  of  Judge  Woodbury,  in  the 
Circait  Court  of  the  United  States,  and  numerous  decisions  of  State  Courts — 
that  the  plaintiffs^  counsel  hare  based  their  argument  to  contend  that  defendant 
is  amenable  beforo  our  own  Courts  at  Uie  suit  of  citizens  of  another  State. 
We  have  examined  the  cases  referred  to,  and  particularly  the  case  of  Towneet  al 
V.  Smith,  1  Woodbury  &  Minot,  118,  in  which  Judge  Woodbury  has  reviewed, 
at  great  length,  all  the  decisions  on  that  subject  The  result  of  that  examina- 
tion is,  we  think  it  to  be  settied  by  judicial  authority,  Ist  That  the  insolvent 
or  bankrupt  laws  of  a  State,  if  not  suspended  by  the  enactment  of  a  uniform 
bankrupt  law  by  Congress,  are  constitutional  and  valid  as  to  all  posterior  con- 
tracts entered  into  between  citizens  of  the  State  whero  such  laws  exist,  and 
equally  so  whether  they  affect  the  obligation  or  the  remedy  only.  2d.  That  a 
discharge  granted  under  such  laws,  as  between  citizens  of  the  State  whero  the 
discharge  is  granted,  and  as  to  contracts  made  and  to  be  executed  thero,  is 
valid  and  binding  every  whero.  3d.  That  it  is  only  in  regard  to  contracts 
made  between  citizens  of  different  States,  and  not  stipulated  to  be  performed  in 
the  State  whero  the  discharge  is  granted,  that  the  validity  of  such  discharge 
can  be  questioned,  if  at  all,  in  the  Courts  of  the  State  where  it  was  granted, 
aHhougfa  in  the  Courts  of  the  Circuits  of  the  United  States,  according  to  their 
existing  jurisprudence,  a  discharge,  under  those  circumstances,  would  not  be 
held  good  as  a  plea  in  bar. 

The  two  first  propositions  are  established  by  all  the  authorities,  and  their  cor- 
rectness now  can  scarcely  be  questioned.  The  third  proposition  is  the  one  which 
diroctly  involves  the  right  of  the  plaintiffs  to  maintain  this  action.  Their  coun- 
sel contend  that  their  case  is  not  embraced  by  it ;  that  the  contract  sued  on  was 
made  between  a  citizen  of  Louisiana  and  citizens  of  Kentucky,  and  that  as  no 
place  of  performance  is  indicated  in  the  contract,  Louisiana  cannot  be  considerod 
as  the  place  where  it  was  to  be  performed.  They  deny,  however,  the  correct- 
nesB  of  the  legal  proposition  itself,  and  say  it  is  immaterial  whether  the  contract 
was  made  diroctiy  with  the  citizen  of  another  State  or  not,  and  that  it  would 
make  no  difference  even  if  Louisiana  was  to  be  considered  as  the  place  of  per- 
fonnance;  and  they  contend  that,  although  this  suit  could  not  be  entertained 
in  the  Federal  Court  for  the  reason  that  their  titie  to  the  bill,  as  shown  on  its 
face,  is  traced  through  an  immediate  endorsee,  residing  in  the  same  State  with 
the  maker,  yet  they  are  entitied,  under  the  facts  and  law  of  the  case,  to  main- 
tain their  action  in  the  State  tribunals.  The  first  branch  of  the  proposition 
which  is  denied  by  them,  viz :  that  it  is  only  in  regard  to  contracts  between 
citizens  of  different  States  that  the  validity  of  a  discharge,  under  a  State  insol- 
vent law,  can  be  questioned,  appears  to  us  to  be  fully  established  in  the  case  of 
Ogden  v.  Samiders,  The  case  of  Bra/ynard  v.  Marshall,  8  Pickering,  194,  in 
which  it  was  held  that  if  a  note  had  either  been  given  to  a  person  belonging  to 
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NoftTHnof  Ba^kk  another  State,  or  had  been  endorsed  to  one  before  the  discharge  issued,  the  dis- 
«.  charge  would  be  no  bar  when  the  contract  was  sued  on  in  the  Courts  of  another 

^*"*""'  State,  from  that  in  which  the  discharge  is  granted,  is  not  applicable  in  principlo 
to  this  case,  and  if  it  was,  does  not  appear  to  be  consistent  with  the  doctrine 
laid  down  in  the  case  of  Ogden  y.  Saunders.  Judge  Story,  who  was  one  of  the 
Judges  who  decided  that  case,  has  expressed  his  opinion  to  that  effect.  Story 
<m  Bills  of  Exchange,  Sees.  166, 167, 168,  169.  The  second  branch  of  the  pro- 
position, viz :  that  when  even  the  contract  is  made  directly  with  a  citizen  of 
another  State,  if  it  is  stipulated  to  be  performed  within  the  State  where  the  con> 
tract  is  made,  and  where  the  discharge  is  granted,  it  is  not  obnoxious  to  the 
constitutional  prohibition  against  a  Stati^^s  passing  laws  impairing  the  obligation 
of  contracts,  is  fiurly  deducible  irom  the  reasoning  of  Judge  Story  in  the  case 
pf  JBoyle  V.  Zacftarie  <6  Turner^  4  Peters'  R.,  644.  In  that  case  Zaeharie  db 
Turner  having  obtained  a  judgment  in  the  United  States  District  Court  at  New 
Orleans  against  Boyle,  who  was  a  citizen  of  Maryland,  for  money  advanced  by 
them  on  account  of  Boyle,  in  New  Orleans,  and  which  Boyle  assumed  to  pay 
them,  proceeded  to  execute  their  judgment,  and  were  enjoined  by  a  bill  in  equity 
in  the  Circuit  Court  of  Maryland,  on  the  ground  that  Boyle  had  obtained  a  dis- 
charge under  the  Insolvent  Act  of  Maryland.  The  Court  considered  the  con- 
stitutionality of  the  State  insolvent  law  as  settled  by  the  decision  in  the  case  of 
Ogden  against  Saunders,  but  it  was  contended  that  the  contract  upon  which  the 
judgment  was  founded  was,  in  contemplation  of  law,  a  Maryland  contract,  and 
not  a  Louisiana  contract,  and  was,  therefore,  discharged  under  the  Insolvent  Act 
of  Marfland.  Judge  Story  answered  the  objection  by  showing  that  the  con- 
tract, on  the  part  of  Boyle,  was  to  pay  Zacharie  and  Thrner  for  advances  made 
by  them  for  him  in  New  Orleans,  and  that  the  payment,  unless  otherwise  stipu- 
lated, would  also  be  understood  to  be  made  in  New  Orleans:  He  therefore 
treated  the  contract  as  a  Louisiana  contract,  and  not  as  a  Maiyland  contract. 
It  therefore  must  have  been  considered  by  the  Court  that  if  Maryland  had  been 
the  place  of  performance  of  the  contract  by  the  agreement  of  the  parties,  the 
contract  would  have  been  a  Maryland  contract,  and  discharged  under  the  insol- 
vent laws.  And  that  view  is  entirely  consonant  with  the  reasoning  of  the  Court 
by  which,  in  the  case  of  Ogden  v.  Saunders,  they  came  to  a  conclusion  in  favor 
of  the  constitutionality  of  State  bankrupt  laws.  In  the  present  case,  we  are  of 
opinion  that  the  contract  sued  on  was  a  Louisiana  contract  It  was  executed 
in  Louisiana ;  was  made  between  citizens  of  Louisiana ;  and,  not  being  other- 
wise stipulated,  the  payments  would  be  understood  as  intended  to  be  made  in 
Louisiana.  We  have  considered  the  case  as  if  a  discharge  had  been  granted  to 
the  defendant  by  his  creditors,  because,  although  a  discharge  has  not  been 
granted,  it  has  been  contended  that  the  stay  of  proceedings  granted  to  the  de- 
fendant, and  the  exemption  of  his  future  acquisitions  to  a  certain  extent  from 
the  pursuit  of  his  creditors,  which  is  the  consequence  flowing  from  the  eessio 
bonorum,  does  itself  materially  impair  the  obligation,  and  that  such  is  the  effect 
practically,  there  can  be  little  doubt.  We  are  of  opinion,  however,  that,  ac- 
cording to  the  principles  now  settled  by  the  highest  authority,  the  validity  and 
effect  of  our  State  insolvent  laws,  and  of  the  judicial  proceedings  under  them, 
which  are  pleaded  by  the  defendant,  cannot  be  denied  in  the  Courts  of  our  State 
under  the  circumstances  of  this  case.  It  is  not  necessary  to  decide  whether  we 
could  properly,  under  any  circumstances,  nullify  the  laws  of  the  State  so  far  as 
they  only  deny  a  remedy  in  our  Courts  to  the  citizens  of  ot)ier  States,  by  placing 
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them  in  the  same  situation  with  our  own  citizens.     We  are  not  able  to  see  how  Non-niiiai  Bamk 
soch  laws  could  be  considered  as  impairing  the  obligation  of  contracts  entered 
into  between  our  citizens  and  the  citizens  of  other  States,  particularly  as  the 
GongtituUon  of  the  United  States  has  provided  tribunals  under  its  own  authority 
for  the  enforcement  of  such  contracts. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Ck}urt 
below  be  afiSrmed,  with  cost& 

Slidell,  G.  J.  I  consider  the  general  rule  well  settled  that  State  insolYent 
laws,  discharging  the  obligations  of  future  contracts,  are  constitutional.  It 
seems  to  me  equally  clear  that  the  defendant  in  this  case  is  protected  by  our 
State  law.  A  resident  and  citizen  of  Louisiana,  he  accepted  at  New  Orleans  a 
bin  drawn  here  by  a  citizen  of  this  State,  in  favor  of  and  endorsed  by  a  citizen 
of  this  State,  and  negotiated  here  to  a  citizen  of  this  State,  who  afterwards 
transferred  it  to  the  plaintiffs,  residents  of  Kentucky.  Not  only  was  the  ac- 
ceptance made  here,  but  the  reasonable  expectation  of  all  parties  must  have 
been  that  it  was  to  be  paid  here,  where  the  acceptor  lived,  and  was  established 
as  a  merchant.  I  cannot  understand  by  what  right  this  transferee  of  a  Louis- 
iana creditor  can  ask  a  Court  of  Louisiana  to  disregard  its  own  insolvent  laws, 
and  violate  a  eessio  hoTiorum,  and  a  stay  of  proceeding  regularly  adjudged  in  a 
Court  of  Louisiana.  Such  a  doctrine,  it  seems  to  me,  would  involve  principles 
subversive  of  State  sovereignty,  and  for  which  I  find  no  sufficient  warrant  in  the 
Constitution  of  the  United  States. 

I  have,  therefore,  no  hesitation  in  concurring  in  the  affirmance  of  the  decree. 


PoLicB  Ju&T  —  Right  Bank  —  fok  the  use  of  the  New  Orleans, 
Opelousas  and  Great  Westkrn  Railroad  Company  v.  Sucges- 
siox  of  Johx  McDonooh. 

The  Act  of  March  18, 1898,  "^  proTlding  for  the  nilMcripUon  by  the  parishes  and  maniclpal  corporations 
of  this  State  to  the  stock  of  corporations  undertaking  works  of  internal  improyements,  and  for  the 
payment  and  disposal  of  the  stock  so  subscribed  "—is  constitutional. 

Tbe  restrictions  Imposed  by  Articles  108  and  109  of  the  ConsUtotlon  of  1888,  upon  the  aid  which  the 
State  may  grant  to  corporations  for  internal  improvements,  is  no  limitation  upon  the  aid  which  the 
Leglalatare  may  authorise  the  Police  Juries,  Ac.,  to  grant. 

Tbe  prorision  in  the  Act  of  1858,  requiring  that  no  ordinances  imposing  a  tax  for  works  of  Internal 
improvements  shall  be  valid,  unless  it  has  been  ratified  by  a  nuijorlty  of  the  voters  on  whose  pro- 
perty it  is  proposed  tbe  tax  shall  be  levied— is  not  unconsUtuUonal,  nor  at  variance  with  the  spirit  of 
representative  government. 

The  burden  imposed  under  Uie  Act  of  1858  Is  a  tax,  with  regard  to  which  each  cltisen  has  not  a  right 
to  decide,  anthoritatively,  for  himself  alone,  whether  the  tax  Is  for  a  useftil  purpose,  and  will  re- 
doond  to  his  individnal  advantage.  If  each  citlsen  can  be  permitted  to  complain  that  his  tax  has 
been  Increased  withont  his  individual  assent,  and  for  a  purpose  of  which  he,  individually,  disapproves, 
an  government  would  be  at  an  end .  Of  the  public  good  which  warrants  a  tax,  the  Legislature,  for 
general  purposes,  and  tbe  duly  constituted  local  authorities,  acting  under  the  express  will  of  the 
Legislature  for  local  purposes,  are  to  judge. 

The  power  of  taxation,  and  that  of  taking  private  property  for  public  use,  are  distinct  things.  In  tbe 
latter  ease,  previous  compensation  most  be  made.  In  the  former,  though  in  taking  a  man^s  money 
by  taxation  yon  do  take  his  property,  the  compensation  is  considered  as  simultaneously  given  in  the 
benefit,  which,  as  a  cltixen,  he  enjoys  In  common  with  his  flBllow-cltixens,  in  the  public  weUare  and 
the  public  prosperity,  to  the  advancement  of  which  the  money  is  to  be  applied. 


8  Ml 
46  1066 

8  .^1 
48  432 
48  1219 
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Tb«  proTision  thai  the  contribution  leried  shall  entitle  the  oontribntor  to  stock  in  the  eoiporatlon, 
cannot  be  regarded  as  a  grierancef  and  in  no  respects  changes  its  character  as  a  tax. 

The  Supreme  Court  will  exercise  a  discretion  in  entertaing  appeals  from  pro  Jbrma  Judgments.  The 
reyiew  of  a  projbrma  Judgment  is  not  the  exercise  of  original  Jurisdiction .  And  there  can  be  no 
good  ok^ection  to  It  in  a  case  like  this,  where  no  question  of  Cact  is  inT(»lTed,  and  where  the  Jadgnent 
was  entered  up  in  good  faith,  in  order  to  speed  the  trial  of  a  cause  of  great  public  importance. 

APPEAL  from  the  Third  District  Court  of  New  Orieaos,  Kennedy^  J.     Cohert 
and  R.  Eunt^  for  plaintiff  and  appellant     Qritot  and  JL  Pierce^  for  defend- 
ant   Durant  A  Horner^  also  for  defendant,  filed  the  following  brief: 

The  plaintiffs  claim  $417,  which  they  allege  to  be  due  to  them  for  the  amoimt 
of  a  tax  assessed  on  the  defendant's  real  estate  lying  within  their  jurisdiction. 

This  tax  was  assessed  by  the  plaintifis,  in  pursuance  of  an  act  of  12th  March, 
1852,  entitled  **  An  act  providing  for  subscriptions,  by  the  parishes  and  munid- 
pal  corporations  of  this  State,  to  the  stock  of  corporations  undertaking  works  of 
internal  improvement,  and  for  the  payment  and  disposal  of  the  stock  so  sub- 
scribed." 

On  an  examination  of  the  provisions  of  this  act,  it  will  be  found  to  be  repug- 
nant to  various  articles  of  the  Constitution  of  1845,  as  well  as  of  that  which 
now  exists,  and  to  be  totally  in  derogation  of  common  right 

Section  first  of  said  act  (  see  Acts,  page  128)  provides  that  it  shall  be  lawful 
for  police  juries  and  municipal  corporations  of  this  State  to  subscribe  to  the 
stock  of  corporations  undertaking  works  of  internal  improvement  under  ^e 
laws  of  this  State,  on  complying  with  the  provisions  of  tins  act" 

Section  second  specifies  the  form  in  which  the  subscription  ordinance  of  the 
Police  Jury  shall  be  framed. 

The  Legislature  was  without  power  to  confer  such  an  authority  as  this. 
Waiving,  for  a  moment,  the  question  of  the  power  of  the  Legislature  itself, 
under  our  Constitution,  to  embark  in  a  system  of  internal  improvement  to  the 
unlimited  extent  proposed  in  this  section  to  be  allowed  to  Police  Juries,  but 
admitting,  for  the  sake  of  argument,  that  the  power  exists  in  them,  i.  e.,  the 
Legislature,  let  us  consider  whether  that  power  could  be  delegated,  without 
limit  or  restriction,  to  the  Police  Juries  of  the  State. 

The  police  Juries  are  political  corporation& 

Vide  Police  Jury  v.  MeDonogh,  7  Martin,  17, 
jSame  v.  Fluker,  1  Rob.,  389. 
McGuire  v.  Bry,  3  Rob.  196. 

The  laws  establishing  them  are  ordinary  acts  of  legislation,  and  are  to  be 
c<mstrued  and  applied  in  all  cases  like  other  lawh. 

Vide  Reynolds  v.  Baldwin^  1  An.,  162. 

They  are  established  for  public  purposes  alone,  and  to  administer  a  part  of 
the  sovereign  power  of  the  State  over  a  small  portion  of  its  territory. 

Vide  Police  Jury  v.  Shrereport^  5  An.,  665. 

The  part  of  the  sovereign  power  which  this  Police  Jury  administers  is  not 
defined  in  the  act  of  12th  March,  1852,  now  in  question,  (vide  Acts,  page  128 
and  129,)  and  must  be  looked  for  elsewhere.  It  will  be  found  in  the  act  of  28th 
March,  1840,  entitled  ^*  An  act  to  create  a  separate  Police  Jury  in  and  for  that 
portion  of  the  parish  of  Orleans  situated  on  the  right  bank  of  the  river  Mis- 
sissippi." 

Vide  Bullard  &  Curry's  Digest,  page  657. 

It  has,  by  section  3d,  page  658,  Bullard  &  Curry^s  Digest,  the  same  powers 
and  subject  to  the  same  duties  as  the  Police  Juries  of  the  other  parishes  of  the 
State. 

The  powers  and  duties  of  Police  Juries  in  general  are  defined  in  the  act  of 
25th  March,  1813,  and  the  acts  supplementary  thereto. 

Vide  Bullard  &  Curry's  Digest,  pp.  639  et  seq. 

These  powers  and  duties  are  purely  those  of  administration  of  matters  con- 
nected with  the  police  and  good  order  of  the  neighborhood ;  and  hence  tiie 
Police  Jury  is  only  authorized  to  sell  and  buy  movable  or  immovable  property, 
BO  far  as  either  act  may  be  necessary  to  the  proper  carrying  out  of  their  ex- 
pressly delegated  powers,  which  only,  as  a  matter  of  course,  they  possess ;  being 
created  by  £e  Legislature  alone,  and  having  no  power  but  such  as  is  expressly 
conferred. 

Vide  Police  Jury  v.  Slireteport,  5th  An.,  665. 


NEW  ORLEANS,  JUNE,  1863.  343 

What,  then,  is  the  true  extent  of  the  power  conferred  by  the  first  section  of    Foucb  Jurt 
the  act  of  12th  March,  1852,  on  the  Police  Jury  of  this  right  bank?    Nothing    guccaeBioN or 
more  than  to  subscribe  f«r  stock  in  such  ^orks  of  internal  improvement  as  are     McDohooh. 
necessary  to  them  in  performing  the  duties  imposed  upon,  or  the  powers  dele- 
gated to  them.     For  unless  this  be  the  true  extent  and  limit  of  the  power  con- 
ferred, then  the  Police  Juries  are  absolutely  without  restriction  in  this  regard ; 
they  may  subscribe  for  stock,  and  so  contract  debts  without  limitation  as  to 
amount,  and  embark  in  works  of  internal  improvement  not  only  beyond  the 
limits  of  their  respective  parishes,  but  even  beyond  the  limits  of  the  State  itself. 
Such  undertakings  and  enterprises  as  these  were  never  contemplated  by  the 
Legislature  when  the  Police  Juir  of  the  right  baiik  was  constituted,  nor  could 
they  be  allowed  to  raise  money  W  taxation  for  any  such  purpose. 
Vide  Munieipality  No,  1  v.  McDorwgh,  2  R.  244. 
ArUhany  t.  Adams^  1  Metcalf,  284,  286. 
Parsons  Y.  Goshen,  11  Pick,,  896. 
Stetson  Y.  Kempton,  13  Mass.,  272. 
Norton  v.  Mansfield,  16  do.,  48. 

The  tax  attempted  to  be  enforced  here  is  for  a  subscription  to  a  railroad  not 
necessary  to  any  of  the  purposes  for  which  Police  Juries  are  created,  and  ex- 
tending, or  designed  to  extend,  to  the  western  border  of  Louisiana,  and  finally 
to  the  Pacific 

Vide  act  of  22d  April,  1853,  published  in  the  Louisiana  Courier  of  Tuesday, 
17th  May,  1853. 

But  a  very  inagnificant  portion  of  the  road  is  intended  to  be  within  the  ter- 
ritorial limits  of  the  Police  Jury  of  the  right  bank. 

This  law,  then,  of  March  12th,  1852,  under  the  interpretation  put  upon  it  by 
the  plaintiff,  empowers  the  Police  Jury  to  subscribe  for  an  unlimited  amount  of 
stock,  in  a  road  not  necessary  to  their  powers  and  duties  of  administration  and 
police,  and  extending  far  beyond  the  limits  of  their  parish.  Such  unlimited 
power  cannot  be  conferred  under  a  government  where  individual  right  is  re- 
spected ;  it  is  essentially  arbitrary  and  without  restraint,  and  spurns  all  those 
limits  fixed  by  the  principles  on  which  our  institutions  are  founded,  and  which 
our  Constitution  recognizes  as  sacred ;  it  is  such  a  power  which  this  Court  has 
emphatically  denied  to  exist  in  any  of  the  departments  of  the  State  government, 
general  or  local 

Vide  Second  Municipality  v.  Duncan,  2d  An.,  185. 

The  Legislature  has  attempted  to  confer  no  such  power  as  is  contended  for  by 
the  plaintiff  If  the  Legislature  did  make  i\m  attempt,  the  act  iawoid,  as  being 
contrary  to  the  Constitution. 

The  plaint] fib  declare  in  their  brie^  that  **  The  State  Legislature  has  all  the 
legislative  power  not  inhibited  by  the  Constitution  of  the  United  States,  or  by 
tiie  State  Constitution,  or  the  principles  on  which  our  institutions  are  founded.^* 

And  this  Court  has  said  "  that  the  State  Legislature  may  do  whatever  is  not 
prohibited  by  the  (  State  )  Constitution. 

Vide  Bozant  v.  Campbell,  9  Rob.,  413. 

The  Court  goes  much  further  than  the  counsel,  though  the  latter  is  certainly 
much  nearer  Uie  truth. 

There  are  many  powers  of  sovereignty  and  government  not  expressly  men- 
tioned in  the  Constitution  of  the  State,  which,  nevertheless,  the  Legislature  can- 
not exercise :  such  as  the  powers  surrendered  to  the  General  Government  by 
the  Federal  compact ;  those  enumerated  in  the  Convention  with  the  French  Re- 
public, by  which  Louisiana  was  ceded,  and  those  enumerated  in  the  Ordinance 
of  Congress  of  the  Old  Confederation  of  13th  July,  1787. 

Vide  Wardens  of  Church  of  St.  Louis  v.  Blanc,  8  Rob.,  52. 

He  who  should  suppose,  then,  that  the  State  Legislature  is  possessed  of  every 
power  which  the  State  Constitution  does  not  expressly  forbid  it  to  exercise, 
would  be  very  widely  mistaken. 

The  Police  Jury  system  existed  in  this  State  before  the  Constitutions  of  1845 
and  1852 ;  the  powers  and  duties  of  Police  Juries  were  well  defined  ;  and  those 
Constitutions  were  framed  with  reference  to  Police  Juries ;  their  existence  is 
recognized  in  them. 

The  7th  Article  in  each  Constitution  declares,  that  "  The  Legislature  may 
del^ate  the  power  of  establishing  election  precincts  to  the  parochial  or  munici- 
pal authorities."    This  may  be  construed  very  properly  to  mean  that  the  Legis- 
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lature  may  not  delegate  to  the  parochial  authorities,  other  powers  usually  exer- 
cised hj  the  Legislature  only. 

It  must  indeed  be  admitted  as  certain,  that  the  Legislature  cannot  delegate  to 
the  parochial  authorities  a  power  which  it  does  not  itself  possess. 

The  Constitution  of  1845,  Article  116,  and  that  of  1852,  Article  113,  declare 
that  "  No  lottery  shall  be  authorized  by  the  State  "  (  L  e.,  the  Legislature  ;)  of 
course,  then,  a  law  authorizing  Police  Juries  to  carry  on  lotteries  would  be  null 
and  void.  Many  such  examples  might  be  given,  but  they  are  too  plain  for  con- 
troversy. 

Nor  can  the  State  Legislature  effect  indirectly,  by  delegation  of  authority  to 
Police  Juries,  purposes  which  they  are  forbidden  to  pursue  directly  and  by  them* 
selves. 

The  Legislature  could  not,  by  any  act,  transfer  the  whole  legislative  power  of 
the  State  to  the  Police  Juries  (  see  plaintiff  *s  brief,  top  of  page  4,  where  this  is 
admitted ;)  but  under  the  mandate  of  the  sovereign  people,  must  carry  on  the 
legislation  of  the  State  itself;  for  the  Constitution  declares  that  the  legislative 
power  of  the  people  is  vested  in  two  distinct  branches,  the  House  of  Represen- 
tatives and  the  Senate,  and  the  power  of  legislation  exists  no  where  else. 

The  Constitution  of  1845,  Article  32,  and  that  of  1852,  Article  30,  declares 
that  "  all  bills  for  raising  revenue  shall  originate  in  the  House  of  Represen- 
tatives." An  act  delegating  to  the  parochial  authorities  the  power  to  raise,  by 
taxation,  such  sums  as  might  be  necessary  to  defray  the  expenses  of  the  execu- 
tive department,  or  any  other  State  expenses,  would  be  in  conflict  with  these 
Articles.  The  Constitution  intended  to  confine  the  raising  of  money  from  the 
people  for  general  purposes  to  a  particular  body ;  and  that  body  cannot  evade 
the  performance  of  the  duty,  and  shift  the  responsibility  of  it  upon  others. 

The  105th  Article  of  the  Constitution  of  1852  provides,  that  "vested  rights 
shall  not  be  divested  unless  for  purposes  of  public  utility,  and  for  adequate  com- 
pensation previously  made."  The  Legislature  cannot  evade  this  restriction,  and 
delegate  to  the  parochial  authorities  the  right  of  taking  private  property  for  pub- 
lic use,  without  paying  for  it 

The  Article  108  of  the  Constitution  of  1852,  prohibits  the  State,  i.  e.,  the 
Legislature,  from  subscribing  for  stock  in  a  bank ;  now,  the  Legislature  is 
elected  by  the  people  of  all  the  parishes,  and  represents  them ;  and  the  people 
of  all  the  parishes  are  respectively  the  Police  Juries.  If  all  the  Police  Juries, 
by  virtue  of  a  general  act  of  the  Legislature  authorizing  and  empowering  them 
thereunto,  should  subscribe  for  bank  stock,  how  would  this  differ,  so  far  as  re- 
spects result8,*Bo  far  as  the  wants,^he  wishes,  the  obligations  of  the  people  are 
concerned,  from  a  subscription  by  the  Legislature  ? 

Further,  and  to  come  to  the  very  case  involved,  in  this  very  suit,  what  is  th  e 
true  meaning  of  all  these  Articles  in  the  Constitution  restricting  the  debts  of  the 
State?  And,  particularly,  what  is  the  meaning  of  Article  109  of  the  Constitu- 
tion of  1852?  Is  it  not  that  the  people  shall  be  protected  from  the  imposition 
of  the  burthen  of  taxation  for  purposes  of  internal  improvement,  unless  certain 
forms  and  conditions  are  complied  with,  and  unless  certain  safeguards  are  pro- 
vided for  their  protection  ?  Is  it  possible,  then,  that  the  Legislature  can,  by  a 
general  law,  produce  or  cause  to  be  produced  by  others,  the  same  effect  of  bur- 
thening  the  people  with  taxation,  and  at  the  same  time,  break  through  the  con- 
ditions and  overleap  the  barriers  reared  by  the  Constitution  to  protect  the  pro- 
perty of  the  citizens. 

This  Article  109  of  the  Constitution  of  1852,  limits  the  power  of  the  Leg:isla- 
ture,  i.  e.  of  the  State,  to  a  subscription  within  certain  amounts,  for  the  stocks  of 
internal  improvement  companies,  carrying  on  works  "  wholly  or  partially  within 
the  State."  The  limitation  is  salutary,  and  the  reason  of  it  manifest ;  it  was 
intended  to  protect  the  citizens  from  being  taxed  for  any  work  of  internal  im- 
provement out  of  the  State,  and  to  prevent  them  from  being  taxed  for  any  woik 
within  the  State  beyond  a  certain  amount  of  money :  there  is  a  limitation  of 
locality  and  a  restriction  of  the  sum  to  be  subscribed.  These  limitations  and 
restrictions  are  imposed  for  the  benefit  of  the  whole  people  of  the  State ;  they 
are  the  mandate  of  the  sovereign  to  his  agents,  which  the  latter  may  not  trans- 
gress ;  they  must,  on  all  sound  rules  of  interpretation,  be  construed  strictly  in 
favor  of  the  people,  and  against  the  Legislature. 

But  these  restrictions  are  all  evaded  by  the  Act  of  1852,  by  which  the  Legis- 
lature attempts  to  Confer  on  Police  Juries  and  political  corporations,  the  power 
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to  tax  the  people  for  works  of  internal  improrement,  whether  within  or  without     Poucs  Jdbt 
the  State,  and  for  an  amount  of  money  altogether  unlimited.  Suoonsiox  op 

H&rc  is  a  clear  evasion  of  the  restrictions  of  the  Constitution ;  the  Legisla-     moDoiqqv. 
ture  has  no  such  power  as  to  place  a  burthen  upon  the  people  of  more  than 
eight  millions  of  dollars  for  these  works,  nor  to  carry  on  or  aid  in  carrying  them 
on,  out  of  the  State ;  the  Legislature  cannot  then  transfer  such  a  power  to  the 
Police  Juries  or  other  politicid  corporations,  its  subordinates. 

The  Acts  of  12th  March,  1852,  on  which  plaintiffs  rely,  in  its  third  section, 
provides  "  that  no  ordinance  passed  under  its  provisions  shall  be  valid  or  take 
effect  until  it  shall  have  been  approved  and  ratified  by  a  majority  of  the  voters 
on  whose  property  it  is  proposed  to  be  levied.'* 

Fi<itfActsl852,p.  128. 

And  the  same  section  provides  that  a  majority  of  the  said  voters  may  reject 
the  ordinance. 

Acts  1352,  p.  129. 

If  it  should  be  deemed  that  the  Legislature  of  our  State  possesses  the  Consti- 
tutional right  to  delegate  such  powers  as  are  here  claimed  for  the  Police  Jury ; 
and  if  it  should  be  further  considered  that  the  Police  Jury  may  lawfully  embark 
in  enterprises  of  this  nature ;  some  further  questions  then  remain  to  be  settled, 
as  to  whether  the  mode  in  which  the  ordinance  of  the  Police  Jury  is  to  be  rati- 
fied, approved  or  rejected,  be  in  accordance  with  the  principles  and  spirit  of  the 
State  Constitution  and  the  theory  of  our  institutions,  or  not 

The  powers  of  the  government  of  the  State  of  Louisiana  are  distributed  into 
tiiree  departments,  ( mde  Constitution,  Article  1st,)  which  is  to  be  taken  as 
meaning  that  the  whole  sovereign  power  of  the  people,  so  far  as  they  have  not 
delegated  certain  portions  of  the  same  to  the  General  Qovemment,  is  to  be  ex- 
ercised by  three  distinct  departments  or  bodies.  And  this  Article  further  says, 
that  those  powers  which  are  legislative  are  confided  to  one  department  called 
the  Legislature,  which  means  tluit  the  whole  power  of  legislating  in  Louisiana, 
all  sovereign  powers  which  are  not  of  a  judicial  or  executive  character,  are 
vested  in  uie  Legislature,  and  in  that  department  alone ;  no  other  department, 
nor  any  individual  belonging  to  any  other  department,  being  allowed  to  exerdse 
any  legislative  authority,  do  any  legislatiTe  act,  or  perform  any  legislative  func- 
tion whatever. 

Constitution,  Art  2. 

An  act  of  the  legislative  department,  within  its  proper  sphere,  is  binding  on 
every  individual  of  the  State,  when  approved  by  the  £xecuti7e,  or  adopted  by 
the  requisite  minority,  after  his  refusal  to  approve,  and  no  further,  action  of  any 
kind  is  necessary.  Such  an  act  is  unconditional  and  absolute  as  to  its  binding 
force. 

Says  the  8d  Article  of  the  Constitution,  *Uhe  legislative  power  (i.  e.,  the 
whole  legislative  power)  of  the  State  shall  be  vested  in  two  distinct  branches, 
the  one  to  be  styled  the  House  of  Representatives,  the  other  the  Senate.'' 

The  whole  legislative  power  being  vested  in  these  two  branches,  they  alone 
can  legislate ;  no  other  department  of  government  can ;  nor  can  all  the  depart- 
ments combined ;  nor  can  a  portion  of  the  people,  nor  the  whole  people,  for  an 
attempt  on  the  part  of  either  of  these  to  do  so,  would  be  an  attempt  to  act  in 
that  in  which  the  Leginlature  is  exclusive ;  the  sovereign  power  of  legislation 
cannot,  from  its  very  nature,  be  vested  in  two  distinct  quarters  at  the  same  time, 
for  the  case  of  two  sovereigns,  operating  at  the  same  time  and  on  the  same  sub- 
ject, is  an  impossibility ;  and  to  say  they  can  do  so,  is  to  employ  a  contradiction 
of  terms. 

An  act,  though  in  the  shape  of  legislation,  whose  operation  and  effect  are 
suspended  until  a  certain  power  approves  and  ratifies  it,  is  no  law  until  the  ap- 
proval or  ratification  takes  place.  In  such  a  oise,  the  legislative  act  is  really 
the  ratification.  Now,  the  Legislature  of  Louisiana  is  the  sovereign  power  of 
the  government  in  legislating,  as  the  Judiciary  is  in  judging.  The  judicial 
courts  could  not  say,  "  We  decide  this  case  in  favor  of  pkintiff,  or  in  favor  of 
defendant,  but  the  judgment  shall  have  no  force  or  effect  until  submitted  to  a 
vote  of  the  people,  or  to  that  of  a  fraction  of  the  people,  i.  e.,  the  owners  of 
real  estate,  for  instance,  and  ratified  and  approved  by  the  majority  of  those  who 
choose  to  come  forward  and  vote."  Apply  the  same  illustration  to  the  Execu- 
tive, and  suppose  that  the  Governor,  when  an  act  of  the  Legislature  is  sub- 
mi^ed  to  him,  under  t^e  provisions  of  Article  5dd  of  the  Constitution^  should 
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Pbuoi  Jmr  approve  and  sign  the  same,  but  with  the  condition  that  it  shsll  be  snbmitted  to 
the  people,  or  a  part  of  them,  for  ratification ;  his  conduct  would  appear  absurd, 
and  as  evincing  a  desire  to  avoid  the  responsibility  of  his  official  position  ;  it 
would,  in  short,  be  an  unconstitutional  attempt,  and  render  his  approval  of  the 
act  a  nullity ;  for  his  whole  constitutional  power,  as  well  as  his  duty,  is  to  ap- 

?rove  or  to  return  the  bills  sent  to  him ;  he  cannot  do  less — ^he  cannot  do  more. 
et,  as  an  independent  department  of  the  government,  as  bearing  the  delega- 
tion, to  the  exclusion  of  all  others,  from  the  sovereign  people,  of  the  power  to 
approve  and  execute  the  law,  he  stands  on  the  same  footing  precisely  with  re- 
gard to  an  appeal  to  the  people,  as  the  Legislature,  and  both  the  Executive  and 
the  Judiciary  Department  have  this  right,  if  the  Legislative  Department  enjoys 
it ;  and  this  conclusion,  irresistible  from  the  premises,  would  throw  society  into 
confusion,  and  set  the  Constitution  at  defiance,  by  breaking  through  ita  most 
positive  and  clearly  defined  injunctions. 

When  the  Legislature,  i.  e.,  the  Senate  and  House  of  Representatives,  have 
passed  an  act,  and  it  has  been  approved  by  the  Governor,  it  is  complete :  do 
power,  but  that  of  the  Judiciary,  can  defeat  it,  and  that  only  in  specified  cases ; 
whether  the  people  approve  or  disapprove,  is  immaterial— 4t  is  the  law.  The 
people  cannot  vote  upon  it — that  would  be  le^ialatinff ;  they  have  reserved  no 
legislative  power;  they  have  transferred  it  entire  to  ue  Legislature :  that  body- 
must  execute  its  trust:  it  must  bear  the  whole  weight  of  the  responsibility  of 
its  acts.  The  people,  as  a  political  body,  have  but  one  way  to  act  upon  lawa ; 
they  may  choose  a  Legislature  whi<!h  will  repeal  or  modify  the  act ;  beyond  this 
the  people  can  do  nothing.  The  Constitution  permits  nothing  else  to  be  done ; 
and  the  Constituti<m  is  just  as  binding  upon  the  whole  mass  of  the  people  in 
their  aggregate  capaci^,  as  upon  a  single  individual  of  their  number.  Tbia 
obligation  of  all  constitutional  provisions  upon  the  mass  is  essential  to  preserve 
the  riehts  of  individuals  and  of  the  minority,  ever  a  Jealous  object  of  care  in  a 
repubucan  government,  but  which  would  be  the  sport  of  the  will  of  the  ma|or- 
ity,  unless  uie  view  now  taken  be  correct 

in  short,  there  is  but  one,  and  only  one  case  in  which  a  law  can  be  subnaitted 
to  the  popular  vote,  and  that  is  a  law  amendatory  of  the  Constitution. 

Vide  Constitution,  Art.  141. 

The  course  of  reasoning  here  adopted  is  as  applicable  to  the  case  of  an  Act 
of  a  Police  Jury,  as  an  Act  of  the  Legislature.  The  body  called  the  Police 
Jury  is  composed  of  members  elected  by  the  subdivisions  or  parochial  wards : 
it  is  the  Legislature  of  the  Parish.  All  matters  of  legislation,  fit  and  proper  to 
be  decided  by  the  government  of  a  parish,  and  coming  with  propriety  under  its 
jurisdiction,  are  to  bo  passed  upon  by  the  Police  Jury,  and  by  it  alone.  The 
Police  Jury  represent,  not  only  the  owners  of  real  estate  within  its  territorial 
jurisdiction,  but  they  are  political  agents,  for  local  purposes,  of  the  whole  body 
of  the  inhabitants  of  the  parish. 

Act  25th  March,  1818,  section  3,  Bullard  ft  Curry's  Digest,  p.  689. 

Act  9th  March,  1846,  p.  6. 

These  inhabitants  carry  on  their  local  legislation,  not  by  a  ponuhu-  assemUy, 
or  by  their  own  immediate  deliberation  and  decision,  but  by  their  agents  and 
representatives,  the  Police  Jury,  who  "  are  empowered  to  make  all  such  regu- 
lations as  they  may  deem  expedient,'*  for  certain  local  purposes  specially 
enumerated. 

Act  of  26th  March,  1818,  sec.  5,  Bullard  &  Curry's  Digest,  p.  640. 

Act  of  9th  April,  1847,  pp.  81,  82. 

Now,  the  very  constitution  of  the  Police  Jury  likens  it,  in  every  respect,  to 
the  Legidature :  the  members  represent  the  peo|de ;  they  are  empowmd  for 
certain  purposes  to  pass  laws :  this  right  must  exist  without  control :  the  ordi- 
nance they  pass  must  either  be  valid  and  binding  on  the  representative  by  the 
will  of  the  legislative  body,  or  it  is  altogether  null.  But  the  third  section  of  the 
Act  of  1852  provides  that  the  Police  Jury  may  pass  an  ordinance,  and  fte* 
owners  of  real  estate  approve  or  reject  it :  and  without  the  approval  of  the 
real  estate  owners,  the  ordinance  is  nuU.  We  have  already  shown  that  under 
our  constitution  neither  the  people,  nor  any  portion  of  them,  can  be  called  in  to 
act  in  this  way.  Ratification  or  approval  of  an  ordinance  is  legislation ;  and 
no  power  of  legislation  exists  in  the  people ;  the  whole  legisUtive  power  is 
vested,  by  the  constitution,  in  the  legislature ;  and  if  they,  the  legisktoref  can, 
for  definite  and  specific  purposes,  delegate  a  pettion  of  that  legislatiTe  power  to 
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political  corporations,  which  were  in  existence  when  the  constitution  was 
adopted,  and  whose  existence  and  usefolness  is  recognised  bj  that  instrument, 
jet  the  power  so  delegated  must  be  employed  in  accordance  with  established 
usage  and  the  analogies  of  the  case.  The  legislature  of  the  State  cannot  con- 
slitittionally  confer  on  the  people,  or  the  real  estate  owners  of  anj  parish,  the 
capacity  to  legislate.  Though  it  may  say,  certain  legislative  powers  of  local 
police  requirement  we  will  not  exercise,  but  will  leave  them  to  be  exercised  by 
a  subordinate  and  co-operating  l^islature,  the  Police  Jury ;  yet  they  cannot 
make  the  exercise  of  the  power  of  that  Police  Jury  to  depend  on  the  vote  of  a 
portion  of  the  inhabitants.  Under  our  system  of  gOTernment,  which  is  a  re- 
pretentatwe  democracy,  the  people  do  not  legislate,  do  not  judge,  do  not  exe- 
cute, whether  for  general  or  special  purposes ;  they  elect  certain  citizens  to  do 
all  ^ese  things ;  none  others  can  do  them :  the  people,  in  their  original  capaci- 
ty, can  do  none  of  them.  To  attempt  to  call  the  original  mass  of  the  people 
into  action  for  these  purposes,  is  to  penrert  the  whole  theory  and  essence  of  our 
institutions :  and  if  earned  out  to  its  consequences,  will  necessarily  destroy 
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Now,  the  Court  will  obserre  that  the  Act  by  which  this  tax  is  claimed  from 
OS  derives  its  whole  vigor  from  the  vote  of  the  majority  of  the  real  estate 
holders  of  the  right  bank ;  it  is  their  exevcise  of  a  power  which  they  did  not 
possess,  and  which  the  legislature  could  not  constitutionally  confer  upon  them : 
hence,  lor  this  essential  nullity,  the  whole  law  is  void  and  of  no  effect  **For 
under  our  system,  statutes  and  ordinances  are  entire ;  one  portion  cannot  be 
enforced  alone,  and  the  other  parts  declared  null.  If  some  of  the  provisions 
are  Olegal,  the  whole  is  null" 

Vide  Ths  See&nd  MunUipality  v.  Morgan,  1  Annual,  111. 

The  wbde  of  this  Act  is  but  an  incarnation  of  legislative  mendacity  ;  to  en- 
force it,  or  to  allow  the  plsintifib  to  recover,  would  be  to  give  effect  to  an  un- 
truth. 

It  purports  to  be  am  Act  to  authorize  municipal  corporations  to  subscribe  to 
the  stodc  of  companies  prosecuting  works  of  internal  improvement  It  is  no 
such  thing.  It  never  was  intended  that  the  municipal  corporations  should  take 
or  own  any  such  stock,  nor  can  the^  do  so  by  the  terms  of  the  Act 

The  4th  section  of  the  Act  provides  that  the  stock  subscribed  shall  not  be- 
long to  the  municipal  corporation  subscribing  for  it,  nor  even  be  administered 
by  them — ^vide  Acts,  page  129 ;  but  the  stock  shall  belong  to  tiiose  who  pay 
the  taxes. 

The  corporation,  plaintiff  herein,  is  an  intellectual  being,  different  and  dis- 
linci  from  all  the  persons  who  compose  it    La.  Code,  art  426. 

Hence,  tlate  plaintiff,  the  Police  Jury,  though  it  might  subscribe  for  stock  for 
itself,  could  not  subscribe  for  stock  for  aoy  one  of  the  inhabitants,  nor  for  all 
the  inhabitants  in  their  individual  capacities :  yet  this  is  what  the  law  attempts 
to  do,  or  authorizes  the  Police  Jury  to  do.  Such  an  attempt  must  be  treated 
as  a  nullity.  The  Police  Jury  subscribes  for  what  does  not  belong  to  it,  (Loui- 
siana Code,  427,)  and  controls  the  mode  of  payment  for  the  property,  when 
others  have  the  title  and  administration. 

The  intent  and  effect  of  such  a  law  is  plain ;  it  is  to  force  individuals  to  take 
aad  pay  for  stock  in  a  railroad  compan  v,  whether  they  wish  it  or  not ;  whether 
they  think  the  enterprise  likely  to  be  beneficial  or  not :  in  short,  whether  tiiey 
approve  it  or  disapprove  it  This  is  mere  spoliation.  The  genius  of  our  peo- 
ple and  our  institutions  require  that  each  man  should  be  left  free  to  invest  his 
capital  in  such  mode  as  to  him  shall  seem  most  beneficial ;  and  to  ooutrol  his 
judgment  by  the  action  of  a  majority,  even  were  that  majority  all  the  members 
^  the  community  except  himself;  would  be  an  act  of  tyranny  incompatible 
with  oar  system  of  government 

The  act  of  the  majority  is  in  no  case  considered  the  act  of  the  whole,  unless 
that  majority  is  of  the  members  of  a  regularly  oiganized  body,  established, 
constructed,  recognized  by  law ;  such  as  a  sovereign  State,  a  political  or  private 
corporation.  In  these,  the  majority  of  the  membra  bind  the  minority,  when 
tiie  question  is  taken  upon  one  of  the  aubyects  or  interests  committed  to  the 
whole  body  (Louisiana  Code,  article  4^),  But  in  the  case  before  the  Court,  to 
whom  was  the  question  of  the  ratification  of  the  ordinance  subscribing  stock  in 
the  Opelousas  BaOroad  submitted?  and  what  was  the  real  queation  aulunitted 
to  them? 
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Pwjoi  JimT'        The  question  was  submitted  to  the  vote  of  the  owners  of  tceI  estate  m  the 
Suocinsioir  or   P^^  ^^  ^^^  parish  of  Orleans  on  the  right  bank  of  the  riyer. 
MC0OIIOQB.         And  the  real  question  was — shall  we,  i.  e.,  each  of  us,  take  stock  in  propor- 
tion to  the  value  of  our  real  estate  ? 

And  it  is  contended  that,  as  more  than  half  of  the  owners  of  real  estate  said, 
we  will  take  stock,  the  others  are  bound  to  take  it  too.  Kow,  such  a  resoit  can 
only  follow  if  the  owners  of  real  estate  on  the  right  bank  are  a  corporation, 
and  were  voting  on  a  question  within  their  corporate  powers.  But  they  are 
not  a  corporation.  It  is  the  whole  of  the  inhabitants  there,  and  they  alone^ 
who  are  incorporated  and  represented  by  the  Police  Jury ;  the  owners  of  real 
estate  have  no  corporate  existence :  they  can  neither  sue  nor  be  sued  as  a  body. 
They  enjoy  no  public  character :  in  short,  they  have  no  corporate  character  or 
powers.  Upon  what  ground,  then,  of  law,  of  reason,  or  of  commpn  justice  is 
it  that  ninety-nine  of  them  even  can  say  to  the  hundredth,  you  must  do  as  we 
do.  This  is'  a  merely  tyrannical  perversion  of  the  law  that  the  majority  gov- 
erns :  in  which  corporate  rapacity,  speculation  and  cupidity  apply  a  rule,  appli- 
cable only  to  political  action,  to  the  management  of  private  interests  and  affairs, 
impudend}'  and  audaciously  asserting  that  a  stock  subscription  is  a  tax,  and  a 
mere  private  undertaking  may  defray  its  expenses  by  spoliating  those  who  de- 
sire no  connection  with  it  ^ 

The  plaintiffs  say  in  their  brief,  page  4,  "that  all  property  within  the  State  is 
held  subject  to  the  power  of  constitutional  taxation,  by  the  legislature,  for  gen- 
eral purposes,  and  all  property  within  the  several  local  diviaons  of  the  State  is 
held  subject  to  such  taxation,  for  local  purposes,  as  may  be  lawfully  imposed 
upon  the  local  property  by  the  local  authorities." 

They  rely  upon  these  well  recognised  and  undeniable  principles  to  justify 
the  present  demand  for  payment  of  what  they  style  a  tax  for  local  purposes. 

The  application  of  the  principles,  here  announced,  to  the  present  case  in- 
volves, we  submit,  two  important  errors. 

In  the  first  place,  the  enterprise  of  building  a  railroad  from  the  parish  of  Or- 
leans to  the  Pacific,  or  even  to  the  State  line,  can,  in  no  sense  of  the  terms,  be 
called  a  local  purpose :  it  ma^  be  designed  to  benefit  the  locality  where  tbe 
road  commences,  but  to  call  it  a  local  improvement,  on  that  ground,  is  a  con- 
fusion of  terms,  which  would  make  every  undertaking,  however  general,  of  only 
local  importance,  and  destroy  the  distinction  in  idea  between  what  is  general 
and  what  special 

In  the  second  place,  the  contribution  which  the  defendants  are  called  upon 
to  pay  is  not  a  tax. 

A  tax  is  a  burthen,  charge,  or  imposition,  set  on  persons  or  property  for  pub* 
lie  uses ;  exactions  to  fill  tae  coffers  for  the  payment  of  the  debt  and  the  pro- 
motion of  the  general  welfare  of  the  country. 

Second  Municipality  v.  Morgan,  1  Ann.  115. 

The  exaction  now  made  upon  the  defendants  cannot  be  brought  within  this 
definition.  It  is  not  laid  for  "public  uses,'^  but  to  aid  an  incorporated  railroad 
company,  composed  of  citizens  who  are  combined  together  for  the  sake  of  in- 
dividual gain,  and  who,  without  that  incentive,  would  not  combine ;  their  uses 
are  no  more  "  public,"  in  the  sense  of  the  word  as  it  is  employed  in  the  above 
legal  definition,  than  any  other  commercial  speculation.  A  public  use  is  one  in 
which  the  whole  nation  or  sovereignty  is  interested  (Louisiana  Code,  article 
444) ;  or  the  meaning  may  even  be  narrowed  down,  in  the  present  instance,  to 
a  purpose  in  which  the  whole  of  the  inhabitants  of  the  parish  is  interested,  bat 
still  it  would  be  unsuitable,  for  not  one  cent  of  the  profits  of  the  railroad  com- 
pany will  go  into  the  coffers  of  the  Police  Jury ;  as  the  stock  to  be  given  in 
exchange  for  the  pecuniary  exaction,  is  not  to  belong  to  the  local  government, 
nor  even  to  be  administered  by  it ;  and  hence  the  purpose  and  object  of  the 
contribution  is  not  public,  but  private,  in  the  strict  sense  of  the  term. 

A  company,  chartered  to  construct  and  carry  on  a  railroad,  is  a  private  cor- 
poration.   Louisiana  Code,  article  420. 

The  plaintiffs  have  also  adopted  another  idea,  which  may  be  ranked  among 
those  popular  delusions,  not  the  smallest  of  which  was  exemplified  in  an  ingen- 
ious attempt  of  the  eminent  financiers,  who  once  conducted  the  business  of  the 
Municipality  No.  Two,  to  persuade  property  holders  that  taxation  was  a  bless- 
ing to  them,  and  that  by  having  a  portion  of  their  property  taken  away  from 
them,  they  were  really  to  be  made  richer.    This  scheme,  however,  was  liable  to 
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t  serious  objecdoQ  in  the  minds  of  honest  men.    It  was  thought  to  be  but  a     voucm  juit 
genteel  mode  of  appropriating  property  without  the  consent  of  the  owner,  and    f^ccumm  w 
as  such,  declared  bj  Ihe  Supreme  Court  of  this  State,  to  be  illegal  and  worthy     mcDqiooh. 
of  utter  reprobation. 

Vide  Mu,nieipality  No.  Two  y.  Morgan^  Ist  Annual,  111. 

The  present  notion  seems  to  be,  that  it  is  only  necessary  to  call  an  enterprise 
a  public  one,  and  that  every  indiridual  can  then  be  compelled  by  a  vote  of  the 
majority,  to  invest  his  means  in  it  What  would  be  thought  if  a  question  of 
some  colossal  speculation  in  cotton,  or  other  produce,  were  ordered  by  the  legis- 
lature to  be  submitted  to  the  vote  of  the  merchants  of  New  Orleans,  and  the 
minority  forced  to  embariiL  in  it,  though  unwillingly?  There  is  no  doubt  that 
such  a  law  would  be  denounced  as  a  gross  violation  of  common  right 

In  the  case  before  us,  the  projected  improvement,  or  railroad,  may  be  termed 
public,  and  so  it  is  as  far  as  it  is  open,  notorious,  seen  by  aU,  but  not  in  the 
sense  of  belonging  to  the  sovereign  or  nation,  as  the  word  is  used  in  our  Code, 
and  which  is  its  legal,  as  distinguished  from  its  ordinary  meaning. 

Having  pronounced  it  a  public  work,  the  plainti&  then  declare  that,  even  if 
the  contribution  voted  in  its  favor  is  not  strictly  speaking  a  tax,  yet  that  the 
laws  of  society  require  that  private  property  should  be  yielded  for  the  public 
good,  when  the  public  necessities  require  it 

The  sovereign  power  is  indeed  vested  with  the  right  of  eminent  domain. 

Vide  Vattel's  Law  of  Nations,  book  1,  chapter  20,  and  this  principle  is  incor- 
porated in  the  Louisiana  Code,  articles  480  and  2604. 

And  it  may  further  be  admitted  that  the  legislature  may  delegate  this  power 
for  specific  purposes,  *to  political  or  private  corporations ;  but  it  cannot  be  suc- 
eessfully  maintained  that  the  legislature  can  dele^te  this  important  power, 
freed  and  unshackled  from  the  essential  condition  imposed  upon  its  exercise  in 
all  dvilixed  States,  to  wit :  that  of  paying  for  the  private  property  taken,  and 
of  nving  *'  an  equitable  and  previous  indemnity.*' 

Vide  Vattel  and  the  Code,  as  cited. 

But  in  the  case  before  the  Court,  no  indemnity  is  given  for  the  money  at- 
tempted to  be  taken  from  the  pocket  of  the  defendant  What  indemnity,  in- 
deed, could  there  be  but  an  equal  amount  of  money  ?  The  plaintiffs  say,  in 
pnrsoanoe  of  the  Act  of  1852,  we  give  you  stock  in  our  company  to  the  same 
Bominal  amount,  and  this  is  your  indemnity ;  but  such  a  reply  is  a  mockery. 

Vide  Baker  v.  Boston,  12  Pickering,  184. 
TayUyr  v.  Ptyrter,  4  Hill,  140. 

The  compensation  or  indemnity  does  not  consist  in  any  actual  or  expected 
improvement,  or  profit,  to  the  indiridual  deprived  of  his  property,  but  can  only 
be  made  in  money. 

The  People  v.  The  Mayor  of  Brooklyn,  6  Barb.,  Supreme  Court  Rep.,  209. 

Jtfl  M,  Cohen,  for  plaintiffs  and  appellants.* 

Petitiohers  claim  the  amount  of  the  Parish  tax  of  one  per  cent,  for  the  year 
1853,  levied  by  them  on  the  landed  estate  of  defendant,  in  the  parish  of  Or- 
ieftna,  within  their  Jurisdiction. 

This  tax  was  levied  by  virtue  of  an  Act  of  the  Legislature  of  Louisiana,  ap- 
proyed  12th  March,  1852,  and  Na  175,  under  which  law  appellants,  on  the  16th 
July,  1852,  subscribed  to  the  stock  of  said  Railroad  Company,  and  also  by  vir- 
tue of  the  ordinance  passed  by  petitioners,  and  approved  December  6,  1852, 
by  a  nuyority  of  the  voters,  at  an  election  held  in  conformity  with  said  Act, 
No.  175,  Session  1852. 

Defendant  resists  said  claim,  on  the  ground  that  the  law  of  the  Legislature 
of  1852,  and  the  ordinance  under  which  these  proceedings  were  had,  are  illegal 
and  contrary  to  the  constitution  of  the  State,  and  of  the  United  States. 

It  is  obvious  that  the  only  issue  made  by  the  pleadings  is  a  legal  one,  a  con- 
atitational  question. 

•Appellants  aver  that  the  Act  of  the  Legislature,  and  the  ordinance  passed  in 
poiwiance  thereof,  are  legal  and  constitutional. 

The  true  theory  of  our  government  we  hold  to  be  this,  that  while  Congress 
poflsesses  no  powers  except  such  as  are  conferred  by  the  constitution  of  the 
United  States,  the  State  L^islature  has  all  legislative  power  not  inhibited  by 

«  ne  brief  of  JTr.  Cohm,  properly,  thoold  preoede  the  brief  Mr.  Dwramt, 
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Foucs  Jusr     that  instrainent,  or  b  j  the  State  congtitution,  or  the  principles  on  which  our  in- 
\kn\mmtw    Btitutions  are  founded. 

McOoMKui.  The  onlj  clause  of  the  latter  constitution  which  it  has  erer  been  contended 
applies  to  the  Act  of  1852,  is  article  128,  which  requires  that  *' taxation  shafl 
be  equal  and  uniform  throughout  the  State." 

These  words  are  identical  with  those  contained  in  Article  127  of  the  constitu- 
tion of  1845,  under  which  our  Supreme  Court  decided  that  a  tax  imposed  br 
an  ordinance  on  certain  enumerated  trades  and  professions,  cannot  be  oonM- 
ered  illegal  or  unconstitutional,  because  other  trades  and  professions  are  not 
taxed.  (Lqfayette  v.  Gumming^  8  Ann.  678;  Jhmean  y.  Munietpalitf  If0. 
2,  2  Ann.  182.) 

A  mere  perusal  of  Section  1  and  2  of  the  Act  of  1862,  No.  175,  Aaws  thai 
the  tax  is  equal  and  uniform  throughout  the  State. 

The  Supreme  Court  of  Kentucky,  in  the  case  of  the  City  of  ZomiaHUe  t. 
McQuiUarCs  Hevn^  9  Dana,  516,  says,  ^*an  exact  eqaalisation  of  the  burden  of 
taxation  is  unattainable  and  Utopian." 

The  same  Court  in  the  case  of  Chtaney  ▼.  Boo$er^  9  Ben.  Monroe,  880,  thus 
meets  another  objection,  which  we  may  anticipate  will  be  raised  in  our  case,  yis: 
as  to  the  power  of  the  legislature  to  delegate  the  power  of  l^slation  and  taxatiim, 

**  Gheaney  v.  Hooter.  The  legislature  have  the  constitutional  power  to  oon- 
fer  taxing  power  upon  local  corporations,  for  their  government  and  secimty.*' 

The  objection,  that  the  legislature  cannot  constitutionally  delegate  to  a  local 
corporation  the  power  of  local  legislation  and  taxation  for  local  purposes,  is 
founded  upon  a  misconception  of  the  nature  and  exteut  of  legislaliye  power  * 
granted  to  the  legislative  department,  and  is  disproved  by  the  practice  of  con* 
stitutional  governments  everywhere.  It  is  the  legislative  power  of  the  com- 
monwealth excluding  the  power  over  the  constitution  itselC  that  is  vested  in  the 
l^;islature,  subject  only  to  the  restrictions  above  referred  to.  That  power  un- 
doubtedly includes  the  power  of  erecting  local  corporations,  to  be  invested  witih 
subordinate  powers,  essential  to  the  load  convenience,  and  to  the  enforcement 
of  good  order  and  peace  within  the  corporate  territory.  A  special  local  taxa- 
tion, as  already  intimated,  follows  justly  and  naturally,  as  the  correhttive  of  the 
separate  association  of  the  incoporated  community  for  purposes  essentially  pe^ 
culiar  to  itself,  and  in  wliich  the  commonwealth  at  large  has  only  such  partial 
and  indirect  interest  as  the  whole  conmiunity  is  supposed  to  have  in  the  pros- 
perity and  good  government  of  every  part  w  bile,  therefore,  the  legislature,  as 
the  depository  of  the  general  legislative  power,  may  and  should,  in  the  erection 
and  regulation  of  these  subordinate  governments,  which  are  but  instmments 
for  conveniently  carrying  out  the  objects  of  the  State  government,  confer  only 
such  powers  as  are  necessary  for  the  local  convenience,  and  limit  the  powers 
of  taxation  so  as  to  prevent  unnecessary  and  oppressive  burthens,  it  seems 
more  convenient  and  appropriate,  and  more  accordant  with  the  spirit  of  our 
institutions  and  polity,  that  the  power  of  local  regulation  and  of  taxation  for 
local  purposes,  should  be  exercised  by  the  local  authorities,  than  by  tiie  central 
government.  And  although  it  is  true  that  the  legislature  cannot  constitution- 
ally delegate  the  general  powers  of  legislation,  or  any  portion  of  them,  yet  the 
power  of  erecting  municipal  corporations  with  powers  of  local  regulations  and 
and  taxation,  being  itself  a  part  of  the  general  legislative  power,  may  be  exer- 
cised at  the  discretion  of  the  legislature,  without  a  violation  of  the  constitution 
or  principles  of  the  government  Such  acts  of  legislation  have  occurred  in  this 
State,  in  instances  almost  without  number,  and  their  validity  has  been  main- 
tained in  this  Court  in  many  cases,  either  by  tacit  recognition  or  express  de- 
cision. ( Williamson  v.  Gommontoealth,  4  B.  Monroe,  150 ;  Ketuey  v.  City  <^ 
LouioviUey  4  Dana,  525;  Lexington  v.  McQuillan's  Bein,  9  Dana;  Tmk  v. 
Gommonwealthy  4  Dana,  525 ;  Louinille  v.  Hyatt,  2  B.  Monroe,  177 ;  Same  f. 
Same,  5  B.  Monroe,  199.) 

The  principle,  that  municipal  councils  and  police  juries  should  be  eoipow- 
ered  to  levy  a  tax  on  real  estate,  providing  that  the  ordinance  passed  should  not 
be  binding  until  approved  by  a  majority  of  the  voters,  at  a  special  election  called 
for  that  purpose,  has  been  resorted  to  in  Ohio,  Kentucky,  Tennessee,  Missis- 
sissippi.  Mobile,  Ac,,  with  more  or  less  modification.  The  l^Hty  and  constita- 
tionality  of  it  were  sustained  in  an  elaborate  decision  in  the  Supreme  Court  of 
Kentucky.  Talbot  v.  Dent,  9  B.  Monroe's  Rep.,  p.  536,  588.  1849.  The  < 
decides : 
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**1,  The  Le^alature  hare  constitutional  authority  to  grant  to  town  corpora*     foucb  Jubt 
tions  power  to  tax  the  property  of  towns  or  cities  for  the  construction  of  works    ^ffcamium  or 
of  internal  improTement,  for  facility  of  access  to,  and  transportation  to  and  from      McDoaooa. 
the  town  or  city.    8  Leigh's  Rep    120.     15  Con.  Rep.  475.    Ten.  Sup.  Court 
A  raUroad  to  a  city  is  such  a  work. 

"2.  Taxation  by  a  local  corporation  for  a  local  purpose,  and  tending  to  pro- 
mote the  local  prosperity,  is  within  the  scope  of  the  corporate  power  of  city 
oorporations,  when  sanctioned  by  the  legislative  authority,  though  not  consented 
to  by  each  individual  to  be  affected  thereby ;  the  will  of  a  majority  is  to  govem, 
when  it  is  referred  to  the  decision  of  those  to  be  affected." 

Chi^  Justice  ManhaJl,  in  delivering  the  opinion  of  the  Court,  said  : 
*'  We  pass,  then,  to  the  fundamental  question,  whether  the  Legislature  could 
constitutionally  authorize  the  public  autiiorities  of  Louisville,  with  the  consent 
of  a  Qugoritf  of  the  yoters  of  the  city,  to  oibscribe  for  stock  in  the  Louisville 
and  Frankfort  Railroad  Company,  and  to  pay  for  it  by  increased  taxation  upon 
the  citizens.  And  as  the  right  of  the  Legislature  to  delegate  the  power  of  tax- 
ation for  local  purposes,  to  the  regularly  constituted  local  authorities,  is  too  well 
established,  both  by  Lqpslatiye  precedents,  and  by  judicial  decisions,  to  be  now 
denied,  and  is,  in  fact,  conceded  on  all  sides  in  the  present  case,  the  question 
stated  resolves  itself  into  the  inquiry,  first :  Whether,  in  the  present  instance, 
the  power  is  delegated  and  exercised  for  a  purpose  properly  local,  or  within  the 
legitimate  objects  of  the  local  corporation  ?  and,  sec(»nd :  Whether,  if  it  be  so, 
any  inyasion  of  the  constitutional  rights  of  individuals  is  involved,  either  in  the 
circumstances  under  which  the  power  was  delegated,  or  in  those  which  have 
attended  its  exercise  ? 

^  Upon  the  first  question,  we  do  not  deem  it  necessary  to  make  any  labored 
argument  or  discussion.  Substantially,  the  same  question  has  been  discussed 
and  decided  by  the  Supreme  Courts  in  the  States  of  Virginia,  Connecticut  and 
Tennessee ;  and  each  of  these  Courts  has  affirmed  the  power  of  the  Legislature, 
in  their  respective  States,  to  authorize  a  subscription  of  stock  involving  the 
power  of  taxation  for  its  payment,  by  the  corporate  authorities  of  a  cit^,  under 
q>ecial  legislative  sanction,  for  the  construction  of  a  work  of  internal  improve- 
ment^ by  which  the  &cility  of  access  and  of  transportation  to  and  from  the  city 
is  to  be  increased  Goddin  v.  Crump,  <^.,  8  Leigh's  Reports,  120.  Tlie  city  of 
Bridgeport  v.  the  Hmuatonie  Railroad  Company^  15  Connecticut  Reports,  476, 
and  Jfiehol^  ike.  v.  the  Corporation  of  Nashville^  in  the  Supreme  Court  of  Ten- 
aessee,  1849,  (pamphlet  report) 

The  following  authorities  will  be  relied  on,  to  show : 

1st.  That  the  Act  of  1852  is  a  correct  and  constitutional  exercise  of  power  by 
the  Legislature. 

2d.  That  the  ordinance  of  the  Police  Jury  does  not  take  from  the  defendant 
private  property  without  compensation : 
'      1st.  Gomin  V.  Crump,  8  Leigh,  120. 

Flaehet  al  v.  Lexington  and  Mayor,  H.  R  Company, 
American  Railroad  Journal,  2d  quarto,  9. 
Ifiehol  et  €tL  v.  Mayor  and  Aldermen  of  NcuhvUle,  9  Hump.  252. 
City  qf  Bridgport  v.  Eoueatonic  R  R,  Co,,  15  Conn.,  476. 
James  River  Co.  v.  Lumer,  9  Leigh,  825. 
Thomas  v.  Leland,  24  Wend.  65. 
Harrism  v.  Holland,  8  Grattan,  247. 

The  InhabiUmts  ofNortcich  v.  the  County  Commissioners  of  Hampshire^ 
13  Pick.  60. 
2d.  Angell  on  Watercourses,  40, 

Thompsony.  G.  0,  R.R,AR  Co.,  8  How.  249. 
Kent's  Com^  v(^.  8.,  p.  289. 
11,  A  Monroe,  142. 
9,  B.  Monroe,  526. 

Slidell,  C.  J.  On  the  12th  March,  1852,  an  Act  was  passed  by  the  legis- 
lature of  this  State,  entitled,  An  act  providing  for  the  subscription  by  the  pa- 
rishes and  municipal  corporations  of  the  State,  to  the  stock  of  corporations  un- 

I        dertaking  works  of  internal  improvement,  and  for  the  payment  and  disposal  of 

i         the  stock  so  subscribed.    It  is  in  these  words : 


MCDOMOOH. 
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Pouoa  JffKT         "  Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
SmciMBioM  or    State  of  Louisiana  in  General  Assembly  convened,  That  it  shall  be  lawful  for 
the  Police  Juries  and  Municipal  Corporations  of  this  State  to  subscribe  to  the 
stock  of  corporations  undertaking  works  of  internal  improvements,  under  the 
laws  of  the  State,  on  complying  with  the  provisions  of  this  Act 

Section  2.  And  be  it  fUrther  enacted,  &c,  That  all  ordinances  passed  for 
such  subscriptions,  shall  contain  the  following  provisions,  to  wit :  lo.  A  state- 
ment of  the  nmnber  and  amount  of  the  shares  proposed  to  be  subscribed. 
2o.  The  levy  of  a  tax  on  the  landed  estate,  situated  in  the  parish  or  municipal 
corporation,  sufficient  to  pay  the  amount  of  said  subscription,  and  specifying 
the  rate  of  the  taxation  and  the  peripd  or  periods  when  it  shall  be  payable. 

Section  8.  Be  it  further  enacted,  Aic,  That  no  ordinance  passed  under  the 
provisions  of  this  Act  shall  be  valid,  or  take  effect,  until  it  shall  have  been  ap- 
proved and  ratified  by  a  majority  of  the  voters  on  whose  property  the  tax  is 
proposed  to  be  levied,  at  an  election  to  be  held  specially  for  that  purpose,  by 
order  of  the^  Police  Jury,  or  municipal  corporation,  passing  the  ordinance,  and 
said  Police  Jury,  or  municipal  corporation,  shaU  prescribe  the  manner  of  hold- 
ing such  election,  and  shall  cause  to  be  furnished  to  the  commissioners  of  the 
same,  a  properly  certified  list  of  the  authorized  voters,  and  such  election  shall 
be  preceded  by  a  notice  of  thirty  days,  published  in  one  or  more  newspapers  in 
the  parish  or  municipal  corporation  where  such  election  shall  be  held ;  provided 
however,  that  if  such  ordinance  shall  be  rejected  by  the  majority  of  the  voters, 
it  shall  be  lawful,  at  any  subsequent  period,  again  to  take  the  sense  of  the 
voters,  in  the  same  manner  as  at  the  first  election,  and  at  intervals  of  not  less 
than  six  months. 

Section  4.  Be  it  further  enacted,  &c.;  That  if  any  subscription  be  made  un- 
der the  terms  of  this  Act,  the  stock,  so  subscribed,  shall  not  belong  to,  nor  be 
administered  by  the  parish  or  municipal  corporation  by  which  the  subscription 
shall  be  made,  but  said  stock  shall  belong  to  the  taxpayers  who  shall  have  paid 
therefor ;  and  the  tax  receipt  of  each  taxpayer  shall  entitie  him  to  a  certificate, 
transferable  by  delivery  from  the  corporation,  to  which  subscription  has  been 
made,  for  an  amount  equal  to  the  amount  of  his  tax  paid ;  provided,  however, 
that  said  Police  Jury,  or  municipal  corporation,  shall  be  empowered  to  require 
such  bond  and  security,  and  in  such  sums,  from  the  sherifis  or  collectors  of  said 
tax,  as  they  may  deem  necessary.'* 

The  present  suit  is  brought  by  the  Police  Jury  of  the  Rig^t  Bank  to  collect 
the  amount  of  the  tax  assessed  on  lands  within  its  jurisdiction,  to  meet  its  sub- 
scription to  the  stock  of  the  New  Orleans,  Opelousas  and  Great  Western  Rail- 
road Company,  under  an  ordinance,  alleged  in  the  petition  to  have  been  ap- 
proved and  ratified  pursuant  to  the  statute,  after  an  election,  and  other  pro- 
ceedings in  conformity  therewith. 

The  answer  of  the  defendants  raised  the  question  of  the  constitutionality  ci 
the  statute  and  ordinance.  The  parties  being  desirous  to  speed  the  final  deci- 
sion of  the  cause,  signed  an  agreement  that  judgment  pro  forma  should  be 
entered  in  favor  of  the  defendants,  reserving  to  the  plaintiffs  their  right  of  ap- 
peal. Under  this  agreement  the  cause  was  submitted  in  the  Court  below,  and 
the  Court  considering  the  agreement,  it  was  adjudged  and  decreed,  that  there 
be  judgment  for  the  defendants,  and  that  «the  plaintiffs  pay  the  costs  of  suit. 
On  motion  of  the  plaintiffs,  an  appeal  was  ordered  on  the  usual  conditions;  aiid 
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the  transcript  being  returned  to  this  Court,  an  early  hearing  was  asked,  under     Pouca  Jury 
the  statute  providing  for  summary  hearing  in  certain  cases.  Sdocbmiox  ov 

The  argument  here  has  been  confined  to  the  question  of  the  constitutionality 
of  the  statute  and  ordinance,  which  we  have  considered  with  the  care  due  to 
the  great  public  importance  of  the  subject 

The  right  of  the  legislature  to  delegate  the  power  of  taxation,  for  local  pur- 
poses, to  municipal  authorities,  is  established  in  this  State,  and  in  our  sister 
States,  by  an  uninterrupted  train  of  legislative  precedents  and  judicial  deci- 
sions. The  necessity  and  propriety  of  such  delegation  are  obvious.  The  Su- 
preme jurisdiction  has  not  leisure  nor  information  to  take  cognizance  of,  and 
manage,  all  the  matters  which  concern  a  particular  locality.  The  interests  of  a 
particular  town,  or  county,  are  best  understood,  and  can  be  best  administered 
by  its  inhabitants,  or  persons  of  their  choice  selected  under  legislative  author- 
ity. Our  own  statute  books,  and  those  of  our  sister  States,  are  filled  with  Acts 
creating  these  political  corporations,  whose  powers  are  emanations  from  the  le- 
gislatire  will,  and  subject  to  be  enlarged  or  curtailed  by  that  will,  from  time  to 
thne,  as  the  wisdom  of  the  legislature  may  dictate. 

But  it  is  said  that,  in  the  present  case,  the  legislature  has  attempted  to  dele- 
gate to  municipal  bodies  a  power  to  tax  for  a  purpose  not  local ;  that  the  con- 
stitution intended  to  confine  the  raising  of  money  from  the  people  for  general 
purposes,  to  one  body,  the  General  Assembly  of  the  State,  and  that  body  can- 
not etade  the  performance  of  the  duty  and  shift  the  responsibility  upon  others. 

This  makes  it  proper  to  inquire,  what  is  a  local  purpose,  and  how  far  the 
particular  enterprise  which  this  taxation  was  intended  to  aid,  could,  as  regards 
the  municipal  corporation  which  is  plaintiff  in  this  cause,  be  considered  as  con- 
cerning its  local  interests  and  welfare. 

This  question  is  not  a  new  one.  On  the  contrary,  it  has  been  frequently 
subjected  to  rigorous  judicial  investigation,  and  its  answer  may  be  satisfactorily 
found  in  the  illustrations  which  are  presented  in  decided  cases. 

Thus  in  the  case  of  Ooddin  y.  Crump,  8  Leigh's  Virginia  Reports,  the  im- 
provement of  the  James  and  Kenawha  rivers  was  considered,  as  regards  the 
dty  of  lUchmond,  a  local  purpose,  by  reason  of  its  connection  with  the  com- 
mercial prosperity  of  that  city  ;  and,  therefore,  it  was  l^eld  that  the  legislature 
had  not  violated  the  constitution  of  Virginia  in  authorizing  the  city  of  Rich- 
mond to  subscribe  to  the  James  River  and  Kenawha  Company,  to  borrow 
money  wherewith  to  make  the  subscription,  and  to  levy  a  tax  for  the  purpose 
of  paying  the  interest  and  redeeming  the  principal. 

In  the  consideration  of  the  question,  TueJrer,  J.  observed :  "  In  the  case  of 
water-wo'-ks,  though  the  same  be  ten  miles  off,  the  Act  for  introducing  the 
water  is  fairly  a  corporate  act,  because  the  want  is  experienced  in  the  heart  and 
through  all  the  wards  of  the  corporation,  and  the  benefit  is  experienced  within 
the  limits,  though  the  operations  by  which  it  is  introduced  are  carried  on 
without  So,  too,  the  removal  of  the  bar  in  James  river,  above  Warwick, 
wo'jJd  be  fairly  a  corporate  act,  since  it  would  greatly  redound  to  the  advan- 
tage of  Richmond,  would  benefit  its  trade,  and  diminish  the  charges  which  en- 
cumber Slid  embarrass  it.  For  though  the  work  would  be  done  beyond  the 
limits  of  the  city,  the  consequences  or  effects  of  it  would  be  felt  throughout  its 
bord^'rs. 

''  If  then  the  test  of  the  corporate  character  of  an  act  is  the  probable  benefit 
of  it  to  the  community  within  the  corporation,  who  is  the  proper  judge  whether 
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Axaoi  Jon  a  proposed  meuure  is  likely  to  condace  to  the  public  interest  of  the  city  ?  Is 
^toeoHiraur  it  this  Court,  whose  avocations  little  fit  it  for  such  enquiries  f  Or  is  it  the  masB 
of  the  people  themselTes-^the  mi^ortty  of  the  corporation  acting  (as  they  must 
do,  if  they  act  at  all,)  under  the  sanction  of  the  legisiatire  body?  The  hittar 
assuredly.** 

In  the  case  of  I^iehol  y.  The  Mayor  of  NaahnUe^  the  precise  purpose  in 
question  was  considered ;  and  it  was  held  that  the  legisUture  of  Tennessee  had 
the  constitutional  power  to  authorize  the  corpomtion  of  Nashville  to  take  stodc 
in  the  Nashville  and  Chattanooga  Railroad ;  that  the  making  of  the  road  was  a 
legitimate  corporate  purpose  of  the  oorportion ;  and  tiiat  it  was  legally  author- 
iaed  to  pay  for  its  subscription  to  the  stock  of  the  road,  in  either  of  tiie  modes 
pointed  out  by  the  statute. 

In  the  subsequent  case  of  Talbot  v.  Dent^  9  B.  Monroe,  626,  the  main  ques- 
tion in  the  cause  was,  whetiier  the  legislature  could  constitutionally  authoriae 
the  public  authorities  of  Louisville,  with  the  consent  of  the  majority  of  the 
voters  of  the  city,  to  subscribe  for  stock  in  the  Louisville  and  Frankfort  Rail- 
road Company,  and  to  pay  for  it  by  increased  taxation  upon  the  citixens.  In 
the  discussion  of  that  question,  one  of  the  incidental  points  of  inquiry  was, 
whether  in  that  instsnce  the  power  was  delegated  and  exercised  for  a  purpose 
properly  local,  or  within  tiie  legitimate  objects  of  the  local  corporations.  The 
Court  considered  the  point  as  not  requiring  any  labored  argument  Sub- 
stantially the  same  question,  it  said,  had  been  discussed  and  decided  by  the 
Supreme  Courts  in  the  States  of  Virginia,  Connecticut  and-  Tennessee ;  and 
each  of  those  Courts  had  affirmed  the  power  of  the  legislature  in  tbeb  respec- 
tive States,  to  authorize  a  subscription  of  stock,  involving  tiie  power  of  taxation 
for  its  payment,  by  the  corporate  authorities  of  a  city,  under  special  l^^islativo 
sancti<Mi,  for  the  construction  of  a  work  of  internal  improvement,  by  which  the 
facility  of  access,  and  of  transportation  to  and  from  the  city,  is  to  be  increased. 

A  signal  exercise  <^  this  legislative  power  was  exhibited  in  a  statute  enactad 
in  1848,  authorizing  the  city  of  Philadelphm,  the  county  of  Allegany,  the  dties 
of  Pittsburg  and  Allegany,  and  the  municipal  corporations  of  Philadelphia 
county,  to  subscribe  for  shares  of  the  capital  stock  of  the  PennsylTAoi*  Bail- 
road  Company,  to  borrow  money  to  pay  therefor,  and  to  pay  the  principal  and 
interest  so  borrowed.  The  exercise  of  this  authority  necessarily  entailed  ad- 
ditional taxation  upon  the  inhabitants  of  the  phiees  designated.  Before  that 
statute,  the  ri^t  of  a  municipal  corporatioB  to  subscribe  for  stock  wsb  strongly 
contested.  A  member  of  the  bar,  acting  upon  the  invitation,  which  was  made 
by  this  Court  to  the  profession,  to  afford  us  assistance  in  the  important  consti- 
tutional question  before  us,  has  &vored  us  with  an  opinion,  prepared  with  hia 
characteristic  ability,  by  a  jurist  whose  reputation  is  national  It  is  an  opinioa 
well  worthy  of  perusal  by  those  who  destfe  to  know  the  just  limits  of  muni- 
cipal power,  when  not  aided  by  express  legislation.  But  we  are  told  bj  the 
Supreme  Court  of  Pennsylvania,  that,  after  the  enactment,  no  one  has  con- 
tested the  right  of  those  municipal  corporations  to  subscribe  for  the  stock,  and 
on  its  faith  millions  of  dollars  have  been  subscribed.  See  CofwmmiiMaUk  v. 
Williams^  1  Jones,  71. 

If  the  decinons  cited  be  true  exponents  of  the  law,  as  we  think  they  are, 
their  application  to  the  present  case  is  obvious.  The  contemplated  Railroad 
passes  through  the  territorial  limits  of  this  corporation,  and  has  one  of  its 
tmhini  there.     If  the  enterprise  is  successful,  the  results  which  have  been 
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experienced  in  other  towns  and  eectiong  of  the  Union,  may  be  realized  here,  vmjci  Jknv 
Its  facilities  of  commerce  may  be  enhanced,  an  impulse  to  industry  within  its 
limits  be  giren,  its  population  be  augmented,  its  lands  rise  in  yalue.  Whether 
these  prosperous  results  will  ensue,  is  in  the  womb  of  the  future.  But  it  is 
evident  that  the  legislature  expected  them,  and  it  is  clear  that  the  Police  Jury, 
and  a  majority  of  the  voters  so  thought  The  legishtture  plainly  dedared  such 
an  enterprize  to  be  within  the  range  of  their  corporate  purposes — ^the  Pdice 
Joiy,  acting  under  the  legishitive  sanction,  declared  by  their  ordinance  their 
opinion  that  the  measure  would  conduce  to  the  interest  of  their  locality,  and  a 
majority  of  the  taxpayers  have  concurred  in  that  opinioa  Whethw  their  ex- 
pectation is  fidse,  or  well  founded,  is  not,  under  such  a  state  of  legislation,  a 
judicial  question.  We  take  it  to  be  a  well  settled  principle,  that  if  the  legisla- 
ture can  constitutionally  exercise  a  power,  it  is  to  be  presumed  by  the  judiciary, 
in  just  deference  to  a  co-ordinate  branch  of  the  government,  that,  in  the  par- 
ticular case  it  was  exercised  discreetly,  and  with  a  deliberate  and  just  regard 
to  the  interests  of  its  citizens.  See  the  opinion  of  Chief  Jiatice  Shaw  in  Nbr- 
trieh  T.  The  Offunty  Oommim(mer$y  18  Pick.  62. 

The  peculiar  nature  of  this  wortc  certainly  can  make  no  difference  in  the 
question  of  constitutional  power.  A  few  years  ago  railroads  were  unknown. 
Bat  if  the  legislature  in  former  years  had  authorized  the  construction,  by  a  pri- 
vate corporation,  of  an  ordinary  road  traversing  the  States,  and  had  given  per- 
nriflsion  to  the  Police  Juries,  through  whose  territorial  limits  it  passed,  to  con- 
tribute to  its  completion  by  taking  stock  and  by  local  taxation,  if  they  thought 
it  advantageous,  we  question  whether  any  one  in  the  community  would  have 
^Esputed  such  a  grant  of  power  upon  the  ground  that  such  a  road  did  not  xn- 
volve  A  local  purpose.  Surely  the  principle  cannot  be  affected  by  the  magni- 
tude of  the  ontiay,  the  extent  of  the  enterprise,  or  the  peculiar  means  by 
which  the  transp<Hrtation  of  persons  and  property  is  to  be  effected.  The  sub- 
ject of  roads  is  a  matter  which,  since  the  foundation  of  our  government,  has 
been  submitted,  in  some  form,  by  the  legislature  to  the  action  of  Police  Juries, 
and  this  ttam  the  obrious  consideration  of  their  intimate  connection  with  local 
wants  and  local  purposes. 

The  d^endants  suggest  another  olgection  to  this  tax,  which  they  say  is  to  be 
found  in  the  articles  108  and  109  of  the  constitution  of  1862.  Those  articles 
are  as  follows :  ''Art  108.  The  State  shall  not  subscribe  for  the  stock  of , 
nor  make  a  loan  to,  nor  pledge  its  faith  for  the  benefit  of  any  corporation,  or 
joint  stock  company,  created  or  established  for  banking  purposes,  nor  for  other 
purposes  than  those  described  in  the  following  article. 

*'  Art  109.  The  legislature  shall  have  power  to  grant  aid  to  companies  or 
associations  of  individuals,  formed  for  the  exclusive  purpose  of  making  works 
of  internal  improvement,  wholly  or  partially  within  the  State,  to  the  ext^t 
only  of  one-fifth  of  the  capital  of  such  companies,  by  subscription  of  stock  or 
loan  of  money,  or  public  bonds,  but  any  aid  thus  granted  shall  be  paid  to  the 
company  only  in  the  same  proportion  as  the  remainder  of  the  capital  shall  be 
actually  paid  in  by  the  stockholders  of  the  company ;  and  in  case  of  loan,  such 
adequate  security  shall  be  required  as  to  the  legislature  may  seem  proper.  No 
corporation,  or  individual  association,  receiving  the  aid  of  the^State,  as  herein 
provided,  shall  possess  banking  or  discounting  privileges." 

The  constitution  of  1852  was  not  in  existence  when  the  Act  of  12th  March, 
1852,  was  passed.    That  Act  is  not  inconsistent  with  the  letter  nor  the  spirit 
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PouCT  jcRT  of  the  constitution  of  1852,  and  conseqnentlj  remained  in  force  after  its  adop- 
SpocneioM  or  tion,  under  the  conservatiye  effect  of  article  148.  It  is  inadmissible  to  suppose 
that  the  Conyention,  which  assembled  after  the  passage  of  that  Uw  and  closed 
its  labors  on  the  31st  July,  1852,  was  ignorant  of  its  provisions.  One  of  the 
reasons  why  a  change  of  constitution  was  desired,  as  is  well  known  and  forms 
a  part  of  our  political  history,  was  the  popular  wish  to  disembarrass  legislation 
from  some  of  the  trammels  of  the  constitution  of  1845.  One  of  them  was  a 
prohibition  to  pledge  the  faith  of  the  State  for  the  payment  of  any  bonds,  bills, 
or  other  contracts  or  obligations  for  the  benefit  or  use  of  any  person  or  persons, 
corporation,  or  body  politic  whatsoever.  In  this  respect  a  grave  change  was 
made  by  the  constitution  of  1852,  whether  wisely  or  imprudently  time  will  de- 
termine. The  legislature  was  authorized  thereafter  to  grant  State  aid  to  com- 
panies or  associations  formed  for  the  exclusive  purpose  of  making  works  of  in- 
ternal improvement,  wholly  or  partially  within  the  State.  The  Opelousas,  and 
the  New  Orleans,  Jackson  and  Great  Northern  Railroads  were  already  projected. 
The  subject  of  internal  improvements  then  occupied  intensely  the  public  mind. 
The  people,  assembled  in  Convention,  were  determined  to  place  it  in  the  power 
of  future  legislatures  to  foster  and  encourage  them ;  a  power  which  has  since 
been  exercised.  It  is  unreasonable  to  suppose  that  the  Convention,  thus  em- 
ployed in  advancing  the  momentous  cause  of  internal  improvement,  desired  to 
withdraw  aid,  already  provided  in  the  form  of  local  taxation.  Their  object,  on 
the  contrary,  was  to  originate  a  further  stimulus  by  State  aid,  discreetly  limit- 
ing, however,  the  extent  to  which  State  aid  should  be  furnished.  According  to 
sound  principles  of  interpretation,  the  action  of  the  Convention  of  1852  was 
rather  an  affirmance  than  a  repeal  of  the  existing  law  of  March  12, 1852. 

It  is  true  the  statute  of  1862,  imposes  no  limit  of  amount  upon  the  subscrip- 
tions of  municipal  corporations ;  while  the  subsequently  adopted  constitution 
of  1852  does  limit  the  grant  of  State  aid.  But  it  is  clear  this  difference  involves 
no  constitutional  repugnancy ;  and  on  the  score  of  policy  and  prudence,  there 
was  a  reason  for  limiting  the  power  of  the  legislature,  who  were  to  impose  a 
burden  upon  the  entire  population  for  purposes  which  might  result  in  unequal 
advantages  to  portions  of  its  inhabitants ;  while  in  the  matter  of  local  taxation, 
there  was  a  safeguard  in  a  greater  identity  of  interests,  and  in  the  control  of 
the  vote  of  the  taxpayers. 

In  concluding  our  remarks  upon  this  branch  of  the  subject,  we  desire  not  to 
be  misunderstood.  We  would  not  be  considered  the  advocates  of  a  latitudina- 
rian  construction  of  municipal  power  in  the  matter  of  taxation,  which  is,  per- 
haps, the  greatest  function  of  government  in  a  republican  country.  We  take 
this  case  as  it  is,  not  a  grant  of  authority  to  tax,  to  be  deduced  from  implication, 
but  emanating  from  an  express  and  unequivocal  declaration  of  the  legislative 
wUl.  See  Stetson  v.  Kempton^  18  Mass.  288;  Parsons  v.  Goshen,  11  Pidc. 
898;  Anthony  v.  InhaUtants  of  Adams,  1  Metcalf,  287. 

Having  thus  considered  the  general  power  of  the  legislature  to  delegate  to 
local  political  corporations  the  power  to  levy  taxes  of  this  nature,  it  remains  to 
inquire,  whether  the  conditions  with  which  this  grant  of  power  is  accompanied 
vitiate  the  grant — whether  any  invasion  of  the  constitutional  rights  o.  individ- 
uals is  involved  in  the  peculiar  mode  in  which  the  exercise  of  the  power  dele- 
gated is  commanded  to  take  place. 
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In  considering  this  branch  of  the  subject,  we  wUl  first  examine  the  objection  Pouct  Jdbt 
which  is  made  to  the  submission  of  the  ordinance  to  the  approval  of  the  tax-  Buccusiom  op 
payers,  in  the  manner  specified  in  the  statute. 

Is  such  a  submission  really  inconsistent,  as  was  suggested  at  bar,  with  the 
genius  of  our  institutions?  If  the  Legislature  could  constitutionally  confer  on 
the  Police  Jury  authority  to  pass  a  taxing  ordinance,  it  would  seem  rather  a 
safeguard  against  oppression,  than  the  reverse,  to  qualify  the  power  of  requiring 
it  to  be  exercised  with  the  approbation  of  a  majority  of  those  who  are  to  bear 
the  burden.  Certainly,  one  would  be  inclined,  with  much  show  of  reason,  to 
suppose  that  a  system,  sanctioned  by  the  legislative  will,  and  tested  by  a  long 
experience  in  one  of  the  oldest  States  in  this  Union — a  State  which  was  amongst 
the  foremost  in  the  struggle  for  constitutional  liberty — could  not  well  be  incon- 
sistent with  the  principles  of  representative  government  If  we  look  to  Massa- 
diusetts,  how  do  we  find  municipal  matters  managed  there?  If  any  change  is 
to  be  introduced  into  the  existing  state  of  things,  or  if  they  wish  to  undertake 
any  new  enterprise,  the  Selectmen  are  obliged  to  refer  to  the  source  of  their 
power.  If,  for  instance,  a  school  is  to  be  established,  the  Selectmen  convoke 
the  whole  body  of  the  electors  on  a  certain  day,  at  an  appointed  place ;  they 
explain  the  urgency  of  the  case ;  they  give  their  opinion  on  the  means  of  satis- 
fying it^  on  the  probable  expense,  and  the  site  which  seems  most  fitvorable. 
The  meeting  is  consulted  on  these  several  points ;  it  adopts  the  principle,  marks 
out  the  site,  votes  the  rate,  and  confides  the  execution  of  its  resolution  to  the 
Selectmen.  De  Tocqueville,  p.  66.  White's  Digest  of  the  laws  of  Massachu- 
setts, p.  1147. 
The  system  practiced  in  Massachusetts  is  not  unknown  in  otlier  States. 
Thus,  in  Burgess  v.  Pue,  the  suit  arose  in  Maryland  out  of  a  seizure  on  exe- 
cution for  school  taxes,  which  had  been  voted  for  at  a  meeting  of  the  taxable 
inhabitants  of  a  school  district  In  the  statement  of  the  case,  and  upon  which 
the  cause  was  argued,  it  was  objected  that  the  acts  to  provide  for  the  public 
instruction  of  youth  in  primary  schools  throughout  the  State  were  unconstitu- 
tional and  void,  because  the  validity  and  operation  of  the  same,  in  any  county  of 
the  State,  was  dependant  on  the  votes  of  a  majority  of  the  voters  of  each  county. 
The  point  was  made  that  the  acts  in  question  destroyed  all  accountability  for 
the  power  of  taxation,  contrary  to  the  fourth  section  of  the  bill  of  rights,  and 
also  that  they  imposed  taxes  without  the  consent  of  the  Legislature,  contrary  to 
the  twelfth  section  of  the  bill  of  rights. 

The  remarks  of  the  Court  upon  these  points  seem  to  us  equaUy  applicable  to  . 
the  prtsent  controversy  under  our .  own  Constitution.  "  We  think,"  said  the 
Court,  "there  was  no  validity  in  the  constitutional  question  which  was  raised 
by  the  appellee's  counsel  in  the  course  of  his  argument  relative  to  the  compe- 
tencj  of  the  Legislature  to  delegate  Uie  power  of  taxation  to  the  taxable  inhabi- 
tants, for  the  purpose  of  raising  a  fund  for  the  diffusion  of  knowledge  and  the 
support  of  primary  schools.  The  object  was  a  laudable  one,  and  there  is  no- 
thing in  the  Constitution  prohibitory  of  the  delegation  of  the  power  of  taxation 
in  the  mode  adopted,  to  effect  the  attainment  of  it  We  may  say  that  grants  of 
similar  powers  to  other  bodies,  for  political  pui-poses,  have  been  coeval  with  the 
Constitution  itself,  and  that  no  serious  doubts  have  ever  been  entertained  of  their 
validity.  It  is,  therefore,  too  late  at  this  day  to  raise  such  an  objection.  The 
ground  of  the  objection  taken  in  the  argument  to  the  constitutionality  of  the 
tax,  seemed  to  be  that  the  act  of  the  Legislature  delegating  the  power  of  taxa- 
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Fiouoa  Jinr     tion  to  the  taxable  inhabitantfi,  was  a  violation  of  the  fourth  and  twelfth  i 

tions  of  the  bill  of  rights,  the  first  of  which  provides  *  that  all  persona  invested 
with  the  legislative  or  executive  powers  of  government  are  the  trustees  of  tho 
public,  and,  as  such,  accountable  for  their  conduct,'  and  the  last,  'that  no  aid, 
charge,  tax,  fee  or  fees,  ought  to  be  set,  rated  or  levied  under  any  preteaoe, 
without  consent  of  the  Legislature/  It  is  not  perceived  how  the  act  in  qnestioa 
can  be  deemed  a  violation  of  either  of  those  principles  of  the  fundamental  law. 
The  tax  was  certainly  levied  with  the  consent  of  the  Legislature,  because  the 
power  to  impose  it  emanated  from  the  legislative  department  of  the  government 
and  was  expressly  given  by  a  law  passed  for  that  purpose ;  and  there  is  nothing 
in  it  which  can  be  considered  as  in  the  slighest  degree  impairing  the  respooai- 
bility  of  the  law-making  power  to  their  constituents  for  the  due  and  faithlol 
execution  of  the  trust  confided  to  them ;  because,  if  deemed  to  be  unwise  or 
inexpedient,  an  expression  of  the  popular  will  to  that  effect  was  all  that  was 
necessary  to  procure  its  repeal    2  Qill's  Reports,  19. 

So,  in  Ohio,  a  tax  was  resisted  as  illegal  and  void  which  had  been  assessed  by 
the  trustees  of  a  township,  upon  a  vote  of  the  majority  of  the  electors,  to  meet 
a  subscription  for  the  capital  stock  of  a  plank  road  company,  nnder  authori^  to 
that  effect  of  an  act  of  the  Legislature  incorporating  the  company.  For  tb» 
complaining  tax  payers,  it  was  insisted.  Just  as  here,  that  the  portion  of  the 
charter  of  the  company  which  authorized  the  trustees  of  townships  to  subscribe 
stocks,  upon  the  vote  of  a  majority  of  the  electors,  was  opposed  to  section  four 
of  article  eight  of  the  Constitution  of  Ohio,  which  declares  that  *  private  pro^ 
perty  ought  and  shall  ever  be  held  inviolate,  but  always  subservient  to  the 
public  welfare,  provided  a  compensation,  in  money,  be  made  to  the  owner  ;* 
that  it  took  from  the  minority  their  property  without  their  consent,  and  without 
compensation,  and  also  compelled  them  to  bebome  stockholders  in  a  private  cor- 
poration, and  subject  to  all  its  burdens.  For  the  respondents,  it  was  contended 
that  the  law  fell  under  the  taxing  power  of  the  Legislature,  and  was  designed 
to  aid  the  public  improvement  of  a  section  of  the  State  by  local  taxation,  with 
the  consent  of  a  minority  of  the  people,  and  it  was  urged  that  large  sums  had 
been  subscribed  by  the  counties,  cities  and  towns  of  the  State,  under  laws  tike 
the  one  then  under  discussion,  or  differing  only  in  the  circumstance  that  in  that 
law  the  tax-payer  had  a  right,  but  was  not  compelled  to  receive  stock  for  the  tax 
he  paid.  The  resistance  of  the  complainants  was  unsuccessful ;  the  Court  saw 
no  cause  for  issuing  an  injunction.     Western  Law  Journal,  vol  7,  220. 

Several  instances  of  valid  conditional  laws  are  noticed  by  the  Supreme  Court 
of  Pennsylvania,  in  the  case  of  i  arh&r  v.  the  Commonwealth^  6  Barr,  607, 
which  was  cited  as  an  authority  in  their  lavor  by  the  counsel  for  the  defendant^ 
but  which,  if  attentively  examined,  will  be  found  to  be  the  reverse.  In  that 
opinion  the  case  of  taxes  for  school  purposes  was  noticed,  and  the  validity  of 
laws  on  that  subject,  which  subjected  the  levy  to  the  approbation  of  the  inhabi* 
tants  of  the  respective  school  districts,  was  expressly  recognized.  The  same 
remark  appHes  to  the  case  of  £iee  v.  Foster^  4th  Harrington,  495-6.  The  8ab«^ 
ject  was  also  noticed  by  the  Pennsylvania  Court  m  8  Barr,  395,  and  10  Banr» 
216,  in  which  a  strong  illustration  of  the  faculty  of  conditional  l^islation  ia 
cited. 

The  act  of  Congress  of  9th  July,  1846,  submitted  the  question  of  the  retro- 
cession to  the  State  of  Virginia,  of  the  county  of  Alexandria,  in  the  District  of 
Columbia,  to  a  rote  of  the  quaUfted  electors  of  that  oounty.    Virginia  had  pre* 
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Tittosly  enacted  &  law  signifying  her  willingneas  to  take  back  the  county,  when-  'WJ^  Jubt 
erer  the  nuxke  should  be  retroceded  by  the  Congress  of  the  United  States.  Soocnaoi  or 
Gimgress  enacted  the  law  of  9th  July,  1846,  submitting  the  question  to  the 
qualified  electors,  providing  the  machinery  for  the  election,  and  enacting  that  if 
a  minority  of  tiie  electors  should  be  against  accepting  the  provisions  of  the  act, 
it  should  be  Toid  and  of  no  effect ;  but  if  a  majority  of  voters  should  be  in  favor 
«f  accepting,  then  it  should  be  in  full  force.  And  in  that  event  it  should  be  the 
doty  of  the  President  to  inform  the  Governor  of  Virginia  of  the  result  of  the 
cieetion,  and  that  the  law  was  consequently  in  force.  After  stating  the  facts  of 
that  case,  the  Supreme  Court  of  Pennsylvania  forcibly  remarks :  "  Many  of  the 
most  profound  constitutional  lawyers  of  the  Union  were  in  Congress  at  that 
lime ;  and  the  State  of  Virginia  never  hesitated  to  accept  the  retrocession,  be- 
cause the  Congress  of  the  United  States  delegated  to  the  people  the  deci£on  of 
the  question.  This  act,  under  all  the  circumstances,  must,  therefore,  be  consid- 
er^ as  high  authority  as  a  precedent  in  the  development  of  the  constitutional 
fimctioiis  of  the  legislative  power.'*  See  also  the  opinion  in  the  case  of  Strich- 
leaid  T.  the  Mmimppi  Omtral  Bailraad  Company^  recently  decided,  and  in 
which  ipany  of  the  questions  in  this  case  were  ably  con»dered. 

Seiveral  instances  of  conditional  legislation  are  to  be  found  in  our  own  statute 
books. 

Thus,  in  1889,  the  question  of  the  removal  of  the  seat  of  justice  fk-om  the 
town  of  St  Francisville,  and  its  establishment  at  another  point  in  the  parish  of 
West  Felidana,  was  submitted  to  the  vote  of  the  people  of  the  parish.  Acts  of 
1889,  p.  63.  Similar  legislation  respecting  the  parish  of  AvoyeUes  will  be  found 
in  the  Acts  of  1842,' p.  284;  respecting  the  parish  of  Calcasieu,  1848,  p.  88; 
respecting  the  parish  of  Vermillion,  1848,  p.  25.  See  also  the  Acts  respecting 
the  consolidation  of  the  municipalities  of  New  Orleans,  Nos.  202  and  241,  Acts 
of  1850. 

In  conclusion  upon  this  point,  we  have  to  say  that  we  find  nothing  in  the 
statute  of  1852  repugnant  to  the  Constitution,  or  the  spirit  of  representative 
government;  and  it  seems  to  us  a  patter  of  surprise  that  the  caution  of  the 
LegifllatuTe,  in  its  grant  of  the  taxing  power,  should  be  made  a  subject  of  re- 
imach.  We  think,  on  the  contrary,  there  was  a  praiseworthy  discretion  in  thus 
a&owing  the  voice  of  the  people  of  the  respective  parishes  to  be  expressed, 
instead  of  authorizing  Ihe  local  authorities  to  conclude  definitively  the  imposi- 
tion of  a  burden  for  a  norel  and  untried  purpose. 

It  is  said  that,  although  the  Police  Jury  might  subscribe  for  stock  itself,  it 
oomld  not  subscribe  lor  stock  for  any  one  of  the  inhabitants,  nor  for  all  the  in- 
habttants  in  their  individual  capacities ;  that  the  intent  and  effect  of  the  law  is 
to  teoe  individuals  to  take  and  pay  for  stock  in  a  railroad,  whether  they  wkh  it 
ornot;  whether  they  tiiink  the  enterprise  likely  to  be  beneficial  or  not ;  and 
tiMi  Budi  a  proceeding  is  mere  spoliation  for  the  benefit  of  a  private  corporation. 

This  reasoning  and  these  assertions  misinterpret  the  purpose  of  the  law,  and 
inrcdTe  a  doctrine  subversive  of  all  taxation. 

The  purpose  of  the  law  was  to  enable  political  corporations  to  aid,  by  taxa- 
tion, m  the  completion  of  public  improvements,  which,  it  was  supposed  by  the 
LegislAture,  would  redound  to  their  local  advantage. 

The  burden  imposed  was  a  tax,  with  regard  to  which  each  citizen  has  not  a 
right  to  decide  authoritatively  for  himself  alone,  whether  the  tax  is  for  a  useful 
porpose,  and  wiH  redound  to  his  individual  advantage.    If  each  citizen  can  be 
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Cjty  op  New-Orlbans  v.  Cochrane,  Bullard  &  Co. 

Bie  S&th  lectlon  of  the  Act  of  IM  February,  1809,  provldeB  a  tummary  mode  of  proceeding  by  the 
cttj  of  New  Orleans  agalnat  defknltlog  tax  payer»*^nd  BUbstf tales  a  oonstructlre  notice  by  adrer- 
Haaneot,  iB  place  of  perfonal  citation.  Thia,  being  in  derogation  of  common  right,  must  reoelTe  • 
9triet  ^oDitmctlon,  and  will  not|  therefore,  be  applied  to  the  coUeoUpn  of  t^xes  Asseaeed  before  the 
i  of  the  Act. 


APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy y  J,  Par- 
IWf  for  plidntiflb.  Clarhe  <fi  BaynSy  for  defendants  and  appellants, 
OopsM*  J.  The  d5th  section  of  the  Act  of  the  Legislature,  approved  Febru* 
•ly  23dv  1853,  entitled  an  Act  "  to  consolidate  the  city  of  New  Orleans  and 
proTide  for  the  goyemment  and  administration  of  its  affiiirs,"  provides  that  all 
eity  taxes,  except  levee  dues,  shall  be  payable  only  in  the  ofSce  of  the  City 
l^^urer,  from  the  first  of  Kay  to  the  first  of  July  of  each  year.  That  the 
Treasarer  shall,  by  notices  in  the  public  newspaper  pointed  out  by  the  Common 
Council,  notify  the  tax  payers  to  appear  at  his  office  for  the  payment  of  their 
taxes,  and  further  provides,  that  on  the  first  Monday  of  July,  of  each  year,  the 
IVeasarcr  shall  put  in  suit,  in  a  Court  of  competent  jurisdiction,  all  unpaid 
bills  for  taxes,  and  shall  by  an  advertisement  published  in  the  official  news- 
paper of  the  Council,  cite  aU  defaulters  to  appear  in  fifteen  days  from  the  date 
of  the  first  insertion  of  said  advertisement,  before  the  respective  Courts  in 
which  the  bills  are  put  in  suit,  and  answer  to  the  demand — that  no  petition 
riiall  be  necessary,  but  that  the  tax  bill  shall  be  considered  as  a  petition,  and 
DO  other  service  of  citation  Aall  be  necessary.  The  defendant  having,  been 
condemned  by  a  judgment  rendered  without  citation,  in  pursuance  of  the 
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newObuuss  remedy  given  by  that  Act,  to  pay  a  tax  assessed  against  him  in  favor  of  the  Se- 
OocHRAHB,  BuL-  cottd  MunicipaHty  previous  to  the  Act  of  consolidation,  asks  for  its  reversal  on 
the  ground  that  he  was  not  cited.  The  Act  of  the  Legislature,  relied  on  by  the 
plaintiffs  in  support  of  the  right  claimed,  to  proceed  without  petition  or  citaUon, 
as  required  in  ordinary  cases,  provides  a  summary  mode  of  proceeding  and 
substitutes  a  constructive  notice  by  advertisement  in  place  of  personal  citation, 
which  was  previously  required  to  authorize  a  judgment  against  defaulting  ci^ 
taxpayers — the  law  being  in  derogation  of  a  ^mmon  right,  must  receive  a 
strict  construction,  and  we  do  not  think  ourselves  authorized  to  extend  its  ap- 
plication to  the  collection  of  taxes  assessed  to  one  of  the  Municipalities,  pre- 
vious to  the  passage  of  the  Act  of  consolidation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Court  below  be  reversed,  that  the  suit  be  dismissed,  and  that  the  plaintifb  pay 
the  costs  of  both  Courts. 

Re-hearing  refused. 

i    8 

:i2o 


Heirs  of  Lalaurie  v,  F.  A.  Woods. 

The  lessor  may  enforce  his  privilege  on  the  Aimitnre  in  the  leaaed  premlaee— though  the  leewe  reakle 

in  another  pariah. 
The  failure  of  the  lessee  to  pay  the  rent  authorises  the  lessor  to  swear  that  he  has  good  reason  to 

apprehend  that  the  property  will  be  remored  Item  the  premises  leased. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J.  LeGar^ 
deuTy  for  plaintiffs.    Ecue  Jb  Foiter^  for  defendants  and  appellants. 

Buchanan,  J.  This  is  a  suit  for  arrears  of  rent  due  for  a  house  in  New  Oi^ 
leans,  leased  by  plaintifl&  to  defendant  The  plaintiflb  sued  out  a  writ  of  pro- 
visional seizure  against  the  furniture  contained  in  the  house,  and  pray  for  judg- 
ment against  the  defendant ;  and  further,  that  the  judgment  herein  to  be  ran- 
dered,  may  be  satisfied  by  privilege  and  preference  out  of  the  sale  of  the  pro- 
perty provisionally  seized. 

There  is  no  dispute  as  to  the  indebtedness,  but  the  defendant  and  appellant 
relies  upon  a  declinatory  exception — ^that  the  Court  of  the  first  instance  was 
without  jurisdiction  ratione  persona^  his  domidl  being  in  the  parish  of  West 
Baton  Rouge. 

As  to  the  fact  of  defendant's  domicil,  there  can  be  no  doubt  It  is  not  only 
proved  by  his  witnesses,  but  it  is  stated  in  the  contract  of  lease,  and  alleged  in 
the  petition.  The  only  question  is,  shall  it  defeat  his  creditor's  remedy  npon 
the  contract  entered  into  between  them? 

The  lessor  has,  for  the  payment  of  his  rent  and  other  obligations  of  the  lease, 
a  right  of  pledge  on  the  movable  effects  of  the  lessee,  which  are  found  on 
the  property  leased.    C.  C.  art  2675. 

It  cannot  be  presumed  by  the  Court,  from  the  mention  in  the  lease  of  the 
residence  of  the  lessee  being  in  a  different  parish  from  that  in  which  the  leased 
property  was  situated,  that  the  lessor  intended  to  renounce  the  right  given  him 
by  the  article  2675  of  the  Code.  Without  an  expressed  renunciation  of  that 
right,  it  was  a  part  of  the  contract  between  the  parties ;  and  could  only  be  en- 
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Charles  Akmstrong  v.  His  Creditors — J.  A.  Turnell,  Opponent. 

An  appeal  wiU  be  dionlMed  when  all  the  parties  to  the  Judgment  are  not  made  parties  to  the  appeal. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Beynoldi,  J.     G, 
B.  Duncan^  for  opponent  and  appellant     Whittaher^  for  syndic.    /.  Q, 
Bradford,  StaMUmry  A  Ardey^  for  creditors. 


Woods. 


forced  by  a  Court  having  jurisdiction  over  the  place  where  the  movable  effects       ^™«  ^ 
pledged  for  the  fulfillment  of  the  contract,  were  situated.     To  deprive  the 
plaintiffs  of  a  recourse  to  that  jurisdiction,  would  be,  in. substance,  to  deprive 
them  of  their  legal  right  under  the  contract 

In  the  case  of  Henning  v.  Steamer  St.  Helena  and  owners,  5  Annual,  349,  the 
Supreme  Court,  overruling  the  case  of  Hollander  v.  Nicholas,  8d  Robinson,  7, 
declared  that  the  only  way  to  carry  out  the  intention  of  the  legislator  when  he 
conferred  the  privilege  for  seamen's  wages,  is  to  consider  the  privilege  as  fol- 
lowing the  object  upon  which  it  is  by  law  attached,  and  to  permit  the  creditor 
to  lay  hold  of  that  object  for  the  satisfaction  of  his  claim  in  whatever  part  of 
the  State  he  finds  it  K  this  principle  be  cx)rrect  in  reference  to  a  vessel,  which 
is  constantly  changing  its  location,  and,  according  to  the  course  of  its  voyages, 
is  in  widely  different  parts  of  the  country,  and  even  of  the  world,  at  different 
times,  it  is  still  more  applicable  to  the  case  of  the  furniture  of  a  house  situated 
in  a  different  parish  from  that  of  the  lessee's  residence,  and  which,  by  the  uses 
to  which  it  is  applied  and  the  right  of  pledge  in  the  lessor,  is  fixed  and  confined 
to  the  house  leased,  and  can  never  be  seized  at  the  parish  of  lessee's  domiciL 

The  appellant  has  objected  that  the  case  of  Henning  v.  Steamer  St,  Helena 
does  not  authorize  the  action  in  personam.  This  proposition  seems  warranted 
by  the  reasoning  of  the  Court  in  the  case  cited,  and  we  will  accordingly  restrict 
the  operation  of  this  judgment  to  the  property  seized. 

The  appellant's  counsel  have  brought  to  our  notice  an  interlocutory  judgment 
rendered  upon  a  rule  to  quash  the  provisional  seizure,  upon  the  ground  (among 
others)  that  the  affidavit  upon  which  the  writ  issued,  was  untrue.  The  affiant 
swore,  as  required  by  law,  that  he  had  good  reason  to  believe  that  the  lessee 
would  remove  the  furniture,  or  property  on  which  the  plaintiffs  had  a  privilege, 
out  of  the  premises,  &c.  We  have  lately  said,  in  the  case  of  Wallace  v.  Smith, 
that  the  failure  to  pay  the  rent  constitutes  a  good  reason  for  the  lessor  to  ap- 
prehend that  the  property  may  he  removed  from  the  premises  leased.  In  ad- 
dition, it  is  proved  in  the  present  case,  by  the  testimony  of  defendant's  own 
witness  and  agent,  that  he  had  advertised  the  furniture  for  sale  before  its 
seizure. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  so  amended  as  to  restrict  the  operation  of  the  said  judgment  to  the 
property  provisionally  seized,  reserving  to  plaintiffs  their  right  of  personal  action 
against  the  defendant  at  the  parish  of  his  domicil ;  that  in  other  respects  the 
judgment  be  affirmed ;  and  that  the  costs  of  the  District  Court  be  paid  by  de- 
fendant, those  of  appeal  by  plaintiffs  and  appellees. 
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AxMnosQ  BccHANAN,  J.  This  case  is  before  us  on  two  appeals  from  ft  judgment  of  the 
HbCmdroiu.    Fourth  District  Court  of  New  Orleans,  upon  a  tableau  of  distribution. 

The  first  question  to  bo  disposed  of,  is  a  motion  to  dismiss  the  appeals  for 
want  of  proper  parties.  The  appellant,  /.  A.  TumeU^  was  put  upon  the  tableau 
as  an  ordinary  creditor  for  the  sum  of  f  4,655.  He  opposed  the  tableau  on  the 
grounds : 

1st  That  he  was  a  creditor  of  insolvent  for  the  sum  of  $10,037,  with  interest 
and  costs. 

2.  That  he  was  tLpririleged  creditor  for  said  amount 

8d.  That  certain  persons  named,  to  wit:  W.  Monaghan^  J,  8,  GcueneaUy  J. 
8.  WhitakeTf  3.  21  Taylar^  syndic,  are  improperly  ranked  as  creditors  upon  said 
tableau. 

4.  That  certain  persons  are  improperly  ranked  as  creditors  with  prirflege  of 
the  fourth  class  on  the  tableau.  The  parties  thus  opposed  are  not  named  in  the 
opposition,  but  by  reference  to  the  tableau  their  names  appear  to  be :  MeMUe 
A  Co,^  Numa  Laeaate,  J.  B.  Berten,  Wolfe  A  SingleUm^  Bolt,  Gamble,  Benry 
Florance,  George  GotUchalh  and  A.  Schlose, 

The  judgment  of  the  Court  below  dismissed  TameW»  opposition,  and  he  ap- 
pealed. His  petition  of  appeal  prays  that  the  syndic,  and  those  creditors  who 
specially  opposed  his  (  TurnelVs)  claim,  might  be  cited  to  answer  the  appeal 
The  bond  of  appeal  of  Tumell  is  in  &yor  of  Sewell  T.  Taylor,  syndic,  and  of 
Melvills  A  Co.,9A  appellees. 

The  record  shows  that  the  claim  of  TumeU  was  opposed  by  other  parties 
besides  those  mentioned  in  his  petition  and  bond  of  appeal,  and  also  that  the 
judgment  of  the  Court  below  recognized  the  validity  of  the  claims  of  many  ^ 
those  opposed  by  Tumell,  and  who  have  not  been  made  parties  in  any  manner 
to  this  appeal.  Tet  this  appellant,  in  his  points  filed  in  this  Court,  has  asked 
that  all  the  claims  opposed  by  him  in  the  Court  below  be  rejected. 

The  other  appeal  is  taken  by  B.  Bradley  and  others,  who  have  opposed  the 
tableau,  claiming  to  be  ranked  thereon  as  privileged,  instead  of  ordinary  credi- 
tors, and  adopting,  in  other  respects,  the  opposition  of  John  A,  Tamell,  with 
the  exception  of  said  TurnMs  claim  to  a  privilege  which  they  contest 

The  petition  of  appeal  of  these  appellants  prays  for  citation  against  the  syndic 
and  all  others  in  interest.  Their  bond  is  given  in  favor  of  the  syndic  alone. 
It  does  not  appear  that  citations  of  appeal  have  been  served  upon  any  of  the 
numerous  parties  in  this  cause,  who  are  interested  in  maintaining  the  judgment 
'»  of  the  District  Court,  with  the  exception  of  the  syndic  and  two  other  creditors^ 

namely :   Williamson,  Zaratin  &  Gratia^,  and  Melville  S  Co, 

This  case  appears  to  come  clearly  within  the  rule  so  often  announced  in  this 
Court :  *^  Whoever  claims  relief  at  our  hands  against  a  judgment,  must  brin^ 
before  us  all  the  parties  thereto,  who  have  an  interest  in  its  remaining  undis- 
turbed."    15  L.  R.  863.     3  Rob.  486.     6  Rob.  224.     12  Rob.  203. 

It  is,  therefore,  adjudged  and  decreed  that  the  appeals  herein  filed  be  dis- 
missed, with  costs. 

Re-hearing  refused. 
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Claiborne   Mters   v.  David  Myers  —  John   L.  Henley,  Third 

Opponent. 

If  the  poMCMloii  of  proper^  in  Loiriaiana  has  comiiMiie«d  bj  force  or  fraud,  practised  within  the 
limils  and  juriidiction  of  a  slater  Skate,  and  in  opposition  to  the  anUiorlty  and  Jndicial  procees 
of  her  Conrta,  sach  property  must  be  returned  to  the  State  flrom  which  it  was  thus  taken,  and  the 
parties  remitted  to  that  Jurisdiction  to  settle  their  rights. 

The  release  by  ihe  pUintiff  in  attachment  in  Mississippi,  of  any  claim  on  the  Sheriff  resulting  from 
his  allowing  the  slares  attached  to  remain  with  the  person  holding  possession  of  them,  in  no  way 
invalidates  the  selmre. 

In  Nisaijsippi  the  Sheriff  who  seises  slaves  may  retain  possession  of  them,  as  well  through  the  agen- 
cy of  a  keeper,  or  an  overseer,  as  by  one  of  his  deputies. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Beynolds^  J. 
Bonford  <t  Finney  and  GhiUon^  for  plaintiff  and  appellant     Ooold^  for 
opponent 

Ogden,  J.  The  third  opponent,  who  is  the  Sheriff  of  Harrison  county,  Mis- 
sissippi,  claims  the  custody  and  possession  of  twenty-three  slaves  who  were 
seized  and  put  in  possession  of  the  Sheriff  of  the  parish  of  Rapides,  by  virtu^ 
of  a  writ  oi  fieri  Jaeiaj^  from  the  Fourth  District  Court  of  New  Orleans,  in  the 
suit  of  Claihome  Myers  v.  David  Myers.  He  alleges  that,  on  the  25th  of  De- 
cember, 1851,  the  said  slaves  were  lawfully  in  his  possession,  as  Sheriff^  in  the 
State  of  Mississippi,  by  virtue  of  a  writ  of  attachment  firom  the  Circuit  Court 
of  Harrison  county,  in  a  suit  of  Samuel  F.  Butterworth  v.  David  Myers  ;  that 
the  said  Datid  Myers^  on  or  about  that  time,  forcibly  «nd  feloniously  took  said 
alaves  out  of  his  possession  and  carried  them  to  the  parish  of  Rapides,  where, 
by  collusion  between  himself  and  his  brother,  Claiborne  Myers,  the  plaintiff  in 
this  suit,  the  said  David  Myers  caused  the  slaves  to  be  seized  in  satisfaction  of 
the  judgment  obtained  against  him  by  his  brother.  Claiborne  Myers,  in  his 
answer,  denies  generally  the  allegations  in  the  opposition,  and  specially  that  the 
opponent  ever  had  custody  of  the  slaves  in  his  capacity  of  Sheriff.  He  sets 
forth  that  he  had  obtained  a  judgment,  in  November  1847,  against  Da/cid 
Myers,  which  had  been  duly  recorded  in  the  parish  of  Orleans,  the  place  of  re- 
sidence oi  David  Myers,  and  had  thereby  acquired  a  judicial  mortgage  on 
these  slaves,  who  were  then  in  the  State  of  Louisiana.  He  further  alleges  that 
the  existence  of  this  judicial  mortgage  was  well  known  to  Butferworth,  and 
that,  Id  order  to  defeat  it,  he,  Butterworth,  had  caused  the  slaves  to  be  carried 
into  the  State  of  Mississippi,  in  order  to  subject  them  to  his  pretended  claim. 
By  a  peremptory  exception,  subsequently  filed,  he  relies  on  two  additional 
grounds  of  defense;  one,  that  if  the  opponent,  or  Sheriff,  had  ever  levied  on 
the  negroes  by  process  of  attachment  he  had  abandoned  and  released  the  pos- 
session unmediately  after  the  levy  was  made ;  the  other,  that  the  attachment, 
under  which  the  Sheriff  claimed  the  right,  had  been  quashed  and  the  suit  dis- 
missed, by  a  final  judgment  between  Butterworth  and  David  Myers, 

Tlie  viow  we  have  taken  of  the  law  which  ought  to  govern  the  case,  renders 
it  uuncjcessary  to  notice  many  of  the  points  raised  on  the  argument,  and  a  great 
deal  of  testimony  applicable  only  to  those  points.  We  consider  the  only  ques- 
tions to  be,  1st  Whether  the  slaves  were  lawfully  in  the  custody  of  the  op- 
ponent, as  Sheriff^  in  the  State  of  Mississippi — 2d.  Whether  they  were  forciblf 
and  felor  iously  taken  out  of  his  possession,  and  brought  to  this  State. 
47 
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Mtkrs  daiborns  Myers  may  be  entitled  to  the  judicial  mortgage  on  the  negroes^ 

Mtsrs.  which  he  asserts ;  and  ButtertDorth  may  have  resorted  to  improper  means  to 
defeat  the  mortgage  by  causing  the  negroes  to  bo  conyeyed  into  the  State  of 
Mississippi.  On  the  other  hand,  the  judgment  of  Claiborne  Myers  against  bis 
brother  David  Myers,  may  be  collusive  and  simulated,  and  designed  to  protect 
the  property  from  the  pursuit  of  Butterwarth  \  all  of  which  the  parties  recip- 
rocally charge  to  be  true.  We  express  no  opinion  on  those  questions,  consider- 
ing them  foreign  to  the  issue.  Nor  do  we  even  think  it  necessary  to  decide  the 
question,  so  much  argued  at  bar,  as  to  the  effect  of  the  judgment  in  Mississip- 
pi, dissolving  the  attachment  and  dismissing  ButUrworWs  suit  It  may  re- 
sult, by  virtue  of  that  judgment,  that  the  negroes  will  be  restored  to  the  de- 
fendant in  Mississippi,  or  it  may  be  that,  by  effect  of  a  writ  of  error,  with  a 
supersedeas,  either  already  or  hereafter  to  be  obtained,  the  possession  of  the 
negroes  will  be  continued  in  the  Sheriff.  These  questions  we  do  not  feel  our- 
selves called  on  to  decide. 

If  the  possession  of  the  parties  in  Louisiana  has  commenced  by  force  or 
fraud,  practised  within  the  limits  and  jurisdiction  of  a  sister  State,  and  in  op- 
position to  the  authority  and  judicial  process  of  her  Courts,  we  hold  the  rule 
stem  and  inflexible,  that  such  possession  must  terminate  as  soon  as  an  appeal 
is  made  to  our  laws ;  that  the  property  must  be  returned  to  the  State  from 
which  it  was  thus  taken,  and  the  parties  remitted  to  that  jurisdiction,  to  settle 
their  rights.  This  doctrine  has  been  repeatedly  recognized  in  our  State.  See 
cases,  Powell  v.  McKee,  4th  Ann.  108 ;  Wingate  v.  Wheat,  6th  Ann.  241,  and 
Paradise  v.  Farmers^  and  Merchants^  Bank,  5th  Ann,  711.  The  fact  that  the 
property  was  clandestinely  taken  by  David  Myers  out  of  the  possession  of 
Baylor,  who  was  appointed  keeper  by  the  Sheriff,  is  fully  established,  and  it  is 
shown  that  force  would  have  been  resorted  to,  if  it  had  become  necessary,  to 
accomplish  the  object  The  case  is,  therefore,  reduced  to  the  single  question 
whether  the  negroes  were  lawfully  in  the  custody  of  the  opponent  as  Sheriif^ 
at  the  time  they  were  thus  removed.  It  is  contended,  1st  That  the  Sheriff  was 
never  in  possession  of  the  negroes  under  the  writ  of  attachment,  because,  be- 
fore the  seizure,  he  was  authorized  by  the  plaintiff  in  the  writ  to  leave  ihe  ne- 
groes in  the  possession  of  Kendall,  to  whom  they  were  then  hired.  2d.  That 
according  to  the  statute  of  Mississippi,  it  was  necessary  the  Sheriff  should  have 
held  possession  of  the  negroes,  either  by  himself  or  by  a  deputy,  to  be  appoint- 
ed in  writing  and  with  certain  formalities  prescribed  in  the  statute.  It  appears 
that  Baylor,  the  keeper  appointed  by  the  Sheriff,  was  in  the  employment  of 
W.  0.  Kendall,  to  whom  David  Myers  had  hired  the  negroes.  The  written 
agreement  or  consent  of  Butterworth,  the  plaintiff  in  the  attachment,  to  release 
the  Sheriff  from  any  liability  resulting  from  his  leaving  the  negroes,  when  at- 
tached, in  the  possession  of  Kendall,  did  not  affect  the  seizure  by  the  Sheriff, 
which  appears,  as  well  by  his  return  as  by  the  evidence,  to  have  been  made 
with  all  the  formalities  prescribed  by  law.  The  Sheriff's  responsibility  to  ^ti^- 
terworth  has  only  thereby  diminished.  The  statute  of  Mississippi  relating  to 
the  appointment  of  deputies,  has  no  application.  The  Sheriff  could  as  well 
have  retained  possession  by  a  keeper  or  overseer,  for  whose  acts  he  was  respon- 
fiible,  as  by  his  deputies.  It  was  made  his  duty,  by  law,  to  provide  for  the  sus- 
trance  and  support  of  the  negroes  until  they  were  sold  or  legally  dischaiiged 
from  the  attachment ;  and  this  he  was  to  do  on  his  own  responsibility,  as  to  the 
tneftng  to  6^  empldyed.    In  the  performance  of  tha(  duly,  for  hi^  own  safety, 
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he  might  deem  it  necessary  to  incarcerate  the  negroes ;  hut  it  would  he  a  har-  Mrm 
barous  proyision  of  law  to  require  him  to  do  so,  in  order  to  render  the  seizure  a  Mykbs. 
legal  one.  The  legal  seizure  and  custody  of  the  negroes,  under  the  attachment 
in  Mississippi,  was  in  every  respect  complete,  and  the  plaintiff,  Claiborne  Myers^ 
whatever  his  rights  may  be,  cannot  avail  himself  of  the  chindestine  removal  of 
tiie  negroes  to  this  State  by  his  brother,  Damd  Myers,  to  defeat  the  attach- 
ment in  Mississippi. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  below  be  affirmed, 
with  costs. 


Peter  Gonrey  v.  His   Creditors  —  Dupont    de  NEMOtRS  &  Co.-^ 

Opponents. 

AD  the  crediton  of  an  iDSoIrent,  privileged  as  well  as  ordinary,  shoald  be  made  imrtles  to  the  tableai^ 
and  accordingly  notified.  In  a  eoncurso,  all  the  crediton  of  the  insolvent  are  considered  as  plain- 
tiflhand  defendants,  and  their  respectiye  claims,  whether  privileged,  mortgage  or  ordinary,  must  be 
settled  contradictorily  on  a  tableau  of  distribution.  A  separate  tableau  among  a  particular  da^ 
of  creditors  cannot  be  viewed  but  as  irregular,  and  not  sanctioned  by  law. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  I>ea,  J.  Durant 
S  Homor,  for  the  opponents  and  appellants.  B,  A.  Bradford,  for  the 
syndic 

OoDBN,  J.,  (Campbell,  J.,  absent.)  On  the  28th  of  October,  1852,  the  syndic 
of  the  cre<Utors  of  the  insolvent  filed  a  tableau  of  distribution,  showing  the  sum 
of  $110,100  90,  cash  on  hand.  The  claims  classed  as  privileges  and  mortgages 
amount  to  the  sum  of  $85,870  78,  leaving  a  balance  of  $8,973  17,  for  the  ordi- 
nary creditors.  The  tableau  also  exhibits  a  list  of  notes,  the  proceeds  of  saled 
of  real  estate,  purporting  to  be  for  the  benefit  of  the  general  creditors.  The 
names  of  the  ordinary  creditors  are  not  specified  in  the  tableau. 

/.  E,  Dupont  de  Nemours  4b  Co.  opposed  the  tableau,  on  the  ground  that  they 
were  not  placed  thereon  as  ordinary  creditors  for  the  amount  of  a  judgment  ob- 
tained by  them  against  the  insolvent,  and  as  privileged  creditors  for  the  co^. 

The  opposition  was  dismissed  by  the  Court  below,  chiefly  on  the  ground  that 
the  tableau  did  not  purport  to  make  a  distribution  of  funds  among  the  ordinary 
creditors,  but  merely  exhibited  a  balance  of  cash  and  notes  on  hand  to  be  there- 
after distributed  among  them. 

We  think  the  Court  below  erred.  Under  the  act  of  1837,  the  duties  of  syndics 
are  explicitly  prescribed.  Whenever  any  funds  come  into  his  hands  as  such,  he 
is  required  to  make  a  tableau  of  distribution',  containing  the  names  of  the  seve- 
ral creditors  of  the  insolvent  debtor,  the  sums  due  them  respectively,  and  the 
amount  to  be  distributed  among  them,  either  as  privileged,  mortgage,  or  ordi- 
nary creditors.  It  was,  therefore,  essential  that  all  the  creditors  of  the  insolvent^ 
privileged  as  well  as  ordinary,  should  have  been  made  parties  to  the  tableau, 
and  accordingly  notified.  In  a  eoneurso,  all  the  creditors  of  the  insolvent  are 
considered  as  plaintiffs  and  defendants,  and  their  respective  claims,  whether 
privileged,  mortgage,  or  ordinary,  must  be  settled  contradictorily  on  the  tableau 
(^  distribution.  A  separate  tableau  of  distribution  among  a  particular  class  of 
creditors,  therefore,  cannot  be  viewed  otherwise  than  as  irregular,  and  not  sane- 
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oowtBT  tioned  by  law.  4  N.  S.  682,  640.  7  ibid  181,  455.  1  L.  172.  9  R.  42.  9  L. 
Bb  Cuditobs.   887.     14  L.  237,  260.     2  An.  451.     4  ibid  195. 

Although  we  consider  that  the  opponents  were  entitled  to  be  placed  on  the 
tableau  as  ordinary  creditors  for  the  amount  of  their  claim,  yet  we  are  not  pre- 
pared to  say  that  they  were  entitled  to  be  paid  out  of  the  funds  reserved  by  the 
syndic.  We  think  the  Court  below  should  hare  ordered  the  tableau  to  be 
amended  by  inserting  thereon  the  names  of  all  the  ordinary  creditors,  and  the 
sums  due  them  respectively.  As  all  the  creditors  on  the  bilan  are  parties  to  the 
eoneurso^  it  appears  to  us  the  syndic  is  bound  to  notice  their  claims.  Had  this 
been  done,  it  would  have  met  the  requirements  of  the  law,  and  the  injury  ap- 
prehended by  the  Court  below,  in  considering  the  other  ordinary  creditors  as 
third  persons,  would  not  have  resulted. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Court 
below  be  reversed ;  that  the  opponents  be  placed  on  the  tableau,  as  ordinary 
creditors,  for  the  amount  of  their  judgment,  and  as  privileged  creditors  for  the 
costs  of  suit  recovered  by  said  judgment ;  that  the  tableau  be  amended  by 
inserting  therein  the  names  of  all  the  creditors,  and  the  sums  due  them  respect- 
ively, as  required  by  law ;  and  that  new  publication  be  made.  It  is  further 
ordered  that  the  costs  of  opposition  be  borne  by  the  estate. 


James   Farnet  &   Noel   &   Ouiraud   v.    Their   Cbeditors. —  Josb 
Martinez  del  Campo,  Opponent. 

The  landlord  loses  bit  prtrllege  by  permttttng  fifteen  days  to  elapse  after  tbe  remoyal  of  tbe  goodc, 
wiiboat  taking  action  to  aecvre  bis  prlytlege. 

It  is  impossible  to  give  to  an  amicable  arrangement  by  an  insolTcnt  with  a  part  of  his  erediton,  vMli- 
out  a  formal  assignment  and  a  formal  possession,  tbe  effect  of  a  etwio  honorwa^  by  which  the 
rights  of  creditors  are  fixed  at  the  date  of  tbe  surrender.  Therefinr^^  the  landlord*s  priTilege  is  not 
preserved  by  such  an  amicable  arrangement,  fifteen  days  hating  el^Med  after  tbe  remoral  cf  the 
goods. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanany  J.  Magne^ 
for  insolvents.    Schmidt^  for  opponent  and  appellant 

Slidell,  C.  J.  Martinez  del  Campo^  the  owner  of  a  house  occupied  by  the 
insolvents,  was  placed  on  the  tableau  of  distribution  as  an  ordinary  creditor. 
He  opposed  the  homologation  on  the  ground  that  he  should  have  been  ranked 
as  a  privileged  creditor.    His  opposition  was  unsuccessful,  and  he  appealed* 

In  the  beginning  of  April,  1852,  the  goods  were  removed  from  Del  Campti'^ 
house,  and  put  on  storage  in  another  building.  On  the  29th  May,  Farnet^  ooe 
of  the  partners  of  Noil  <t  Quiraudy  made  a  sunrender,  and  the  usual  insolvent 
proceedings  took  place.  The  District  Judge  was  of  opinion  that  Del  Campo 
had  lost  his  privilege  in  permitting  more  than  fifteen  da3'8  to  elapse,  after  the 
removal  from  tlie  premises,  without  taking  any  action.  In  this  opinion  we 
concur.  The  2675th  Article  of  the  Code  gives  the  lessor  a  right  of  pledge  on 
the  movable  effects  of  the  lessee,  which  are  found  on  the  property  leased.  And 
Article  2679  enlarges  the  right  in  these  words :  **  In  the  exercise  of  this  right 
the  lessor  may  seize  the  objects,  which  are  subject  to  it,  before  the  lessee  takes 
them  away,  or  within  fifteen  days  after  they  are  taken  away,  if  they  continue 
to  be  the  property  of  the  lessee,  and  can  be  identified." 
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It  is  said  that  the  landlord's  rights  were  preserved  in  the  intenral  between  1st  Fambt  bv  al 
of  March  and  the  surrender,  by  an  amicable  mcetinp;  of  creditors,  at  which  Thbib  CiucDnoBs. 
liqaidators  were  appointed,  who  were  to  take  charge  of  the  property  and  act  as 
trustees  of  all  the  creditors,  until  the  will  of  the  foreign  creditors  could  be  ascer- 
lainod ;  the  creditors  present  at  the  meeting,  meanwhile,  consenting  condition- 
any  to  a  settlement  with  the  insolvent  firm.  On  an  examination  of  the  testi- 
mony; which  is  loose  and  in  some  degree  conflicting,  we  find  that  the  creditors 
present  represented  a  portion  only  of  the  liabilities  of  the  firm.  They  verbally 
appointed  three  persons,  Barbry^  HonoJd  and  Famet^  liquidators  to  supervise 
the  management  of  the  concern ;  but  no  formal  assignment  was  made,  and  they 
did  not  take  formal  possession  of  the  assets. **  When  Famet  went  away  in  April, 
the  business  of  the  house  was  left  in  the  hands  of  Monoid,  not,  it  would  seem, 
as  trustee  for  the  creditors,  but  as  attorney  of  the  two  partners,  Famst  and 
GHiraud.  It  is  impossible  to  give  to  an  amicable  arrangement  of  this  sort,  made 
by  a  portion  of  the  creditors,  the  effect  of  a  ees9i4>  honorum,  by  which  the  rights 
of  creditors  are  fixed  at  the  date  of  the  surrender.  If  formal  assignment  had 
been  made,  and  possession  had  been  given,  it  might  have  created  an  equity  in 
hwGt  of  I>el  Gampo  against  the  creditors  who  took  part  in  the  assignment,  but 
eertainly  against  none  others. 

Judgment  affirmed,  with  costs. 


Fbancois  Dubois  v.  Louis  Ferrand. 

The  decUratlons  of  the  wife  ar«  not  admissible  la  evidence  against  the  husband. 

In  an  attempt  to  make  the  admission  of  the  wife  eytdence  for  the  husband,  on  the  ground  that  she 
acted  as  his  agent,  it  Is  essential  to  show  not  only  the  agency,  but  that  the  admission  itself  ap- 
peared eloeely  and  Intimately  connected  with  the  sul^ect  matter  of  the  agency.  The  mere  Ikct 
of  a  note  having  been  execated  in  Ikvor  of  the  wife,  does  not,  jmt  m,  create  the  prcsmnptton  that 
she  acted  as  the  agent  of  her  husband.  If  she  acted  as  his  agent  in  maidng  a  settlement  for  him, 
in  which  the  note  in  question  was  given,  that  fact  should  have  been  shown. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  Dufour 
and  A,  Robert,  for  plaintiff.  Preaux  and  Lambert,  for  defendant  and  ap- 
pellant. 

Buchanan,  J.  The  plaintiff  alleges  that  the  defendant  is  indebted  to  him  on 
three  promissory  notes,  in  the  sum  of  $898. 

The  defendant  avers  that  the  plaintiff  is  indebted  to  him  in  the  sum  of  $81 ; 
that  the  plaintiff  had  declared,  in  presence  of  witnesses,  that  the  defendant, 
after  a  settlement,  owed  him  nothing,  but,  on  the  contrary,  he  was  indebted  to 
the  defendant  for  sundry  small  amounts  furnished  him  for  the  purpose  of  defray- 
ing his  daQy  expenses ;  that  the  note  of  $283  in  suit,  executed  in  favor  of  the 
plaintiff's  wife,  was  given  by  him  in  renewal  of  three  promissory  notes,  two  of 
which  constitute  a  part  of  the  plaintiff's  demand,  and  the  last,  for  $68,  is,  as  he 
verily  believes,  still  in  the  plaintiff's  possession ;  and,  lastly,  that  the  plaintiff  is 
mdebted  to  him  in  the  sum  of  $314,  on  fourteen  due  bills,  or  bonds,  annexed  to 
his  answer,  which  he  pleads  in  compensation.  Whereupon,  he  prays  that  the 
plaintiff  "  be  condemned  to  pay  him  $81,  after  deducting  the  amount  of  said 
note  of  \ 


Iu7    SOol 


374  SUPREME  COURT  OP  LOUISIANA. 

DiTBois  The  District  Court  allowed  the  sum  of  $804,  as  the  correct  amount  of  the 

FsRiiAND.  due  bills  claimed  by  the  defendant,  in  compensation,  and  gave  judgment  in  fayor 
of  plaintiff  for  the  sum  of  $94,  as  the  balance  due  him  on  the  notes  sued  upon. 
From  this  judgment  the  defendant  appealed. 

On  the  trial,  several  witnesses  were  examined  and  testified  as  to  the  declara- 
tions  of  the  plaintiff  in  relation  to  the  alleged  settlement  between  the  parties, 
posterior  to  the  dates  of  the  notes  sued  upon.  There  is  no  allegation  nor  proof 
of  the  nature  of  the  claims  or  matters  involved  in  that  settlement,  and  no  evi- 
dence introduced  to  show  the  alleged  renewal  of  the  notes. 

The  District  Judge  was  of  opinion,  and  we  concur  with  him,  that  the  defen- 
dant proved  the  sum  of  $304,  which  was  the  only  amount  claimed  by  him  as  a 
credit ;  that  the  averment  in  relation  to  the  plaintiff's  admissions  was  obviously 
intehded  to  aid  the  subsequent  averment,  that  the  note  for  $238  was  given  in  re- 
newal ;  and  that  no  proof  whatever  existed  of  the  aUeged  fraud,  unless  it  could 
be  inferred  from  the  plaintiff's  admissions,  which  were  insufficient 

Our  attention  has  been  directed  to  several  bills  of  exceptions  in  the  record. 
We  concur  with  the  District  Judge,  that  the  declarations  of  the  wife  are  not  admis- 
sible in  evidence  against  the  husband.  But,  it  is  contended,  that  this  case  forms 
an  exception  to  the  rule,  the  wife  having  acted  as  the  agent  of  her  husband.  To 
lay  a  proper  foundation  for  such  evidence,  it  is  essential  not  only  that  the  agency 
should  be  shown,  but  that  the  admission  itself  appeared  closely  and  intimately 
connected  with  the  subject  matter  of  the  agency.  The  mere  fact  of  a  note 
having  been  executed  In  favor  of  the  wife,  does  not,  per  w,  create  the  presump- 
tion that  she  acted  as  the  agent  of  her  husband.  If  she  acted  as  his  agent  in 
making  a  settlement  for  him,  in  which  the  note  in  question  was  given,  that  fact 
should  have  been  showii. 

In  relation  to  the  other  bills  of  exception,  we  think  that  the  testimony  was 
properly  ruled  out,  on  the  ground  of  its  irrelevancy.  The  facts  sought  to  bo 
proved  had  clearly  no  connection  with  the  allegations  or  the  pleadings. 

The  conclusion  to  which  we  have  come  on  the  merits,  renders  it  unnecessary 
for  us  to  consider  the  motion  to  dismiss  the  appeal 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  be  affirmed, 
with  costs. 


John  B.  Wallace  v,  H.  F.  Smith. 

The  failare  of  a  tenant  to  pay  the  rent,  anthorlees  the  landlord  to  make  affidayit  that  he  has  good 

reason  to  fear  the  property  may  be  removed  f^om  the  premises  leased. 
The  landlord  has  a  lien  on  goods  on  storage  to  the  amount  of  storage  due. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Larm^  J.    WhittAker^ 
for  plaintiff.    Livingston,  for  defendant  and  appellant 

Buchanan,  J.  This  is  an  appeal,  taken  from  a  verdict  of  a  jury  rendered  for 
a  number  of  months  rent  of  a  warehouse,  at  the  comer  of  Perdido  and  Caron- 
delet  streets.  The  verdict  was  rendered  io  three  consolidated  suits,  and  we  have 
looked  through  the  evidence  without  finding  a  syllable  of  proof  upon  which  the 
appellant  can  reasonably  be  supposed  to  expect  to  reverse  the  verdict. 
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The  appellee  has  asked  us  to  review  the  interlocutory  judgments  of  the  Court       Wallace 
below,  which  set  aside  the  provisional  seizures  in  two  of  these  consolidated  suits.        Smitr. 

In  the  first  of  the  suits,  No.  7689,  a  rule  was  taken  on  the  plaintiff,  to  show 
cause  why  the  writ  of  provisional  seizure  issued  in  the  case  should  not  be  set 
aside,  on  the  grounds,  first,  that  the  affidavit  was  untrue,  and  that  defendant 
was  ready  at  all  times  to  pay  the  rent  due ;  second,  that  the  property  seized  was 
not  liable  to  seizure. 

In  order  to  sustain  these  two  points,  defendant  introduced  evidence  to  show 
that  he  carried  on  the  storage  business,  and  that  he  was  constantly  receiving  and 
sending  away  goods  kept  on  storage.  He  also  offered  in  evidence  the  writ  itself, 
requiring  the  sheriff  to  seize  the  movable  property  on  the  premises,  and  also  an 
inventory  describing  the  nature  of  the  movables  seized.  He  furthermore  offered 
in  evidence  the  suit  between  the  same  parties.  No.  7469,  brought  for  the  pur- 
pose of  expelling  defendant  from,  the  premises,  on  which  said  suit  there  is  a 
judgment  in  favor  of  plaintiff,  from  which  defendant  has  appealed.  He  also 
showed  that  he  had  deposited  with  the  sheriff,  a  day  or  two  after  the  seizure, 
the  sum  of  $500 ;  which  evidence  embraced  all  that  was  offered  on  the  rule 
by  the  defendant,  and  on  which  said  seizure  was  set  aside. 

Plaintiff,  on  the  contrary,  showed  by  the  evidence  of  Mr,  Grane^  that  defen- 
dant had  offered  to  make  him  a  bill  of  sale  of  certain  carriages  belonging  to 
him,  and  which  had  been  consigned  to  him  originally  by  one  Mr.  Saml.  Oliver^ 
but  for  which  he  had  settled  with  the  said  Oliver ^  and  taken  the  carriages  to  his 
own  account;  that  said  said  carriages  were  worth,  say  $1500 ;  that  defendant 
did  not  wish  him  to  take  them  as  a  honafde  sale,  but  simply  as  nominal  owner 
thereof!  This  occurred  about  a  week  prior  to  the  seizure,  and  was  evidently 
done  for  the  purpose  of  screening  said  property  from  seizure.  He  further  proved 
that  some  carriages  and  buggies,  belonging  to  defendant,  had  been  removed 
shortly  before  the  seizure. 

In  suit  7822,  consolidated  with  the  last  by  order  of  Court,  a  rule  was  also 
taken  to  set  aside  the  provisional  seizure  issued,  on  the  following  grounds :  first, 
that  the  affidavit  was  untrue ;  second,  that  the  seizure  of  any  sums  due  for  rent 
in  the  hands  of  sub-tenants,  is  illegal ;  third,  that  said  seizure  was  made  from 
malicious  motives,  and  to  vex  and  harrass  defendant.  In  this  case,  evidence  of 
a  similar  character  with  that  in  the  preceding  case  was  offered,  except  that 
plaintiff  also  offered  in  evidence  the  lease  of  defendant  to  his  sub-tenant,  Wilson, 
It  does  not  appear  by  the  record  that  any  seizure  was  actually  made. 

In  each  case,  the  affidavit  for  the  provisional  seizure  was  made  in  strict  con- 
formity with  the  285th  Article  of  the  Code  of  Practice.  The  law  gives  to  the 
landlord  a  privilege,  and  even  a  right  of  pledge,  upon  the  property  contained  in 
the  premises  leased,  to  secure  the  payment  of  the  rent  For  the  purpose  of  en- 
forcing this  lien,  he  is  entitled  to  a  writ  of  provisional  seizure,  upon  making  oath 
that  he  has  good  reason  to  fear  the  property  may  be  removed  from  the  pre- 
mises leased. 

In  our  opinion,  the  failure  to  pay  the  rent  constitutes  such  good  reason.  In 
the  case  before  the  Court,  other  circumstances  justified  the  allegation  of  fear  of 
remoral.  The  defendant  had  on  the  premises  property  for  sale.  Of  course, 
when  a  purchaser  should  offer,  and  the  sale  be  effected,  the  property  would  be 
remored.  Such  transactions  were  in  the  daily  course  of  dtfendant^s  business. 
And  even  as  to  property  on  storage,  and  which  was  liable  at  any  time  to  be  re- 
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Wallaci       moved  on  the  order  of  the  parties  storing,  the  landlord  had  a  lien  to  the  extent 
SuiTH.         of  the  storage  due. 

The  circumstances  mentioned  seem  to  be  entitled  to  the  more  weight,  in  yiew 
of  the  fact  of  arrears  of  rent  being  due  when  the  seizure  was  sued  out  We 
think  the  writ  of  provisional  seizure  should  have  been  maintained  in  these  cases. 
It  is,  therefore,  adjudged  and  decreed  that  the  verdict  of  the  jury  and  judg- 
ment appealed  from,  be  affirmed,  with  costs  in  both  Courts,  and  with  the  privi- 
lege of  lessor  on  the  property  provisionally  seized. 


John  B.  Wallacr  v.  H.  F.  Smith. 

The  Act  of  21st  March,  1S50,  which  gives  the  landlord  a  snininary  process  for  the  expulsion  of  a  tenant 
is  not  in  violation  of  Articles  118  and  119  of  the  ConstltuHon  of  184d. 

Proceedings  under  this  statute  are  summary,  and  are  tried  without  a  Jury. 

When,  after  prayer  for  trial  by  Jury,  the  parties  proceed  to  trial  without  a  Jury,  and  no  bOl  of  excep- 
tions is  taken,  it  will  be  presumed  that  the  Jury  is  waived 

1  PPEAL  from  the  First  District  Court  of  New  Orleans,  Larue,  J.  WhiU 
ijL  taker,  for  plaintiff.     Livingston,  for  defendant  and  appellant 

Buchanan,  J.*  This  is  a  suit  by  summary  process  instituted  by  a  landlord 
against  his  tenant,  under  the  Act  of  21st  March,  1850,  to  expel  him  from  the 
premises  leased. 

The  petition  alleges  the  lease  to  have  been  by  the  month,  and  that  the  notice 
required  by  the  Civil  Code  in  such  cases  had  been  given  before  the  institution  of 
the  suit. 

The  answer  pleaded  a  contract  of  lease,  different  in  its  terms  from  that  set 
forth  in  the  petition. 

Upon  these  pleadings  the  parties  went  to  trial,  and  judgment  having  been 
rendered  in  favor  of  plaintiff,  the  defendant  has  appealed. 

The  cause  is  before  us  upon  a  statement  of  facts.  From  this,  it  appears,  th&t 
the  p\aAiii\ff  substantiated  the  material  allegations  of  his  petition  by  evidence  in 
the  Court  below ;  and  that  a  witness  named  Morgan  was  examined  for  defen- 
dant, who  swore  that  he  heard  plaintiff  say  the  defendant  might  keep  the  pre- 
mises until  improvements  were  made,  and  that  he  should  receive  sixty  days 
notice  to  quit  The  statement  of  facts  also  shows  that  this  witness,  Morgan, 
had  made,  on  the  trial  of  another  suit  between  the  parties,  statements  incoD- 
sistent  with  the  evidence  given  by  him  in  this  cause.  We  agree  with  the  Judge 
of  the  District  Court  that  no  credit  is  to  be  given  to  the  evidence  of  this  witness. 
The  judgment  of  the  Court  below  is  fully  sustained  by  the  other  evidence. 

The  appellant  appears  to  rely  upon  an  exception,  filed  by  him,  of  unconstita- 
tionality  of  the  law  on  which  these  proceedings  are  based.  The  118th  and 
119th  Articles  of  the  Constitution  of  1845,  it  is  contended  by  him,  are  violated 
by  this  law. 

We  have  examined  those  articles,  in  connection  with  the  statute  of  March 
21st,  1850,  and  perceive  no  foundation  for  the  plea. 


*  Ogdkn,  J.,  declined  sitting,  and  CAMPnKtL,  J.,  was  absent  on  the  trial  of  this  cause. 
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The  appellant  also  urges  that  his  answer  contained  a  prayer  for  trial  by  jury,       Wiuacn 
which  was  denied  him.  Smni. 

The  present  action  is  summary,  and  summary  cases  are  tried  without  the 
intervention  of  a  jury.  0.  Pr.  767.  In  addition  to  which,  it  may  be  observed 
that  the  parties  seem  to  have  gone  to  trial,  in  the  Court  below,  before  the  Judge 
alone,  without  any  opposition  made  on  either  side  to  that  form  of  trial  In  the 
absence  of  a  bill  of  exceptions,  we  are  bound  to  presume  that  the  defendant 
waived  his  prayer  for  a  jury. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  afiBirmed,  with  costs. 


HUNICIFALITT     No.     OnB     PraTINO     FOR     THE     OPENINO     OP     OrLEANS 

Avenue  —  Executors  of  John  McDonogh,  Appellants. 

Under  the  Act  of  1888,  proriding  for  the  opening  of  streets  in  New  OrleanB,  there  most  be  published 
in  the  newspapers  a  notice  of  the  day  on  which  the  Commissioners  will  present  to  the  Court  their 
estimate  and  asseesment  for  confirmation.  A  certificate  of  the  Clerk  of  the  Court  is  not  evidence  of 
each  publication     It  most  be  proyed,  under  oath,  as  other  facts  are  proved. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Lante^  J.  Grivot, 
for  appellants.     Wblfy  for  the  Municipality. 

Buchanan,  J.  This  case  comes  before  us  upon  an  assignment  of  errors  to  a 
judgment  of  homologation  of  an  assessment  made  by  Commissioners,  appointed 
under  the  provisions  of  the  Act  of  1832,  page  132,  entitled  "  An  Act  to  regulate 
the  opening,  laying  out,  and  improving  streets  and  public  places  in  the  City  of 
New  Orleans  and  its  suburbs,  incorporated  and  non-incorporated,  and  in  the 
banlieues  of  the  same." 

The  only  error  assigned  which  requires  to  be  noticed,  because  we  think  it 
is  sufficient  to  remand  the  cause,  is  that  there  was  no  evidence  of  the  publica- 
tion by  the  Commissioners  of  the  notices  or  advertisements  which  they  are 
bound  to  give,  according  to  law. 

The  law  relied  upon  by  appellants  is  found  in  Section  dd  of  the  Act  of  the 
Legislature  above  mentioned.  It  reads  as  follows :  "  The  said  Commissioners 
shall  deposit  a  copy  of  such  estimate  and  assessment  with  the  Clerk  of  the 
Court  by  which  they  were  appointed,  for  the  inspection  of  whomsoever  it  may 
concern,  and  shall  give  twenty  days  notice  by  advertisement,  to  be  published 
three  times  within  the  first  fifteen  days,  in  at  least  two  of  the  public  newspapers 
printed  in  the  City  of  New  Orleans,  in  the  French  and  English  languages,  of 
the  day  on  which  the  report  of  said  estimate  and  assessment  will  be  presented 
to  said  Court  for  confirmation." 

The  report  of  estimate  and  assessment  appears  to  have  been  deposited  by 
the  Commissioners  in  Court  on  the  2d  March,  1852  ;  but  we  do  not  find  in  the 
record  any  proof  that  they  published  the  notice  required  by  law  of  the  day  on 
which  they  would  present  said  report  to  the  Court  for  confirmation.  What  is 
presented  to  us  by  the  attorney  of  the  city  as  proof  of  this  fact,  is  nothing  but 
a  certiScate  of  the  Clerk  of  the  Court  "  that  the  notices  of  the  Commissioners 
of  estimate  and  assessment,  &c ,  have  been  published  in  the  French  and  Eng- 
lish languages,  ^"  It  was  clearly  no  part  of  the  official  duty  of  the  Clerk 
48 
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of  the  Court  to  give  such  certificate.  The  notices  were  no  part  of  the  re- 
cord ;  they  were  not,  in  fact,  to  be  given  by  him,  but  by  other  persons.  He 
would,  no  doubt,  have  been  a  competent  witness  to  prove  the  notices ;  but  he 
was  not  sworn  as  a  witness,  and  his  certificate  must,  therefore,  go  for  nothing. 
It  may  be  remarked,  in  addition,  that  even  considering  the  certificate  as  full 
proof  of  all  that  it  contains,  it  does  not  show  that  any,  or,  if  any,  what  day  was 
stated  in  the  advertisement  as  that  on  which  the  report  would  be  presented  to 
the  Court  for  confirmation. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  homologation  of 
the  Court  below,  appealed  from,  be  reversed,  and  that  the  cause  be  remanded 
for  further  proceedings,  aoc<»rding  to  law,  the  appellee  to  pay  the  costs  of  this 
appeal. 


George  W.  Lewis   v.    Mary  Ann    Hare,    Widow  op    Edward  D. 

Lkwis. 

By  Article  1698  of  the  Code,  "the  testament  falls  by  the  birth  of  legitimate  children  of  the  tesUtor 

posterior  to  its  date,"  and  it  makes  no  difference  if  a  child  be  bom  before  or  after  the  death  of  the 

testator, 
the  posltire  provisions  of  Article  lfl96  is  in  no  manner  affected  by  Article  1656,  which  proTldea  that 

revocation  of  donations  inter  viwa^  through  the  birth  of  ehlldreo  to  the  donor,  operate  only  up  to 

the  dIspoBable  portion. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge^  J. 
A.  IT.  Ogden,  for  plaintiff  and  appellant  CoJien,  for  defendant 
Slidell,  C.  J.*  In  April,  1888,  Edwckrd  D,  Lewis,  a  resident  of  Louisiana, 
made  an  olographic  will,  by  which,  after  providing  for  the  payment  of  his  debts, 
he  gave  to  his  wife  all  his  furniture  and  a  piece  of  land,  which  was  equal  in 
value  to  about  one-half  of  his  estate;  to  a  sister,  two  thousand  dollars ;  to  a 
brother,  one  thousand;  to  another  brother,  C^earge  W.  LewU,  the  plaintiff,  one 
thousand  dollars;  to  L,  W.  Broadwell,  one  thousand  dollars;  and  the  residue 
to  his  wife.  His  health  was  impaired  at  the  time  of  making  his  will,  and  in 
the  following  May,  upon  the  advice  of  his  physicians,  he  went  with  his  wife  to 
Europe.  Broadwelly  who  was  on  terms  of  intimacy  with  him,  and  one  of  the 
objects  of  his  bounty,  testifies  that  the  testator,  before  his  departure,  informed 
him  the  will  was  made,  and  he  appointed  executor ;  that  from  the  tenor  of  the 
testator's  conversation  on  the  occasion,  as  on  others,  he  thought  the  testator  was 
not  aware  when  he  made  the  will  that  his  wife  was  pregnant,  and  from  the  im- 
paired state  of  his  health  believed  it  unlikely  that  such  would  be  the  case,  and 
therefore  made  no  provision  for  an  heir.  The  testator  died  at  Nice,  in  Septem- 
ber, 1838,  and  a  few  days  afterwards  his  wife  gave  birth  to  a  child.  The  will 
was  probated  soon  after  his  death,  in  New  Orleans.  The  inventory  exhibits  a 
total  amount  of  $10,923.  The  present  suit  is  brought  by  George  W.  L&utUy 
against  the  widow,  as  administratrix  and  tutrix  of  the  child,  to  recover  the 
legacy  of  one  thousand  dollars,  and  the  defence  is  that  the  subsequent  birth  of 
the  child  revoked  the  will.  There  was  judgment  for  the  defendant  in  the  Court 
below,  and  the  plaintiff  has  appealed. 

*  OoDBVi  J.,  absent. 
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The  Code  devotes  a  section  to  the  subject  *^  of  the  revocation  of  wills  and  ^Lkwu 
their  caducity,'*  and  by  Acticle  1698  provides  as  follows :  "  The  testament  falls  Lewo. 
by  the  birth  of  legitimate  children  of  the  testator  posterior  to  its  date."  The 
reason  of  this  provision  is  not  given  by  the  law-givers,  but  is  obvious.  It  is 
founded  upon  the  reasonable  presumption  that  the  testator  would  not  have 
given  his  property  to  others  had  he  foreseen  that  he  would  afterwards  have  off- 
i^ring.  It  would  not  be  easy  to  suggest  a  case  more  strongly  illustrative  of  the 
wisdom  of  the  law,  which  supplies  by  its  own  foresight  the  want  of  foresight  of 
the  testator,  than  the  one  before  us.  If  this  will  should  be  carried  into  full 
effect,  the  entire  estate  of  the  testator  would  be  absorbed  in  legacies,  and  his 
child  be  left  destitute. 

It  is  contended,  on  the  pari  of  the  plaintifi^  that  the  article  should  only  be 
applied  to  the  case  of  a  child  bom  before  the  death  of  the  testator.  The  lan- 
guage used  is  broad  and  unqualified,  and,  as  the  law  has  made  no  distinction, 
we  have  no  right  to  make  one.  Moreover,  there  is  no  reason  to  suppose  that  a 
testator  would  have  been  insensible  to  the  welfare  of  a  posthumous  child,  if  the 
contingency  of  its  birth  had  suggested  itself  to  his  mind,  any  more  than  to  sup- 
pose such  insensibility  in  the  case  of  a  child  born  before  his  death.  In  both 
cases,  it  is  reasonable  to  presume  the  testator  would  have  felt  the  promptings 
of  parental  love,  and  the  obligations  of  parental  duty,  if  the  event  had  been 
foreseen. 

The  plaintiff  refers  to  the  1556th  Article  of  the  Code  on  the  subject  of  the 
implied  revocation  of  donations,  inter  viooi,  a  subject  also  separately  treated. 
By  that  article  the  revocation,  through  the  birth  of  children,  to  the  donor,  is 
made  to  operate  only  up  to  the  disposable  portion,  and  the  plaintiff  contends 
that  it  should  operate  to  that  extent  only  in  the  present  case.  Why  the  law- 
giver thought  proper  to  make  a  distinction  between  donations,  inter  vivot,  and 
donations  by  wfll,  may  not  be  very  obvious.  But  the  language  of  Article  1698 
is  unambiguous.  It  makes  the  will  entirely  inoperative  where  legitimate  chil- 
dren of  the  testator  are  born  posterior  to  its  date,  and  we  have  no  right  to  dis- 
regard the  distinctSon  thus  clearly  made  between  the  two  kinds  of  donations, 
even  if  it  be  an  arbitrary  one.  The  two  subjects,  the  revocation  of  donations 
ijiter  vivoSj  and  the  revocation  of  donations  by  testament,  are  treated  separately, 
and  if  we  were  permitted  to  call  in  the  provisions  in  the  one  case,  to  explain 
those  in  the  other,  it  would  be  proper  only  where  doubtful  language  had  been 
used. 

The  words  "  even  of  a  posthumous  child,*'  used  in  the  Article  1556,  which 
was  taken  from  the  Napoleon  Code,  are  not  found  in  Article  1698,  for  which 
there  is  no  corresponding  Article  in  the  Napoleon  Code.  We  do  not  think  this 
a  sufficient  reason  to  narrow  the  terms  of  Article  1698,  which  are  unqualified, 
and  comprehend  equally  both  classes  of  children. 

It  must  also  be  observed,  that  by  Article  29  of  our  Code,  "  children  in  their 
mother's  womb  are  considered,  in  whatever  relates  to  themselves,  as  if  they 
were  ah'eady  bom. 

Judgment  affirmed,  with  costs. 
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Alexander  Levy  &  Co.    v.    The   Mutual   Benefit  Life  and  Fire 

Insurance    Company  —  C.    W.    Hornor,    Receiver. 

E.    W.    Sewell   v.    Same — Consolidated   Case. 

1%e  Oompsny  was  organtied  od  the  mutaal  prlncfpto,  Its  sole  capital  consisting  In  the  premlnms  paid 
by  those  who  insured  with  the  Company ;  and  the  notes  for  premiums  constituted  a  reserred  fond 
for  the  payment  of  iossen,  which  the  Directors,  under  their  charter,  had  no  authority  to  divert  from 
the  payment  of  the  losses  to  which  they  were  specially  affected. 

APPEAL  fh)m  the  Fifth  District  Court  of  New  Orleans^  Buehanany  J.     Du- 
rant  and  Cohen^  for  HomoVy  appellant    Benjamin  d  MieoUy  for  Sewell^ 
appellee. 

OoDEN,  J.  This  suit  was  instituted  to  enforce  an  act  of  pledge  of  the  notes 
of  the  shareholders  in  the  Company.  The  Directors  made  the  pledge  in  faTor 
of  the  plaintiff,  to  secure  the  payment  of  a  sum  of  money  which  they  borrowed 
from  him.  After  the  suit  was  brought,  the  defendants  were  declared  insolvent, 
a  receiver  appointed  to  administer  their  assets,  and  this  cause  was  tomsferred 
from  the  Second  District  Court,  and  ordered  to  be  cumulated  with  the  proceed- 
ings  in  liquidation  of  the  Company.  The  receiver,  in  his  answer,  denies  the 
authority  of  the  Directors  to  pledge  the  notes  of  the  Company  in  favor  of  the 
plaintiff,  and  asks  to  have  them  delivered  over  to  him.  The  notes  thus  pledged 
were  given  by  the  stockholders  for  premiums  on  insurance  due  by  them  to  the 
company.  The  twelfth  section  of  the  charter  of  the  corporation  provides  that 
if  losses  are  sustained  by  the  Company  to  a  greater  amount  than  they  have 
funds  on  hand  to  discharge,  the  Directors  shall  assess  such  deficiency  in  a  rate- 
able proportion  on  the  members  of  the  Company,  according  to  the  amount  of 
each  member's  insurance,  provided  such  assessment  shall  not  exceed  the  amount 
of  the  premium  note  or  obligation  given  by  each  member.  The  Company  was 
organized  on  the  mutual  principle,  its  sole  capital  consisting  in  the  premiums 
paid  by  those  who  insured  in  the  Company,  and  the  notes  on  hand  for  premiums 
constituted  a  reserved  fund  for  the  payment  of  losses.  There  is  no  special 
power  in  the  charter  by  which  the  Directors  would  be  authorized  to  make  any 
other  use  of  the  premium  notes,  than  the  one  thus  pointed  out  by  the  section 
referred  to.  The  act  of  the  Legislature  of  16tii  of  March,  1848,  providing  for 
the  organization  of  corporations,  requires  that  the  charter  of  the  Company  shall 
contain  a  distinct  enumeration  of  the  powers  of  the  Directors.  The  power 
claimed  as  resulting  by  implication  from  the  general  powers  conferred  on  the 
Directors,  is  not  consistent  with  the  peculiar  provision  above  alluded  to,  and  we 
think  the  Directors  had  no  authority  to  divert  the  notes  from  the  payment  of 
the  losses  of  the  Company,  to  which  they  were  specially  affected. 

The  judgment  of  the  Court  below  is,  therefore,  reversed,  and  it  is  ordered 
and  decreed  that  the  plaintifis  deliver  to  the  receiver,  Charles  TT.  Eamory  as  re- 
presenting the  insolvent  corporation,  all  the  bills  and  notes  described  in  tiie 
act  of  pledge,  to  be  collected  by  him,  and  appropriated  first  to  tiie  payment  of 
any  losses  of  the  Company ;  and  that  this  case  hh  remanded  to  the  Court  below 
to  settle  the  rights  of  the  plaintiffs  in  concurso,  with  the  other  creditors  of  the 
Company ;  the  costs  of  appeal  to  be  bom  by  plaintiffs  and  appellees. 
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J.  J.  Goodman  &  Son   v.  Wm.  Allen  et  al; 

John  Carroll  v,  Goodman  et  al; 

Lexington  Insurance  Co.  v.  Wm.  Allen  et  al ; 

John  Carroll  v.  Lexington  Insurance  C6. 

The  furety,  on  a  bond  for  the  release  of  property  attached,  cannot  be  made  liable  until  the  condition 
of  the  bond  be  broken  and  the  principal  put  in  delay. 

APPEAL  from  the  Fourtli  District  Court  of  New  Orleans,  JReynoUU,  J.  Mott, 
for  plaintifife.  Semmes  S  Edtcards^  for  Mose9  Greenwood,  appellant 
VooBHiES,  J.  The  facts  which  give  rise  to  this  controyersy  are  fully  stated 
in  the  case  between  these  parties,  reported  in  6th  Annual,  p.  373.  John  Car- 
ToU,  as  third  opponent,  claimed  the  ownership  of  the  steamboat  New  Hamp- 
shire, attached  in  several  cases,  which  were  consolidated.  By  order  of  the 
Court,  he  was  permitted  to  bond  the  steamer  for  the  sum  of  $3200.  The  con- 
dition of  the  bond  is,  that  he,  as  principal,  and  Mom9  Greenwood,  as  surety, 
**  agree  to  abide  by  the  order  of  the  Court,  and,  under  the  same,  are  responsi- 
ble ibr  safe  return  and  restoration  of  the  steamer  New  Hampshire,  to  abide  the 
farther  order  of  the  Court''  The  only  judgment  rendered  in  those  consolidated 
cases,  was  a  judgment  in  favor  of  the  plaintiffs  against  the  defendants,  '*  with 
priTflege  on  the  property  according  to  the  order  of  the  respective  attachments." 
It  is  silent  as  to  CarroU,  the  intervenor.  On  the  return  of  nulla  bona,  on  a 
writ  ot  fieri  fcLdoB,  issued  on  that  judgment,  the  plaintiffs  took  a  rule  on  Moms 
Greenwood,  the  surety  on  the  bond,  to  show  cause 'why  he  should  not  be  con- 
denmed  to  pay  the  plaintiffs  the  amount  of  the  bond.  The  rule,  on  appeal,  was 
discharged  by  the  Supreme  Court  as  in  case  of  non-suit,  the  Court  assigning 
as  reasons,  "  that  the  creditors  cannot  ask  judgment  by  rule  against  the  surety, 
without  t^fi.  fa,  against,  or,  at  least,  a  putting  in  default  of  the  principal.  No 
can  by  fi.  fa,  or  otherwise,  has  been  made  upon  Carroll  for  the  restoration  of 
the  vessel  or  the  payment  of  the  bond.'*  In  his  petition  of  intervention,  Car- 
roll claimed  his  residence  at  Pittsburg,  Pennsylvania.  He  died  at  Cincinnati, 
Ohio,  on  the  1st  of  January,  1848.  In  November,  1851,  George  W.  ffynson 
was  appointed  curator  of  his  estate ;  and  on  the  17th  of  the  same  month,  the 
the  plaintiffs  filed  a  petition  against  him,  alleging  that  the  suits  thus  instituted 
by  them  against  the  defendants  were  consolidated  only  eo  far  as  the  attach- 
ments were  concerned,  and  that  Carroll  was  allowed  to  take  the  steamer  on  the 
conditions  stipulated  in  his  bond.  That  the  cases  were  submitted  to  the  Court 
and  judgment  rendered  thereon  against  the  defendants,  *^  but  that  no  express 
judgment  was  rendered  against  the  said  CarrolV*  They  pray  that  the  claim 
of  Carroll,  and  of  his  succession,  to  the  steamboat  New  Hampshire  may  be 
rejected  and  disallowed,  and  that  he  be  condemned  to  return  the  steamer  to  the 
possession  of  the  Sheriff,  and,  in  default  -thereof,  that  he  be  condemned  as 
curator  to  pay  them  the  sum  of  $3200.  The  curator  answered  by  pleading  the 
general  issue,  and  reiterating  the  averments  of  Carroll,  whose  succession  he 
prayed  be  declared  the  owner  of  the  vessel,  and  the  bond  released.  Moses 
Greenwood  filed  the  following  appearance  in  this  case :  **  i/1  C.  Edwa/rds  and 
T.  J,  Semmes,  EsqWs,  appear  herein  on  behalf  M,  Greenwood,  surety  on  the  in- 
tervenor's  bond,  and  as  far  as  said  GreenwooWs  interest  is  concerned  they  ap- 
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OooDMAK  FT  AL  pear  also  to  defend  the  curator  of  the  int^rvenor,  the  said  curator  is  present  in 
Allkh  r  al.  Court  himself  On  these  pleadings  the  parties  went  to  trial,  and  the  District 
Court  having  rendered  judgment  in  favor  of  the  plaintiffs  against  Motes  Green- 
wood for  the  sum  of  $3200,  the  latter  appealed. 

We  think  the  District  Judge  erred.  As  regards  OarrolVs  claim  to  the  steam- 
boat New  Hampshire,  it  is  obvious  that  the  question  still  remains  unsettled ; 
and  it  is  equally  obvious  that  the  object  of  this  suit  was  not  intended  to  inv<dve 
any  other  issue.  It  is  clear  that  the  surety  cannot  be  made  liable  until  the 
condition  of  the  bond  be  forfeited,  and  the  principal  be  put  in  delay.  But  it 
does  not  devolve  upon  us  to  say,  whether  the  question  of  title  to  the  vessel  can 
affect  the  rights  of  the  plaintiffs,  as  the  cause  of  action  is  for  damages  resulting 
from  a  collision  by  that  vessel. 

The  appellees  complain  of  the  judgment  of  the  inferior  Court,  and  pray  that 
it  be  amended,  so  as  to  give  them  a  judgment  for  the  amount  claimed  against 
the  succession  of  Carroll.  We  are  not  prepared  to  say  that  they  are  entitled 
to  such  relief,  as  there  was  no  judgment  rendered  by  the  inferior  Court  on  their 
demand  against  the  succession,  and  the  latter  is  not  appellant 

The  conclusion  to  which  we  have  come  renders  it  unnecessary  to  notice  the 
bills  of  exceptions  in  the  record. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  there  be  judgment  in  favor  of  the  appellant  as  in  case  of  non-suit^  the 
costs  of  suit  in  both  Courts  to  be  borne  by  the  plaintiff  and  appellees. 


David  Moores  v.  D.  G.  Wire, 

By  the  Act  of  1844,  the  legislature  intended  to  aflbrd  protection  to  the  lub-oontntetoff  or  wortmaiif 
or  the  famlsher  of  materials,  against  payments  made  in  anticipation :  and,  under  that  ilatote, 
the  delivery  of  the  attested  account  fixes  the  rights  of  the  parties  at  time  of  the  deUrery. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  Col- 
limy  for  plaintiff.  Benjamin  A  Micou  and  F,  Eaynes,  for  defendant  and 
appellant 

VooRHiES,  J.  On  the  20th  of  July,  1851,  C,  J.  MiUer  contracted  with  the 
defendant  for  the  erection  of  a  two  story  brick  kitchen  and  other  work,  accord- 
ing to  specifications  and  plans  annexed  to  their  contract,  and  obligating  himself 
to  furnish  all  the  materials  and  labor  necessary  to  complete  the  same  in  a  work- 
manlike manner.  The  price  stipulated  for  this  work  was  $2000,  payable  in  the 
following  proportions,  viz :  Ist.  $850  when  all  the  brick  walls  shall  have  been 
completed.  2d.  $500  when  the  whole  of  the  work  contracted  for  shall  have 
been  finished  and  the  keys  delivered.  8d.  $650  in  three  months  after  date  of 
delivery  of  said  huildings,  to  be  secured  by  a  note  of  hand  of  that  amount 
payable,  &c."  On  the  15th  of  August,  1851,  the  undertaker  received  the  fall 
amount  of  the  first  instalment, imder  this  contract,  and  then  abandoned  the 
work  and  absconded. 

The  plaintiff  furnished  materials  to  the  undertaker  for  the  builduig  to  the 
amount  of  $509  78,  an  attested  account  of  which  was  duly  served  on  the  de- 
f<«ndant  on  the  28d  of  August,  1851. 
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The  qaestion  presented  in  this  case  is,  whether  the  payment  to  the  undertaker        Mwsn 
was  premature,  or  made  in  anticipation.  Wus 

After  a  careful  examination,  it  appears  to  us  that  under  the  terms  of  the 
contract,  which  are  dear  and  explicit,  the  completion  of  all  the  hrick  walls  was 
essential  to  entitle  the  undertaker  to  the  payment  The  evidence  shows,  that 
Buch  was  not  the  case. 

In  a  recent  case,  we  had  occasion  to  express  an  opinion  as  to  the  construc- 
tion of  the  Act  of  1844,  on  which  the  present  action  is  founded.  The  principal 
ob|ect  which  the  legislature  had  in  view,  in  the  enactment  of  that  law,  was  to 
afford  protection  to  the  suh-contractor  or  workman,  or  the  furnisher  of  mater- 
ials, against  payments  made  in  anticipation.  "  The  deliyery  of  the  attested  ac- 
count fixes  the  rights  of  the  parties  at  the  time  of  such  delivery.''  Had  the 
undertaker,  in  this  case,  done  or  completed  the  work  or  huildings,  before  the 
delivery  of  the  attested  account,  it  is  obvious  that  the  defendant  would  not 
have  incurred  any  liability  to  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  afiBrmed,  with  costs. 


Jean  Bourbon  v.  Lewis  Castera  et  al. 

Aetloii  Bg&init  three  defendants  to  annul  a  wtll  and  for  damages.  Kach  filed  an  exception  that 
there  was  a  nditfoinder  of  actions.  0.  specially  excepted  on  the  ground  that  his  coMleftndants 
were  made  parties  for  the  purpose  of  depriving  him  of  their  testimony.  The  exceptions  were  sus- 
tained, as  to  the  co-defendants,  and  the  suit  dismissed  as  to  them— but  the  plaintiff's  right  to  pro- 
ceed against  0.  was  maintained.  Plaintiff  appealed — and  on  motion  to  dismiss  the  appeal  because 
0.  had  not  been  made  a  party  to  it— it  was  UHd :  that  G.  should  have  been  made  a  party.  The  dis- 
misaal  of  his  co-defendants  from  the  suit  Is  a  Judgmei  t  which  he  has  the  greatest  interest  In  main- 
taining, as  he  specially  excepted  that  they  were  made  parties  in  order  to  deprlye  him  of  their 
eridence.    App«ul  dismissed. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
Buchanan,  J.  (Voobhies,  J.  dissenting.)  The  plaintiff  is  appellant  from 
a  judgment  which  dismisses  his  suit  as  to  the  defendants  Arthur  Fleming  and 
Felix  Ferey, 

A  motion  to  dismiss  the  appeal  is  made  on  the  ground  that  L.  Castera^  the 
principal  defendant,  and  the  most  interested  party  in  the  maintenance  and  affir- 
mance of  the  judgment  appealed  from,  has  not  been  made  a  party  to  the  pre* 
sent  appeal 

The  appeal  was  by  motion :  and  the  appeal  bond  is  made  in  favor  of  Flem- 
ing and  Fercy^  their  executors,  administrators  and  assigns. 

It  is  necessary,  for  the  purpose  of  understanding  the  merits  of  this  applica- 
tion, to  state  the  nature  of  the  suit,  and  the  pleadings  in  the  cause. 

This  suit  has  a  double  object :  to  annul  a  nuncupative  testament  by  authen«- 
tic  act  for  want  of  a  disposing  mind  and  capacity  in  the  testator  and  of  legal 
formalities ;  and  also  to  recover  damages  from  the  universal  legatee,  and  from 
the  notary  and  witnesses  who  drew  and  subscribed  the  will,  in  eolido^  for  illegal 
actings  and  doings  in  the  premises. 

To  the  petition,  which  contained  this  prayer  for  cumulative  remedies,  ezcep* 
tkms  were  ftled,  severally,  by  all  the  defendants  who  have  been  cited,  namely, 
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BouBBOK  the  universal  legatee  LouU  Castera,  the  notary  Felix  Percy^  and  one  of  the 
Cabtbha  bt  al.  subscribing  witnesses  of  the  will,  Arthur  Fleming.  Each  of  these  parties  ex- 
cepted that  there  is  a  misjoinder  of  actions — that  the  action  for  damages  is 
premature — ^and  that  the  plaintiff  is  not  the  heir  at  law  and  next  of  kin,  as  he 
pretends,  but  an  officious  intermeddler.  In  addition  to  these  exceptions,  Louis 
Castera  specially  charges  and  excepts  that  the  plaintiff  had  made  his  co^le- 
fendants  parties  defendant  herein,  for  the  purpose  of  depriving  him  of  the  tes- 
timony of  the  persons  thus  illegally  made  defendants. 

All  the  exceptions  came  on  regularly  for  trial  at  the  same  time  in  the  Court 
of  the  first  instance,  and  were  tried  and  submitted  for  decision  together. 

The  judgment  is  in  the  following  words :  **  The  Court  having  duly  con- 
sidered the  exceptions  filed  by  the  defendants  to  plaintiff's  petition,  for  the 
reasons  assigned  in  the  written  opinion,  this  day  delivered  and  on  file,  it  is  or- 
dered, adjudged  and  decreed,  that  the  exceptions  filed  herein  by  Arthur  Flem- 
ing and  Felix  Percy  be  maintained,  and  that  so  far  as  relates  to  said  defendants 
the  suit  be  dismissed.  It  is  further  ordered,  that  the  right  of  the  plaintiff  to 
proceed  in  the  said  suit  as  against  the  defendant  Castera  alone,  be  maintained." 

It  appears  to  us,  that  Castera  should  have  been  made  a  party  to  the  appeal. 
It  is  very  evident  that  the  dismissal  of  his  co-defendants  firom  the  suit,  is  a 
judgment  which  he  has  the  greatest  interest  in  maintaining.  He  makes  it  a 
special  ground  of  exception  that  he  needs  the  evidence  of  his  co-defendants 
upon  the  matters  tending  to  the  annulling  of  the  will,  which  is  an  issue  that 
concerns  himself  alone ;  and  that  he  is  in  danger  of  losing  the  benefit  of  that 
evidence,  by  the  cumulation  of  distinct  causes  of  action  and  the  joinder  of  dis- 
tinct liabilities  and  defendants,  which  this  petition  contains. 

The  judgment  appealed  from  must  be  viewed  as  much  the  property  of  Cat- 
tera^  (Code  of  Practice,  art.  548,)  as  of  Flemingy  or  of  Percy. 

Appeal  dismissed,  with  costs. 

VooRHiES,  J.  (dissenting.)  This  suit  is  instituted  by  the  plaintiff  as  sole 
heir  of  Jacques  Germain  Tliierry^  who  died  in  New  Orleans  about  the  16th  of 
March,  1852.  The  action  is  founded  principally  on  the  allegation,  that  the  suc- 
cession of  the  deceased  is  withheld  from  the  plaintiff  in  consequence  of  the  un- 
lawful combination  and  contrivance  of  the  defendants  Louis  Castera^  Felix 
Percy ^  Jean  Crerolin^  Joseph  Nicolas  and  Arthur  Fleming ;  the  first,  the  in- 
stituted heir,  the  second,  the  notary,  and  the  three  last  named,  the  witnesses 
to  a  pretended  will,  made  in  favor  of  Castera^  by  virtue  of  which  the  latter 
took  possession  of  said  succession,  worth  upwards  of  $20,000.  The  plaintiff 
avers,  that  said  will  was  made  at  a  time  when  the  deceased  was  mentally  and 
physically  incapable  of  making  a  will,  of  which  the  defendants  were  aware. 
He,  therefore,  prays  that  the  will  be  declared  null — ^that  Castera  surrender  the 
succession,  and  that  all  the  defendants  be  condemned  to  pay  him,  in  solido^  the 
sum  of  $5000  for  their  illegal  acting  in  the  premises. 

This  action  was  met  in  the  District  Court  by  exceptions  on  the  part  of  Cos- 
teray  Percy  and  Fleming^  in  which  they  averred,  in  substance,  that  Castera 
was  the  only  party  in  interest  against  whom  the  action  to  annul  the  will  of  the 
deceased  could  be  legally  brought,  the  plaintiff  having  maliciously  and  fraudu- 
lently made  the  others  parties  for  the  purpose  of  depriving  him  of  their  testi- 
mony— ^that  the  plaintiff  had  joined  two  distinct  causes  of  action  against  several 
defendants,  when  it  was  apparent,  from  his  own  showing,  that  Castera  was 
alone  interested  in  the  first  pretended  cause  of  actioQ,  in  which  the  other  de- 
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fendants  had  no  legal  interest  whatever ;  and  that  the  second  alleged  cause  of  Botmuon 
action  could  not,  at  any  rate,  be  prosecuted  until  the  first,  for  the  nullity  of  the  Castkra  kt  al. 
wiD,  was  determined,  &c.  The  exceptions  were  filed  separately.  The  plaintiff 
is  appellant  from  a  judg:ment  sustaining  the  exceptions  of  Ferci/  and  Filling. 
The  jadgment  is  in  these  words:  *'£achof  the  defendants  except  to  the 
petition  filed  herein,  on  the  ground  that  distinct  causes  of  action  cannot  be 
urged  against  different  defendants  in  the  same  suit  The  nullity  of  the  will 
has  no  necessary  connection  with  the  claim  for  damages  so  far  as  all  of  the  de- 
fendants, except  CoBtera,  are  concerned,  and  the  principle  on  which  the  excep- 
tion rests  appears  to  me  correct  The  Court,  having  duly  considered  the  ex- 
ceptions filed  by  the  defendants  te  plaintiff's  petition,  for  the  reasons  assigned 
in  the  written  opinion  this  day  delivered  and  on  file,  it  is  ordered,  adjudged  and 
decreed,  that  the  exceptions  filed  herein  by  Arthur  Fleming  and  Felix  Percy 
be  maintained,  and  that,  so  far  as  relates  to  the  said  defendants,  the  suit  be 
dismissed.  It  is  further  ordered,  that  the  right  of  the  plaintiff  to  proceed  in 
said  suit,  as  against  the  defendant  Castera  alone,  bo  maintained." 
The  appeal  bond  is  in  fiivor  of  FUming  and  Percy, 

The  appellees  have  filed  a  motion  to  dismiss  this  appeal,  on  the  ground  that 
C<utera^  who  has  an  interest  in  maintaining  this  judgment,  has  not  been  joined 
or  made  a  party  to  the  appeal.  In  support  of  the  motion,  the  appellees  rely  on 
the  cases  reported  in  9  L.  R.  473 ;  12  ibid,  475;  12  R.  R,  180;  5  Ann.  174; 
4  ibid,  677;  and  on  the  case  of  Ctmnn  v.  Blanc^  Opinion  Book,  No.  28,  p.  159. 
In  those  cases,  it  is  said,  that  the  principle  recognized  as  our  settled  practice 
and  jurisprudence  is,  that  the  appellate  Court  will  invariably  refuse  to  take 
cognizance  of  an  appeal,  and  will  ^miss  it,  whenever  it  shall  appear  that  all 
the  parties  having  an  interest  in  the  maintenance  of  the  judgment,  are  not  be- 
fore the  Court  It  is  urged,  that  Caetera  has  an  interest  in  the  affirmance  of 
the  judgment  appealed  fi-om,  heeatae  it  seeureg  to  him  the  advantage  of  a  separ- 
ate and  distinct  trial  from  the  notary  and  the  xoitnesiee^  and  is  the  only  party 
that  would  really  suffer  by  the  reversal  of  the  judgment,  as  he  would  be  de- 
prived of  his  hesty  if  not  sole  evidence  in  the  case — ^that  of  the  notary  and 
witnesses. 

The  action,  in  this  case,  is  clearly  an  action  founded  on  an  offence,  or  quasi- 
offence,  under  the  provisions  of  articles  2294  and  2804  of  our  Code.  In  an  or- 
dinary action  to  annul  a  will  in  relation  to  the  incapacity  of  the  testator,  arising 
from  mental  infirmity,  or  other  causes,  I  apprehend  the  argument  of  the  ap- 
pellees^ counsel  would  have  much  weight  But  does  it  apply  in  the  present 
case,  where  the  instituted  heir,  the  notary,  and  the  witnesses  are  all  charged 
with  collusion  in  making  the  pretended  will?  I  cannot  think  so.  Though  it 
may  be  considered  a  great  hardship  by  the  party  to  be  deprived  of  the  testi- 
mony of  his  co-defendants,  yet,  fix>m  the  very  nature  of  the  transaction  or  col- 
lusion charged  against  him,  it  seems  to  me,  that  their  interest  in  the  subject 
matter  must  be  considered  identical,  and  such  as  to  exclude  the  testimony  of 
one  in  &vor  of  the  other.  The  action  being  one  purely  of  tort^  where  all  the 
parties  are  bound  in  eolido  for  the  damages  resulting  therefrom,  it  follows, 
therefOTe,  that  none  of  them  should  be  discharged  from  the  action.  I  am  un- 
able to  concur  in  the  opinion  of  the  District  Court,  that  two  separate  and  dis- 
tinct causes  of  action  are  embraced  in  the  plaintiff's  petition.  I  consider  a  col- 
hiflion  in  making  a  false  will  as  constituting  the  cause  of  action,  and  the  dama- 
ges merely  the  consequence  of  the  act  perpetrated.  If  the  act  be  declared  to 
49 
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BocRooN  be  the  production  of  fraud  and  collusion,  it  also  follows  as  a  consequence,  that 
Castdu  m  AL.  the  party  who  holds  the  property  under  it,  is  bound  to  surrender  it  Thus  it 
appears  to  me  that  the  damages  and  the  surrender  of  the  succession,  are  matr 
ters  which  are  incidental  to  the  principal  action.  As  fraud  or  colluraon  is  never 
presumed,  except  in  certain  specified  cases,  and  this  is  not  one  of  them,  but 
must  be  supported  by  proof,  it  is  clear  that  if  the  plaintiif  fails  to  make  good 
his  allegations,  by  legal  and  competent  proofs,  no  injury  whatever  can  result  to 
the  appellees.  I  do  not  consider  a  prosecution  of  the  notary  under  the  Act  of 
the  7th  of  June,  1806,  as  a  necessary  pre-requisite  to  the  right  of  action  in  this 
case.  ^    . 

Tested  according  to  the  principles  which  I  have  advanced,  ought  the  motion 
in  this  case  to  prevail  ? 

It  is  necessary,  in  the  first  place,  to  inquire  whether  there  is  any  judgment  in 
favor  of,  or  against  Castera ;  and,  in  the  second,  if  so,  what  is  the  nature  of 
the  interest  which  he  has  acquired  under  it  It  is  clear  that  Castera^  so  far  as 
his  pecuniary  liability  is  concerned,  cannot  be  affected  either  by  the  affirmance 
or  reversal  of  the  judgment  Having  assumed,  by  his  exception,  the  whole 
liability,  it  appears  to  me  quite  immaterial  whether,  in  that  respect,  the  appel- 
lees be  joined  again  in  the  action  with  him.  But  it  is  urged,  that  Ckutera  has 
acquired  a  right  under  the  judgment  to  the  benefit  of  the  testimony  of  the 
appellees. 

The  question  presented  then  is,  whether  the  interest,  or  benefit,  acquired  by 
Castera^  under  the  judgment,  is  such  as  to  require  him  to  be  made  a  party  to 
the  appeal.  The  cases  on  which  the  appellees  rely  for  success,  do  not,  in  my 
opinion,  bear  them  out.  There  is  no  doubt  but  what  the  rule  is  clearly  settied, 
that  all  the  parties  must  be  cited,  or  made  parties  to  the  appeal,  who  have  an 
interest  to  maintain  in  the  judgment  which  is  sought  to  be  reversed  or  amend- 
ed. But  that  interest,  in  my  opinion,  means  such  an  Interest  as  the  par^ 
has  in  the  subject-matter  in  dispute,  and  not  to  extraneous  circumstances,  or 
such  an  interest  or  benefit  as  Castera  expects  to  derive  from  the  testimony  of 
the  appellees. 

I  am,  therefore,  of  opinion  that  the  appeal  ought  not  to  be  dismissed. 


Bach,  Barnett  &  Co.  v.  Abraham  Lfopold — A.  Levy,  Intervenor. 

The  revocfttory  action  cannot  be  exercised  by  individaal  creditors  until  their  debts  are  liquidated  t^ 
a  Judgment,  unless  the  defendant  in  such  action  be  made  par^  to  the  suit  for  liquidating  the  debt, 
brought  against  the  original  debtor.    Code,  liNST. 

APPEAL  fi-om  the  District  Court,  Third  District,  Clarice,  J.    K  K  Ogdm 
&  Lahatt,  for  plaintiffs  and  appellants.    Dorsey,  for  defendant    Marks  S 
Cotton,  for  intervenor. 

YooRHiEs,  J.  The  attachment  obtained  by  the  plaintiffs  in  this  case,  based 
on  the  provisions  of  articles  242,  248  and  244  of  the  Code  of  Practice,  as 
amended  by  the  Act  of  1826,  was  levied  on  certain  goods,  as  the  property  of 
the  defendant     A,  Levy  intervened  in  the  suit  and  claimed  the  ownership  and 
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poeseasion  of  the  goods,  and  also  $1500  as  damages  resulting  from  the  illegal  ^'^^'"iSj*"" 
seizure  thereot  v.  ' 

The  attachment  was  dissolved  on  the  1st  of  April,  1852.  The  grounds  urged 
by  the  defendant  for  its  dissolution,  were,  that  the  afiQdavit  was  untrue,  irregu- 
lar, and  not  in  compliance  with  the  requirements  of  law ;  that  it  was  issued 
without  the  authority  of  the  Judge ;  and  that  the  bond  was  not  legally  exe- 
cuted. There  are  no  reasons  assigned  in  the  judgment  for  its  dissolution,  nei- 
ther does  the  record  afford  us  any  light  on  the  subject  It  appears  that  an 
appeal  was  taken  from  this  judgment,  but  abandoned. 

The  defendant  also  pleaded,  as  a  dilatory  exception,  the  prematurity  of  the 
action.  No  disposition  appears  to  have  been  made  of  this  exception — ^indeed, 
it  is  veiy  questionable  whether  any  was  necessary,  as  the  attachment  essential- 
ly constituted  the  basis  of  the  action, 

The  intervention  was  filed  on  the  21st  of  April,  1852.  The  principal  grounds 
of  objection,  urged  by  the  plaintiffs,  against  the  intervenor^s  demand,  are,  that 
the  sale  to  him  from  the  defendant  is  collusive,  fraudulent  and  simulated ;  and 
if  not  simulated,  that  it  is  fraudulent  and  void,  because  it  gives  an  undue  pre- 
ference or  advantage  to  the  intervener  over  the  other  creditors  of  the  defend- 
ant, whose  insolvent  circumstances  were  then  well  known  to  him. 

The  issues  between  these  parties  were  tried  by  a  jury,  who  found  the  follow- 
ing verdict :  "  We,  the  jurors,  find  a  verdict  that  A,  Levy^  intervener,  is 
owner  of  the  goods  seized  by  the  Sheriff  in  this  case,  and  we  also  find  a  verdict 
for  four  hundred  dollars  damages  in  the  intervener,  A.  Levy^s  favor,  and  agunst 
Bctehj  Bamett  &  Co,'*'*  The  judgment  on  this  verdict  is  in  these  words : — 
*'The  Court  considering  the  verdict  of  the  jury  and  the  law  and  the  evidence 
being  in  &vor  of  the  intervener,  it  is  ordered,  adjudged  and  decreed,  that  A, 
Leey  be  and  he  is  hereby  declared  the  owner  of  the  goods  seized  by  the  Sheriff 
in  this  suit,  and  that  the  possession  thereof  be  delivered  to  him.  It  is  further 
ordered  and  decreed,  that  said  intervener  and  third  opponent,  A.  Levy,  recover 
of  Bach,  Bamett  &  Co,,  the  sum  of  four  hundred  dollars  damages  and  the 
costs  of  suit"  It  is  objected  that  this  judgment  is  not  pursuant  to  the  verdict 
We  think  otherwise.  The  ownership  of  the  property  and  the  assessment  of 
the  damages  resulting  from  the  illegality  of  the  seizure  thereof^  obviously  con- 
stituted the  subject-matter  in  litigation  which  was  submitted  to  the  jury.  The 
judgment  rendered  thereupon,  decreeing  the  possession  of  the  property  to  be 
delivered  to  the  intervener,  was  therefore  merely  incident  to  the  verdict  and 
essential  to  give  it  effect 

The  third  opposition  in  this  case  was  evidently  converted  into  a  revocatory 
action.  Article  1967  of  our  Cede  provides,  that  this  action  **  cannot  be  exer- 
cised by  individual  creditors  until  their  debts  are  liquidated  by  a  judgment, 
unless  the  defendant,  in  such  action,  be  made  party  to  the  suit  for  liquidating 
the  debt  brought  against  the  original  debtor,  &c"  1  R.  R.  625.  As  we  con- 
sider this  fatal  to  the  plaintiffs'  right  of  action,  it  is  unnecessary  for  us  to  ex- 
press any  opinion  en  the  other  points  presented  in  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  c6st& 


388  SUPREME  COURT  OF  LOUISIANA, 


United  States,  for  the  use,  &c.  v.  the  Union  Bank. 

The  Act  of  CoDgreM  of  8d  March,  lSt9,  which  authorises  the  Secretary  of  the  Treasurj  to  discharge 
the  sureties  of  Thomas  G4bbe$  Morgcm  flrom  the  payment  of  one-third  of  the  Judgment  against  them, 
on  their  paying  or  securing  the  residue,  does  not  assign  to  the  sureties  the  rights  of  the  Goremraent 
against  parties  with  whom  Morgan  had  dealt  officially.  The  assignment  made  by  the  Secretary  to 
the  sureties,  and  the  permission  given  by  that  officer  to  them  to  nse  the  name  of  the  United  States 
for  their  l>enefltf  was  unauthorised  by  law. 

As  a  general  rule,  it  is  more  than  questionable  whether  the  Court,  in  an  action  of  this  Und,  can  dis- 
regard the  usees,  and  give  a  judgment  for  the  nominal  plaintiff.  But  in  the  present  case,  public 
policy,  no  less  than  legal  principle,  and  the  peculiar  facts  disclosed  In  cTidence,  preclude  lis  from 
allowing  the  usees  to  disappear,  and  to  substitute  another  actor  In  their  place. 

The  use  of  the  name  of  the  Oovernment,  with  all  its  prlTlleges  and  prerogatlres,  in  the  prosecatioD  of 
individuals,  for  the  benefit  of  other  individuals,  must  be  discountenanced  by  this  Court. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy^  J.    ffuntoti 
and  Benjamin  <&  Micou,  for  plaintiffs.    Denis  and  Durant  S  Hornor^  for 
defendant. 

Benjamin  &  MicoUy  for  plaintiffs  : 

The  objections  of  the  defendant  on  this  point  seem  to  be  pointed  against  the 
power  of  the  oflBcers  of  the  Government  to  collect  the  money  claimed  for  the 
use  of  Margan^s  sureties. 

The  plain  answer  to  these  objections  is  this :  If  the  defendant  be  really  liable 
under  the  facts  stated  in  the  petition,  (and  they  must  be  taken  as  true  for  the 
purposes  of  this  argument,)  then  none  but  the  United  States  have  the  legal  right 
to  sue,  and  the  statement  in  the  petition  that  the  suit  is  brought  for  the  use  of 
others  cannot  impair  this  legal  right.  It  is  a  matter  with  which  the  defendant 
can  have  no  concern,  whether  the  money  is  to  go  into  the  public  treasury,  or 
into  the  coffers  of  private  persons.  The  only  right  of  a  party  defendant  under 
such  circumstances,  is  to  demand  -  that  the  suit  be  brought  in  such  form  as  to 
render  the  decision,  if  given  in  his  favor,  final  and  conclusive — or  if  against 
him,  to  protect  him  from  any  claim  by  other  parties  on  the  same  cause  of  action. 
In  the  present  case  the  parties  are  such  as  to  secure  this  result,  and  there  is, 
therefore,  no  right  in  defendant  to  inquire  into  the  fact  whether  or  not  Morgan^$ 
sureties  will  profit  by  a  decision  in  favor  of  plaintiffs.  It  suflBces  for  him  to 
know  that  the  decision  in  this  cause  will  be  forever  final,  as  to  the  right  of  action, 
whether  that  decision  be  jfavorable  or  adverse  to  his  pretensions.  2  Hennen's 
Dig.  p.  1178. 

Denis  vltA  Durant  d  ffomor,  for  the  Bank : 

This  suit  was  brought  in  the  name  of  the  United  States  without  authority  of 
law,  and  must  therefore  fall. 

It  is  not  in  the  power  of  any  one,  at  his  own  choice,  to  bring  a  suit  in  the 
name  of  the  United  States;  this  is  self-evident  Nor  is  it  sufficient  that  he  who 
brings  the  suit  should  simply  be  a  United  States  officer ;  this  is  equally  clear. 
He  must  be  the  officer  vested  by  law  with  authority  to  institute  judicial  pro- 
ceedings in  their  name,  and  in  support  of  this  we  proceed  to  quote  the  statutes. 

According  to  the  evidence  adduced  on  the  trial,  this  suit,  as  far  as  the  United 
States  is  concerned  in  it,  is  brought  under  the  authority  of  the  Solicitor  of  the 
Treasury.  The  powers  and  duties  of  that  officer  are  prescribed  by  the  act  of 
29th  May,  1830,  Sec  1,  (4th  Statutes  at  Large,  page  414)  entitled  "  An  Act  to 
provide  for  the  appointment  of  a  Solicitor  of  the  Treasury,"  which  declares 
**that  there  shall  be  appointed  by  the  President  of  the  United  States  some  suit- 
able person,  learned  in  the  law,  to  be  Solicitor  of  the  Treasury ;  and  that  aH 
and  singular  the  powere  and  duties  which  are  by  law  vested  in,  and  required 
from  the  agent  of  the  Treasury  of  the  United  States  shall  be  transferred  to, 
vested  in,  and  required  from  the  said  Solicitor  of  the  Treasury  ;  and  the  said 
Solicitor  of  the  Treasury  shall  also  perfonu  and  discharge  so  much  of  the  duties 
heretofore  belonging  to  the  office  of  Commissioner,  or  acting  Commissioner  of 
the  Revenue,  as  relates  to  the  superintendence  of  the  collection  of  outstanding. 
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direct  and  intenial  duties."  The  duties  of  Commi<^ioner  of  tlio  Revenue  are  Umitkd  Statu 
defined  by  the  sixth  section  of  the  Act  of  8th  May,  1792,  Ist  Statutes  at  Large,  u^io/bahk, 
page  280,  entitled  "  An  Act  making  alterations  in  the  Treasury  and  War  Depart- 
ments," and  provides  that  the  "Commissioner  of  the  Revenue  shall  be  charged 
with  superintending,  under  the  direction  of  the  head  of  the  Department,  the 
collection  of  the  revenues  of  the  United  States,  other  than  duties  on  impost  and 
tonnage."  If  under  this  the  Commissioner  had,  by  implication,  the  power  to 
cause  suits  to  be  instituted,  it  may  be  granted  that  the  Solicitor  has  the  same, 
but  only  for  the  purpose  mentioned  in  the  act  of  29th  May,  1830,  above  quoted, 
Tiz :  to  enforce  the  collection  of  the  outstanding,  direct  and  internal  duties,  he 
would  have  no  power  to  bring  suit  for  the  collection  of  duties  on  impost  and 
tonnage,  or  to  recover  such  from  any  party  with  whom  they  may  have  deposited. 

The  duties  and  powers  of  the  "Agent  of  the  Treasury,"  the  only  others  vested 
in  the  Solicitor,  are  defined  in  the  first  section  of  the  Act  of  15tH  May,  1820, 8d 
Statutes  at  Large,  page  592,  entitled  "  An  Act  providing  for  the  better  organi- 
zation of  the  Treasury  Department,"  which  says,  "  That  it  shall  be  the  duty  of 
such  oflBcer  of  the  Treasury  Department,  as  the  President  of  the  United  States 
shall,  from  time  to  time,  designate  for  that  purpose,  as  the  Agent  of  the  Treasury, 
to  direct  and  superintend  all  orders,  suits,  or  proceedings  in  law  or  equity,  for  the 
recovery  of  money,  chattels,  lands,  tenements,  or  hereditaments,  in  the  name 
and  for  the  use  of  the  United  States."  Here  is  given,  in  regard  to  legal  pro- 
ceedings, merely  the  faculty  of  guidance  and  direction ;  he  has  no  power  to 
institute  proceedings  or  prosecutions.  If  a  Collector  of  Customs,  Receiver  of 
Public  Moneys,  or  other  public  officer  make  default,  the  Comptroller  of  the 
Treasury  must  make  out  his  account,  and  send  it  to  the  agent,  with  instructions 
to  have  process  issued  (see  same  Act  and  page,  section  two ;)  for  the  Agent  or 
Solicitor  can  know  nothing  of  the  state  of  any  man's  aecount,  and  must  himself 
wait  for  instructions  on  that  head,  before  he  can  have  suit  brought  for  the  amount 
found  due.  So,  in  case  Congress  should  see  fit  to  claim  any  particular  lands  or 
tenements,  that  body  would  order  suit  to  be  brouj^ht,  and  the  Solicitor  would 
guide,  direct,  and  superintend  the  proceedings ;  byt  to  order  suits  fix>m  his  own 
prompting,  he  has  no  power,  for,  as  is  shown,  none  such  is  given  to  him.  This 
power,  so  fiir  as  money  due  the  United  States  is  concerned,  is  lodged  with  ano- 
ther officer,  viz :  the  Comptroller,  as  will  be  found  by  reference  to  the  third 
section  of  the  Act  of  September  2,  1789,  entitled  "An  act  to  establish  the  Trea- 
sury Department,"  1st  Statutes  at  Large,  page  66,  which  says  "that  it  shall  be 
the  duly  of  the  Comptroller  to  superintend  the  adjustment  and  preservation  of 
the  public  accounts,  etc  He  shall,  moreover,  provide  for  the  regular  and  punc- 
tual payment  of  all  moneys  wliich  may  be  collected,  and  shall  direct  propositions 
for  all  delinquencies  of  officers  of  the  revenue,  and  for  debts  that  are  or  shall  be 
due  to  the  United  States." 

Here  we  find  that  it  is  the  Comptroller  alone  who  is  clothed  with  authority  to 
adjust  accounts  for  money  due  the  United  States,  and  to  originate  prosecutions 
for  its  recovery,  while  it  is  the  duty  of  the  Solicitor  to  take  the  direction  and 
superintendence  of  such  suits  after  they  have  been  ordered  to  be  brought  In 
the  present  case  no  order  ever  emanated  from  the  Comptroller  to  the  United 
States  Attorney  in  New  Orleans,  to  institute  suit  against  the  Union  Bank ;  his 
orders  came  Irom  the  Solicitor  alone,  who,,  as  we  have  seen,  had  no  power  to 
giTe  them,  and  the  suit  is  therefore  brought  without  authority,  and  must  fall. 

BccBANAN,  J.  This  suit  is  instituted  in  the  name  of  the  United  States  of 
America,  "who  sue  for  the  use  and  benefit  of  Tliomas  W.  Ghinn^  Micajah 
Caurtenay  and  Josiah  Barker,*^ 

It  appears  that  Messrs.  Chinn,  Courtenay  and  Barl-er,  together  with  one  Dav- 
enpartj  deceased,  were  the  sureties  upon  the  ofiBcial  bond  of  Thomas  Gibbes 
Morgan,  as  Collector  of  the  port  of  New  Orleans;  that  after  said  Morgan  re- 
signed said  office,  suit  was  brought  by  the  United  States  against  him  and  his 
sureties  for  a  large  balance,  alleged  to  be  due  by  him  to  the  public  Treasury. 
A  judgment  was  rendered  in  that  suit  against  Mr.  Morgan  and  his  sureties, 
jointly  and  severally,  for  the  sum  of  $60,569  57.  After  this  judgment^  an  act 
of  Congress  was  passed  for  the  relief  of  the  sureties  of  Morgan^  which  act, 
being  short,  is  here  copied  in  full : 
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UwTED  aPATtt  **  Section  1.  Be  It  enucted  hy  t?ie  Senate  and  House  of  Bepreientatitet  of  the 
UmoM  BuiK.  United  States  of  America  in  Coi^jgress  oMemhled^  That  the  Secretary  of  the 
Treasury  be  and  he  is  hereby  authorized  to  discharge  Thomas  W,  Chinn  and 
Micajah  Courtenay^  and  the  other  sureties  of  Thomas  Gibhes  Morgan,  late  Col- 
lector for  the  District  of  Mississippi,  from  the  payment  of  one-third  of  the  prin- 
cipal and  interest  of  a  judgment  rendered  against  them  in  the  Circuit  Court  of 
the  United  States,  in  and  for  the  Fifth  Circuit  and  District  of  Louisiana,  upon 
their  paying  or  securing  the  payment  of  the  residue  of  said  judgment,  to  the 
satisfaction  of  said  Secretary :  provided,  the  Secretary  of  the  Treasury  shall  not 
be  authorised  to  make  the  compromise  of  the  claim  as  aforesaid,  unless  he  shall 
be  satisfied  that,  from  the  parties'  pecuniary  ability,  said  Collector  and  hia 
sureties,  the  said  claim  is  not  collectable ;  and  also  that  it  is  for  the  interest  of 
the  United  States  such  compromise  be  made.     Approved  8d  March,  1849." 

Under  this  act  of  Congress,  Messrs.  Chinn  and  Courtenay  proposed  to  the 
Secretary  of  the  Treasury  that,  upon  being  credited  with  one-third  of  the  judg- 
ment, they  would  pay  the  entire  balance  of  the  same,  in  equal  annual  instal- 
ments of  one  and  two  years  from  the  30th  June,  1850 — afterwards  extended  to 
one,  two  and  three  years — and  for  such  payment  to  give  such  security  as  would 
be  deemed  good  and  sufficient  by  the  District  Attorney  of  Louisiana. 

The  Solicitor  of  the  Treasury,  /.  C.  Clark,  in  a  report  to  the  Secretary  of  the 
Treasury,  dated  the — June,  1850,  recommended  that  the  proposition  thus 
made  by  Chinn  and  Courtenay,  be  accepted,  being  convinced  that  the  principal 
and  sureties  were  unable  to  pay  the  judgment,  and  that  the  interest  of  the  Uni- 
ted States  would  be  promoted  by  making  the  compromise. 

The  Secretary  of  the  Treasury,  TT.  M.  Meredith,  having  approved  of  this 
report,  and  referred  the  matter  back  to  the  Solicitor  to  have  the  amount  ad- 
justed, that  officer,  by  a  report  dated  June  21st,  1850,  adjusted  the  amount  to 
be  paid  for  the  two-thirds  of  the  judgment  and  interest,  and  deducting  $17,000 
paid  on  the  judgment  on  the  19th  April,  1848 — at  the  sum  of  $27,034  94, 
and  directed  said  balance  to  be  settled  by  six  notes,  of  equal  amount,  two  pay- 
able one  year,  two  payable  two  years,  aud  two  payable  three  years  after  the 
21st  June,  1850 ;  and  the  Solicitor  further  added,  that  upon  Chinn  and  Courte- 
nay  furnishing  the  said  notes,  they  might  use  the  judgment  for  the  purpose  of 
compelling  their  principal  {Morgan,)  and  their  co-sureties,  Barker  and  the  repre- 
sentatives of  the  estate  of  Davenport,  to  pay  their  just  proportions  of  the  amount 
to  be  secured  to  the  United  States  by  said  Chinn  and  Courtenay  ;  any  money 
to  be  collected  upon  the  judgment  from  Morgan,  Barker  or  Batenporfs  repre- 
sentatives, to  inure  to  the  common  benefit  of  Chinn  and  Courtenay;  and  in  the 
event  of  either  of  them,  Morgan,  Barker,  and  Davenport's  representatives, 
coming  in  and  paying  their  proportion  of  the  amount  thus  to  be  secured  to  be 
paid  by  the  said  Chinn  and  Courtenay,  then  the  judgment  shall  inure  to  the 
benefit  of  said  Chinn  and  Courtenay,  and  the  party,  or  parties,  thus  coming  in 
and  paying  his  or  their  proportions,  as  aforesaid. 

The  Solicitor  of  the  Treasury  concludes  this  adjustment  and  report,  by  em- 
powering Chinn  and  Courtenay,  and  any  other  of  the  defendants  in  the  judg- 
ment who  shall  come  in  and  pay  their  proportion  as  aforesaid,  to  use  the  name 
of  the  United  States  to  recover  from  any  person  or  persons,  or  from  any  corpo- 
ration or  banking  institution,  any  amount  of  money  which  the  United  States 
might  recover  on  the  institution  of  suit  against  them,  or  any  of  them,  and  which 
they,  or  any  of  them,  are  liable  to  pay,  on  account  of  any  moneys  by  said 
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Morgan  deposited  with  them,  or  either  of  them,  as  Collector  of  the  port  of  New  Unitto  Statkb 
Orieans,  and  by  them,  or  either  of  them,  paid  over  to  the  said  Morgan  illegally,    Usio»  Bam. 
the  United  States  to  be  saved  harmless  from  all  costs  and  charges  incurred  in 
consequence  of  their  name  being  used  for  such  purposes. 

It  has  appeared  to  us,  after  an  attentive  consideration  of  the  evidence,  that 
this  contract  of  Measrs.  Ghinn  and  Courtenay  with  the  Treasury  Department, 
as  it  is  styled  by  Mr.  Chinn^  in  a  letter  addressed  by  him  to  the  Secretary  of 
the  Treasury  on  the  22d  July,  1850,  has  mistaken  the  letter  and  the  spirit  of  the 
act  of  Congress  of  the  3d  March,  1849,  for  the  relief  of  the  securities  of  Thomas 
Qibheg  Morgom.  Congress  is  alone  competent  to  make  a  gift  of  the  property  of 
the  United  States.  The  judgment  against  Morgan  and  his  sureties  was  un- 
doubtedly the  property  of  the  United  States.  The  act  declaratory  of  the  will 
of  Congress,  in  relation  to  it,  is  as  clear  as  it  is  brief.  It  authorizes  the  Secre- 
tary of  the  Treasury  to  discharge  Morgan^ 8  securities  from  the  payment  of  one- 
third  of  the  judgment,  on  their  paying  or  securing  to  their  satisfaction  the  pay- 
ment of  the  residue  of  the  judgment.  This  was  clearly  a  release  made  by 
Congress  to  certain  debtors  of  the  nation,  of  one-third  of  their  debt,  on  condition 
of  their  paying  or  securing  the  other  two-thirds.  Such  release  was  unaccom- 
panied by  any  assignment  to  MorgarCa  sureties,  of  the  rights  of  the  Government 
against  parties  with  whom  Morgan  had  dealt  in  his  official  capacity.  The  as- 
signment made  by  the  Solicitor  of  the  Treasury  to  Chinn  and  Courtenay ^  and 
the  permission  given  by  that  officer  to  those  gentlemen  to  use  the  name  of  the 
United  States  for  their  own  benefit,  are  viewed  by  us  as  unauthorized  by  law, 
and  as  conferring  no  right  whatever  to  maintain  the  present  action. 

It  is  possible  that  the  United  States  may  have  a  legal  claim  against  the  Union 
Bank,  for  moneys  deposited  in  the  Bank  by  Morgan,  as  Collector.  We  do  not, 
however,  consider  ourselves  required  to  go  into  the  consideration  of  that  ques- 
tion, at  this  time.  In  the  present  action,  the  real  plaintiffs  are  Chinn,  Courte- 
nay and  Barker.  See  4  N.  S.  135.  6  Rob.  17.  Avowedly,  any  judgment  that 
we  might  render  herein  against  the  defendant,  would  inure  to  tJieir  benefit 
The  pretended  assignment  of  the  rights  of  the  United  States  by  the  Solicitor  of 
the  Treasury,  is  an  essential  part  of  the  plaintiff's  case,  and  has  been  so  treated 
by  us  in  this  opinion.  The  decision  to  which  we  have  come  being  adverse  to 
the  validity  of  the  assignment,  the  action  must  fail. 

It  has  been  contended  by  the  counsel  for  plaintiffs,  en  dernier  report,  that 
althon^  the  United  States  have  brought  this  suit  for  the  use  and  benefit  of 
individuals,  yet  the  Court  may  enter  up  judgment  herein  in  favor  of  the  United 
States  for  their  own  benefit,  should  the  assignment  be  declared  invalid. 

As  a  general  rule,  this  is  more  than  questionable.  We  have  seen  that  in  an 
action  of  this  kind,  our  jurisprudence  considers  the  usee  as  the  real  plaintiff. 
The  statement  of  the  petition  gives  the  Court  to  understand  that  the  interest  is 
in  him.  It  seems  anomalous  that  the  Court  should  give  judgment  in  favor  of  a 
partj  not,  in  reality,  interested  in  the  suit 

But,  in  the  present  case,  public  policy,  no  less  than  legal  principle  and  the 
peculiar  facts  disclosed  in  evidence,  preclude  us  from  allowing  the  usees  to  dis- 
appear from  the  scene  of  litigation,  and  to  substitute  another  actor  in  their  stead. 

The  letter  of  Thomas  W.  Ghinn,  to  the  Secretary  of  the  Treasury,  of  the  22d 
Jolj,  1850,  claims  as  a  right,  under  his  contract  with  the  Treasury  Department, 
the  inunediate  transmission  and  **full  and  faithful"  assignment  to  Courtefiay 
and  himself,  of  "  the  judgment  obtained  by  the  United  States  against  Morgan 
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Ukitto  Statm  and  his  sureties,"  as  well  as  of  "  all  claim  or  lien  which  the  United  States  mmy 
Umkut  Baxk.  have  against  the  Union  Bank  of  Louisiana;"  **we,  the  said  Courtetuty  aod 
Chinn,  to  have  and  enjoy  all  the  rights  and  benefits  that  may  accrue  to  us  from 
the  said  assignment"  Accordingly ^  we  find  that  the  acting  Solicitor  of  the 
Treasury,  in  a  letter  of  the  10th  August,  1850,  addressed  to  the  District  Attor- 
ney of  the  United  States,  at  New  Orleans,  informs  that  officer  that  Mettn. 
Chinn  and  Caurtenay,  having  fulfilled  all  the  stipulations  of  the  arrangement 
made  by  them  with  the  Secretary  of  the  Treasury,  on  the  21  st  June,  I860, 
**are  now  entitled  to  all  advantages  which  said  arrangement  accords  to  them, 
and  it  is  the  desire  of  the  department  that  you  render  them  every  aid  and  fadl- 
ity  necessary  to  their  full  enjoyment  To  this  end,  you  are  hereby  authoriied 
to  do  any  and  every  official  act  which  may  be  necessary  on  the  part  of  tbo  Go- 
vernment to  make  them  available  and  effective,  taking  care  t?uU  in  all  they  may 
deem  it  their  interest  to  do  under  the  judgment  against  Tliomas  Gibhes  Morgati 
and  his  sureties^  or  in  proceedings  against  any  other  person,  corporatiofu,  or  hank- 
ing  vistitutiony  mentioned  or  r^erred  to  in  said  arrangement^  they  keep  Uke 
United  States  free  from  all  costs  and  expenses;  it  being  clearly  understood  that 
whatever  may  he  done,  must  he  done  at  their  own  proper  cost  and  charges.  I 
have  enclosed  to  Mr.  Chinn  a  copy  of  this  letter,  and  informed  him  that  he  is 
now  at  full  liberty  to  proceed  as  he  may  deem  proper  under  the  arrangement 
referred  to."  Three  months  after  that  letter  was  written,  the  petition  was  filed 
in  the  present  suit — a  petition  signed  by  the  District  Attorney  of  the  United 
States,  the  same  to  whom  the  letter  was  addressed ;  but  the  position  of  that 
officer  in  the  suit  is  most  distinctly  defined  by  the  letter  itsel£  In  the  institu- 
tion of  the  suit,  he  has  but  expressed  the  will  of  the  usees,  and  the  suit  itself  is 
entirely  under  the  control  of  the  usees,  for  their  exclusive  benefit^  as  it  is  at 
their  exclusive  charge. 

This  use  of  the  name  of  the  Government,  with  all  its  privileges  and  preroga- 
tives, in  the  prosecution  of  individuals  for  the  benefit  of  other  individuals, 
without  sanction  of  law,  must  be  discountenanced  by  this  Court  Were  the 
claim  against  the  defendant  presented  to  us  as  a  hona  fide  claim  of  the  GoTem- 
ment,  divested  of  the  circumstances  which  surround  it,  it  would  become  our  duty 
to  examine  and  decide  the  important  questions  of  law,  relating  to  the  liabilities  of 
the  Union  Bank  under  its  contracts  with  Morgan,  as  Collector.  In  its  present 
shape,  we  cannot  entertain  the  claim. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs  in  both  Courts,  and  without  prejudice  to  the  rights  of  the 
United  States,  if  any  they  have,  against  the  defendant 


Lucy  A.  Caldwell  v,  Thomas  A.  Snow  and  John  McLean. 

It  Is  only  after  the  lessor  has  been  caHed  on,  and  his  refhsal  or  neglect  to  make  repairs,  that  the 
lessee  has  authority  to  make  them,  and  if, -before  snch  call,  the  repairs  are  nefligentij  made  bj  aa 
emphyi  of  the  lessee,  the  lessee  is  liable  for  damages.    C.  C.  2668,  2664. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
W,  D,  Ilennen^  for  plaintiff  and  appellant 
Arts.  2668,  2686,  declare  that  the  lessor  is  bound  to  make  repairs,  such  as 
were  necessary  to  be  made  in  this  case.    The  lessor  cannot  fulfill  tiiis  obligation 
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if  the  lessee  do  not  notify  him  of  the  necessity,  as  the  former  knows  nothing  Caldwba 
of  the  condition  of  the  premises.  Accordingly  art.  2064  makes  it  the  duty  of  gjio^^i,  ^j^ 
the  lessee  to  notify  the  lessor — to  call  upon  him  to  make  them.  The  counsel 
for  defendants  says,  at  page  8  of  his  hrief,  that  the  words  of  the  law  are,  may 
call,  not  ghall  caU,  and  may  cause,  not  shall  cause,  the  repairs  to  be  made. 
And  that,  therefore,  tlie  lessor  is  under  no  obligation  to  notify  the  lessee,  and 
that  Lf  he  chooses  to  make  the  i^epairs  without  first  calling  upon  the  lessor,  he 
only  incurs  the  penalty  of  paying  the  costs  of  them  himself.  Qui  haret  in 
Uterd,  haret  in  cortice.  Let  us  look  at  the  law  more  closely.  The  article  in 
question  declares  that  "  if  lie  (the  lessor)  refiiM  qt  negUct  to  make  them,  the 
lessee  may  himself  cause  them  to  be  made.^'  etc.  Thus,  then,  according  to  the 
very  words  of  the  law — ^and  it  is  the  words  which  the  defendants  invoke — the 
lessee  may  cause  the  repairs  to  be  made,  only^  hawecer^  on  one  condition^  to 
wit ;  if  the  lessor  refuse  or  neglect  to  make  them.  As,  therefore,  the  lessor 
cannot  refuse  or  neglect  to  make  the  repairs,  until  called  upon  to  do  so,  it  fol- 
lows that  the  lessee  who  makes  them  without  first  calling  upon  his  lessor,  not 
only  incurs  the  penalty  of  losing  their  cost,  but  he  is  also  acting  in  violation  of 
his  contract — is  in  default — and  what  he  does,  he  does  at  his  own  risk.  Arts. 
2691,  2151,  1906,  2445,  2216.  So  the  proprietors  will  take  upon  themselves 
the  risk  of  skill  when  they  select  the  persons  to  do  the  work  for  which  they 
have  contracted  with  the  undertakers.  LeDuff  v.  Parche^  6  An.  148.  It  is  a 
wise  provision  of  law  which  requires  the  landlord  to  be  notified  before  the 
tenant  is  permitted  to  make  repairs.  The  owners  of  houses  would  soon  be 
ruined  if  it  were  permitted  to  every  tenant  to  make  such  repairs  as  his  fancy  or 
caprice  might  dictate,  without  notifying  the  owner  of  the  property  of  his  inten- 
tions. Sliall  V.  Banks,  8  R.  171.  Besides,  as  we  have  already  intimated,  the 
lessor  cannot  fulfill  his  obligation  to  keep  the  premises  in  a  proper  condition, 
unless  mformed  by  the  lessee  of  the  necessity  of  those  occasional  repairs  of 
which  the  latter  is  alone  cognizant  There  is  yet  another  reason  which  bears 
directly  upon  the  circumstances  of  the  present  case.  If  the  lessor  be  notified, 
he  will  then  select  workmen  in  whose  skill  and  careful  vigilance  he  can  confide ; 
he  will  choose  agents  whose  character  and  responsibility  are  personally  known 
to  him,  and  the  instinct  of  preservation  will  secure  the  employment  of  account- 
able and  competent  men.  But  of  the  exercise  of  this  right  Mrs.  Caldwell  has, 
by  the  illegal  act  of  the  defendants,  been  deprived.  They  chose  one  of  their 
own  workmen ;  a  man  without  means,  and  unable  to  repair  the  mischief  his 
gross  negligence  has  caused.  Now  the  duty  of  the  defendants  to  notify  Mrs, 
Caldwell  was  equivalent  to  an  express  stipulation  to  that  efiect,  inserted  in  the 
contract ;  such  stipulation  being  implied  by  law  from  the  nature  of  the  agree- 
ment Art  1757.  And  the  violation  of  this  duty  was  thus  a  violation  of  a 
stipulation  of  the  contract  ''  Pour  que  le  conducteur  soit  tenu  de  la  perte  ou 
de  la  deterioration  de  la  chose  louee,  il  n'est  pas  precisement  n6ccssaire  que  ce 
soit  sa  faute  qui  ait  proprement  caus6  le  dommage,  il  suffit  qu'elle  y  ait  donn6 
occasion.  *  *  *  Ainsi  s'il  lui  est  defendu  par  le  bail  d^avoir  aucune  mati^re 
combustible  dans  aucun  endroit,  et  qu'il  y  en  ait  eu,  il  sera  tenu  de  I'incendie, 
quoique  arriv6  par  cas  fortuit ;  car  c'est  sa  contravention  aux  clauses  du  bail, 
et  par  consequent  sa  faute  qui  y  a  donne  occasion.  Si  in  locatione  convenit, 
ignem  ne  haheto^  et  hdbuit,  tenebitury  etiarnsi  fartuittis  casus  admisit  incen- 
dium,    L.  11,  s.  1,  ff.  locat 

^'  Par  la  meme  raison  si  yai  ete  attaqu6  en  chemin  par  des  voleurs  qui  ont 
tae  le  cheval  que  j 'avals  pris  k  loyer  pour  faire  mon  voyage,  quoique  cette  vio- 
lence, qui  a  cause  la  perte  du  cheval,  soit  une  force  majeur,  dont  le  locataire 
n'est  pas  responsable,  et  que  j'aie  la  preuve  de  cette  violence  par  la  capture  des 
voleurs  qui  ont  ete  pris  pen  apres,  neanmoins,  si  j'ai  donne  par  ma  faute  occa- 
sion a  cette  accident  en  faisant  route  a  des  heures  indues,  ou  en  quittant  le 
grand  chemin  pour  en  prendre  un  plus  court  mais  beaucoup  moins  sur,  je  serai 
responsable  de  la  perte  du  cheval."    Pothier,  Louuge,  No.  194. 

So  in  this  case,  the  defendants  violated  a  stipulation  of  their  contract ;  that 
violation  gave  occasion  to  the  fire,  "  et  par  consequent,  c'est  sa  faute  qui  y  a 
donne  occasion."  Qui  occasionem  praestat  dmnnuinfecisse  tidetur.  L.  30,  s. 
30,  D.  ad  leg.  AquiL 

Our  law  upon  the  responsibilities  of  lessees  is  taken  from  the  Roman  law 
through  the  medium  of  the  French.  Let  us  refer  to  these  sources.  Pothier, 
LouagCj  No.  193,  says:     "Le  locataire  est  tenu  par  rapport  a  la  conservation 
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Oaldwbx  de  la  chose  qui  lui  a  6t6  lou6e,  non  sculement  de  sa  propre  faute,  mais  de  celle 
Bkow  KT  AL.  ^®  ^^s  domestiqiies,  c^est  a  dire,  de  sa  femme,  de  ses  enfans,  de  see  serviteura 
ct  scrvantes,  de8  ouvriers  quHl  fait  travailler  thez  lui,  dx." 

Duranton,  vol.  17,  No.  103,  commenting  on  art.  1735  Napoleon  Code,  from 
which  art.  2692  of  our  Code  is  taken  almost  verbatim,  says,  "  Et  par  personnes 
de  sa  maison  Ton  cntcnd  non  seulement  sa  femme,  ses  enfans,  les  parens  qu'il  a 
rc^us  chez  lui  ct  ses  domestiques  des  deux  sexes,  mais  encore  ses  pensionnaires, 
ses  botes,  les  ouvriers  quHl  fait  tra/tailler,  cfec.*' 

Potbier,  No,  194,  loc.  cit,  says  again  in  reference  to  accidents  by  fire : — 
"  Comme  les  incendies  arrtvent  ordinairemcnt  par  la  faute  des  personnes  qui 
demeurent  dans  les  maisons,  lorsqu^une  maison  est  incendiee,  Tinccndie  est  fit- 
cilement  pr6sum6  arriv6  par  la  faute  du  locataire  ou  par  celle  de  ces  domes- 
tiques, desquels  nous  venous  de  dire  qu'il  est  responsable.*' 

This  presumption  of  the  Roman  law,  **incendiumjit  plerumque  culpd  iriha- 
hitantium,^^  L.  3,  D.  De  officio  praef  vigil;  L.  11,  D.  De  peric  et  commod.  rei 
vendit.  was  incorporated  into  the  old  French  law,  and  is  formally  sanctioned  by 
the  Code  Napoleon,  art.  1788,  which  imposes  upon  the  lessee  the  burden  of 
proving  that  the  fire  had  occurred  without  fault  upon  his  part  The  reasons 
adduced  for  the  adoption  of  this  principle,  are  founded  upon  the  most  salutary 
wisdom.  "  Ces  regies  sont  sages,  conservatrites  de  la  propriety  d  laqvelU  le 
hailleur  rCa  aticun  moyen  de  teiller ;  ces  regies  sont  le  gage  le  plus  assure  de 
Texactitude  du  preneur,  du  soin  quMl  doit  apporter  dans  Tusage  de  son  droit ; 
de  la  surveillance  qu'il  doit  exercer  sur  sa  famille,  et  sur  ses  serviteurs.  Au 
Teste,  la  loi  n'^tablit  qu^uno  pr^somption.  Cette  pr^somption  pent  etre  detruite 
par  une  preuve  contraire ;  mais  la  prisompti&n  d^ait  etre  etahlie  eontre  le  pre- 
neur,  parceque,  d'une  part  le  hailleur  rCa  aucun  moyen  se  prerenir  ni  d* writer 
r accident,  et  que  de  Vaut/re  les  incendies  arrif>ent  ordinairemcnt  par  la  fonts 
de  ceux  qui  hoibitent  la  maison"  Troplong,  Louage,  tome  2,  p.  187.  Na  864. 
Compare  Duranton,  tome  17,  No.  104.  Potbier,  Loua^e,  No.  198,  ad  finem. 
We  would  particularly  call  the  attention  of  the  Court  to  the  authority  of  Trop- 
long, who,  No.  868,  865,  has  discussed  this  question  with  masterly  ability,  and 
has  shown,  as  we  think,  unanswerably,  that  so  far  from  being  rigorous  or  ex- 
ceptional in  its  character,  the  article  of  the  French  Code  is  in  strict  accordance 
with  the  analogies  of  law,  and  the  provisions  of  the  same  Code  upon  kindred 
subjects,  whilst  in  its  conservatory  regard  for  property  and  the  public  welfare, 
it  exhibits  a  profound  sagacity.  Notwithstanding  these  reasons — ^notwithstand- 
ing the  clear  principle,  ti^t  the  lessee  is  a  debtor  and  bound  to  restore  the 
thmg  in  the  same  condition  in  which  he  received  it ;  arts.  2689,  2690,  2697 — 
notwithstanding  the  equally  clear  principle,  that  the  debtor  must  pro^e  the 
facts  which  exonerate  him  from  the  performance  of  his  obligation ;  arts.  2229, 
2151,  2216 — notwithstanding  the  rule  of  evidence  which  requires  the  plaintiff 
in  all  cases,  to  prove  his  allegations  before  he  can  recover ;  and  the  defendants 
are  plaintiffs  in  reconvention  here — and  notwithstanding  that  other  rule  of  evi- 
dence, which  places  the  burden  of  proof  upon  him  who  has  to  support  his  case 
by  proof  of  a  fact  of  which  he  is  supposed  to  be  most  cognizant,  our  own  Code, 
art.  2698,  has,  and  as  it  appears  to  us,  most  unwisely,  departed  from  the  Ro- 
man and  French  law,  and  imposed  upon  the  lessor  the  burden  of  proving  that  the 
fire  arose  from  the  fault  of  the  lessee,  or  that  of  his  famUy.  In  view  of  the 
reasons  we  have  given,  we  submit  that  the  Court  should  place  this  burden  upon 
the  lessor  as  lightiy  as  may  be,  and  that  it  it  should  construe  the  article  of  our 
Code,  not  rigorously,  but  with  a  liberal  regard  to  those  considerations  which 
prompted  the  adoption  of  a  different  rule  in  the  French  law,  and  which  seem  to 
us  more  consonant  with  reason  and  a  sound  public  policy.  The  Judge,  a  qtto, 
we  repectfully  insist,  has  erred  greatiy  in  the  other  extreme ;  with  fastidious 
nicencss  he  would  exact  from  us,  who  are  the  defendants  in  reconvention,  an 
accuracy  and  fullness  of  proof  that  would  scarcely  be  required  from  the  plain- 
tiffs in  any  action ;  and  he  thiDught  it  our  duty  to  make  clearer  a  fact  which,  it 
seems  to  us,  has  been  established  beyond  all  reasonable  doubt ;  a  fact,  whidi 
we  had  no  notice  from  the  pleadings,  or  otherwise,  that  we  should  be  required 
to  show,  until  the  moment  of  trial ;  and  a  fact,  which  we  were  not  bound  to 
prove,  if  the  other  views  we  have  presented  upon  the  testimony  of  Fairchildk 
be  correct 

The  principle  and  authorities  invoked  by  the  defendants'  counsel,  pp.  6,  7,  of 
his  brief,  have  nothing  to  do  with  the  question  presented  by  the  circumstances 
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of  this  case.     If  defeDdants  had  no  right  to  employ  Little,  they  are  liable  for      Caldwell 
his  acts.     "The  attorney  is  answerable  for  the  person  substituted  by  him  to    skow^k  al. 
manage  in  his  stead,  if  the  procuration  did  not  empower  him  to  substitute ;  ^* 
Art  2176.     In  the  cases  cited  by  the  counsel,  a  tacit  authority  was  given  to 
one  person  to  employ  another  exercising  an  independent  calling. 

Lwing$ton,  for  defendant  : 

The  Articles  of  the  Civil  Code  having  a  bearing  upon  this  case,  are  these  - 
2691 — '*  The  lessor  is  only  liable  for  the  iniuries  and  losses  sustained  through 
his  own  fault ;"  2698 — **  He  can  only  be  liable  for  the  destruction  occasioned 
by  fire  when  it  is  proved  that  the  same  has  happened,  either  by  his  own  fault 
or  n^lect,  or  by  that  of  his  family.*' 

Article  2663  requires  the  lessor  to  deliver  the  thing  in  good  condition.  He 
ought  to  make,  during  the  continuance  of  the  lease,  all  the  repairs  which  may 
accidentally  become  necessary. 

Article  2664  says :  **  If  the  lessor  do  not  make  the  necessary  repairs,  the 
lessee  ma/y  call  on  him  to  do  it  If  he  refuse  or  neglect  to  make  them,  the 
lessee  may  cause  them  to  be  made.**  Article  2693  :  "A  lessee  is  liable  for  his 
own  acts  of  carelessness  and  for  those  of  his  servants.**  Domat,  470,  says  : 
"  He  who  takes  the  thing  to  hire,  is  bound,  not  only  for  his  own  act,  but  likewise 
for  the  act  of  the  person  for  whom  he  ought  to  be  responsible ;  but  if  a  tenant  of 
a  house  has  put  in  a  tenant  under  him,  or  if  he  has  kept  servants  in  it,  and  by 
their  carelessness  have  set  the  house  on  fire,  the  lessee  is  also  accountable  for  the 
damage  which  may  be  occasioned  by  other  faults,  which  any  careful  and  dili- 
gent man  would  not  readily  fall  into ;  but  if,  without  his  fault,  the  thing  per- 
ishes, or  is  damaged  by  some  accident,  he  is  not  bound  to  make  it  good.  Do- 
mat, 469,  Cushing*s  Edition. 

Oar  law  is  the  same,  see  Articles  2691  and  2698.  Two  questions  now  arise 
from  the  facts  in  this  case : 

Fir»t.  Was  LittU,  the  copper-smith,  (the  one  who  was  employed  by  defend- 
ants to  repair  the  gutters,)  the  servant  of  defendants  ?  and 

Second.  If  not  file  servant,  did  defendants  use  that  care  which  a  prudent 
man  would  use? 

Little  was  a  copper-smith  by  trade,  and  had  the  character  of  being  a  good 
and  careful  workman  ?  He  exercised  a  particular  trade,  an  independent  em- 
pigment.  Broom,  in  his  Legal  Maxims,  633,  Respondeat  Superior,  after  stating 
the  liability  of  a  master  for  <he  acts  of  his  servants,  says :  **  A  difiBculty,  how- 
ever, often  arises  in  applying  this  general  and  fundamental  rule  to  the  particular 
fiurts  of  the  case,  and  in  determimng  between  what  parties  the  relationship  of 
master  and  servant  actually  subsists ;  for  although  the  party  will  usually  be 
liable  with  whom  the  act  complained  of  ultimately  originates,  yet  the  applica- 
bility of  this  fails  in  one  case,  for  where  he  who  does  the  injury  exercises  an 
independent  employment,  the  party  employing  him  is  clearly  not  liable ;  as  in 
the  instance  of  a  butcher  who  employs  a  driver  whose  deputy  does  the  mischief 
by  his  careless  driving,  or  of  a  builder,  who  contracts  to  make  entire  alterations 
in  a  club-house,  together  with  the  necessary  gas-fittines,  and  who  employs  the 
gas-fitter  for  the  latter  purpose  under  a  sub-contract,  through  the  negligence  of 
whom  the  plaintiff  sustains  an  injury.  In  these  cases  the  relation  of  master  and 
servant  does  not  subsist  between  the  principal  and  the  person  who  occasions  the 
injury,  and  the  former  is,  therefore,  not  liable  for  the  misconduct  of  the  latter. 
See  case  12,  Adolph  &  Ellis,  743,  40th  vol.  Com.  Law  Reports,  179 ;  6,  Meeson 
<jfc  Welsby^  499 ;  9th,  Meeson  &  Welsby,  709 ;  Quarman  v.  Burnett. 

Dunlap*s  Paley*s  Agency,  296 ;  Lord  Abinger,  in  commenting  on  the  case 
where  the  injury  was  occasioned  by  the  gas-fitter,  says  the  injury  was  occasioned 
by  Bland,  who  did  not  stand  in  the  relation  of  servant  to  the  defendant,  but  waB 
merely  a  sub-contractor  with  him,  and  to  him  the  plaintiff  must  look  for  redress. 

I  think  the  true  principle  of  law,  consistent  with  common  sense,  was  laid 
down  in  Quarman  v.  Burnett,  in  which  all  previous  cases  on  this  subject  were  • 

cited  and  considered.  Park  B.  observed :  *^  The  plaintiff  has  his  remedy  against 
Bland,  whose  negligence  was  the  cause  of  the  injury  *,  if  he  attempts  to  go  far- 
ther, and  to  fix  defendant,  it  can  only  be  on  the  ground  of  Bland's  being  the 
aerrant  of  defendant ;  but  then,  the  obvious  answer  is,  that  Bland  was  only  a 
sub-contractor  to  do  certain  work,  and  the  rektion  of  master  and  servant  did 
not  subsist  between  him  and  the  defendants. 


896  SUPREME  COURT  OP  LOUISIANA, 

Caldwell  Now,  in  the  present  case  before  the  Court,  it  is  evident  that  Little^  the  cop- 

Smow'et  al.  per-smith,  employed  to  repair  the  gutters,  was  not  the  servant  of  defendants-— 
no  exercised  an  independent  calling — ^was  skillful  in  his  trade,  and  was  just 
such  a  person  as  the  plaintiff  or  any  prudent  person  would  have  employed  to  do 
the  same  work.  The  Articles  2691  and  2693  of  the  Civil  Code  cannot  apply  to 
this  case. 

But,  if  the  defendant  had  not  called  on  plaintiff  to  repair  the  gutters,  they 
would  not  be  liable,  for  Article  2664  only  contemplates  that  the  lessor  should 
pay  the  cost  of  repairs  when  he  refuses,  after  being  notified.  He  must  be  put 
m  default. 

The  Article  2664  says  the  lessee  may  call,  not  shall  call,  and  may  cause,  not 
shall  cause,  the  repairs  to  be  made.  But  if  the  lessee,  of  his  own  will,  under- 
takes to  repair  what  should  be  repaired  by  the  lessor,  the  only  penalty  is  that 
he  must  pay  the  cost  of  repairs.  If  the  person  employed  to  do  the  repairs  is 
skillful  or  competent,  and  uses  the  same  precautions  that  he  or  any  one  in  his 
trade  use,  then  the  lessor  is  not  liable,  because  he  did  w^hat  a  prudent  man 
would  do,  and  because,  further,  he  made  such  repairs  only  as  the  lessor  should 
make.  See  5  A.  713,  Uennen  v.  Hay  den;  6  A.  760,  EayneSY.  Second  Munici- 
pality ;  1  A.  13,  Baldwin  v.  Bank  of  Louisiana  ;  17  La.  R.  560,  Hyde  v.  Plan- 
ters^ Bank  ;  6  A.  177,  Joor  v.  Sullivan;  2  R.  294,  Prazier  v.  New  Orleans  Gat 
Light  Co. 

SLinsLL,  C.  J.  We  are  satisfied  from  the  evidence  that  the  fire  occurred  finom 
the  negligence  of  the  workman  employed  by  the  defendants  to  repair  a  gutter 
on  the  roof  of  the  house  leased. 

We  are  also  of  opinion  that  it  was  the  duty  of  the  lessees  to  call  on  the  lessor 
to  make  the  repairs  for  which  the  workman  was  employed,  and  that  the  lessees 
had  no  right  to  cause  them  to  be  made  without  such  previous  call,  and  the  re- 
fusal or  neglect  of  the  lessor  to  make  them.  This  seems  to  us  the  just  conclu- 
sion from  Articles  2663  and  2664  of  the  Code.  We  consider  these  provisions 
of  law  as  wise  in  themselves,  and  involving  an  important  right  in  favor  of  the 
landlord,  which  the  lessee  should  not  violate.  Owners  of  houses  might  be 
serious  sufferers,  if  it  were  permitted  to  tenants  to  make  such  repairs  as  their 
wishes  might  dictate,  without  notice  to  the  owner.  Moreover,  if  the  lessor  be 
notified  he  will  then  have  an  opportunity  to  select  workmen  in  whose  skill  and 
carefulness  he  is  willing  to  confide,  and  make  his  own  bargain. 

There  being  a  duty  resulting  from  the  nature  of  the  contract  to  give  such 
notice,  the  defendants  have  acted  in  violation  of  it.  It  is  in  this  violation  of  duty 
they  have  given  occasion  to  the  fire,  and  the  fault  of  the  workman  whom  they 
employed  must  be  considered  their  fault,  and  they  must  answer  for  it 

We  had  some  difference  of  opinion  as  to  another  item  of  the  reconventional 
demand,  namely,  the  claim  made  by  the  defendant  for  $150,  being  the  amount 
expended  for  a  new  floor,  but  a  majority  of  the  Judges  are  of  opinion  that  it 
should  be  allowed,  and  deducted  from  the  rent  note,  upon  which  suit  is  brought. 

It  is,  therefore,  decreed  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  plaintiff  recover  from  the  defendants,  Tliomas  A.  Snow  and  John 
McLean^  in  solido,  the  sum  of  four  hundred  dollars,  (being  the  amount  of  the 
note,  less  the  sum  of  one  hundred  and  fifty  dollars,  allowed  to  the  defendants 
for  laying  a  new  floor,)  with  two  dollars  and  fifty  cents,  cost  of  protest,  and 
^  interest  on  four  hundred  dollars  from  23d  October,  1852,  and  costs  in  both 

Courts,  and  that  upon  the  residue  of  the  reconventional  demand  of  the  defend- 
ants, there  be  judgment  in  favor  of  the  plaintiff. 
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John  S.  David  &  J.  F.  E.  Livaudais  v.  Municipality  No.  2. 

No.  8  «.  PoUfrty  and  JOquet  et  al.  t.  Bujac  et  al.,  T  Annoai,  afBnned. 

APPEAL  from  the  Second  District  Court  of  New  Orleans.  Lea,  J.  Soule  and 
Barton,  for  plaintiff.  R.  Hunt  and  T.  R.  Wolf,  for  defendant  and  appellant. 
Buchanan,  J.  This  case  is  identical  in  principle  with  those  of  Lvoaudms  v. 
Municipality  No.  2,  16  L.  R.  509 ;  Livaudais  <&  David  v.  the  same,  5  Ann.  R.  8 ; 
Municipality  No.  2  v.  Palfrey,  7  Ann.  R. ;  Xiques  et  al.  v.  Bujae  et  al,  7  Ann. 
R.  The  two  last  cases  decided  at  the  June  term,  1852,  and  not  yet  reported. 
For  the  reasons  given  hj  the  Judge  of  the  Court  below,  the  judgment  ap- 
pealed from  is  affinned,  with  costs  in  both  Courts. 


Chauvin  &  Levois  v.  Francois  Chaiz — ^Parish  Recorder. 

PlaiaUlb  bought  at  Sheriff's  sale  a  plantation  and  slaTes,  on  the  7th  January,  1848.  The  Recorder 
certified  that  a  mortgage,  inscribed  18th  October,  1848,  existed  on  the  property.  Plaintiffli  sued 
the  Ri*corder  to  compel  him  to  erase  the  mortgage  so  far  as  their  property  was  concerned — and  ob- 
tained Judgment.  By  the  Oowt— The  judgment  appears  to  us  perfectly  In  conformity  to  the  rights 
of  the  parties. 

APPEAL  from  the  District  Court,  Fourth  District,  Parish  of  St.  Charles, 
Duffel,  J.  St.  Paul,  for  plaintiffs.  Forcelle,  for  Louis  D''Arensburgh^  adm., 
appellant. 

Buchanan,  J.  (Voorhies,  J.,  dissenting.)  The  plaintiffs  having  purchased 
a  plantation  and  slaves  on  the  7th  January,  1848,  at  a  Sheriff's  sale,  made  by 
the  Sheriff  of  the  parish  of  St  Charles,  in  execution  of  a  judgment  against  one 
Zenon  D^Arensburgh,  complain  that  the  defendant  has  improperly  certified,  as 
a  mortgage  upon  said  property,  a  judgment  in  favor  of  Louis  D* Arensburgh^ 
administrator^  <fec.,  v.  Zenon  D^Aremburghy  inscribed  on  the  18th  October, 
1848. 

The  present  appeal  is  taken  from  a  judgment  ordering  the  erasure  of  the 
said  judicial  mortgage,  so  far  as  concerns  the  property  of  plaintiff  in  the  peti- 
tion mentioned. 

That  judgment  appears  to  us  to  be  perfectly  in  conformity  to  the  rights  of 
the  parties:  and  we  must  even  express  our  surprise  that  this  appeal  has  been 
taken,  when  we  perceive  that  the  party  who  takes  it  has  disclaimed  in  his 
pleadings  in  the  Court  below,  having  authorized  the  Recorder  to  certify  his 
judgment  as  a  mortgage  upon  the  property  of  plaintiffs. 

It  is  proper  to  observe  that  the  appellant  was  not  subjected  to  costs  of  the 
suit  by  the  judgment  below,  and  the  appellees  submitted  and  submit  to  that 
portion  of  the  judgment 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed ;  the  costs  of  appeal  to  be  paid  by  appellant 

VooBHiEs,  J.  (  dissenting.)  On  the  7th  of  January,  1848,  the  plaintiffs  ac- 
quired the  ownership  of  a  certain  plantation  and  slaves  at  a  Sheriff^s  sale,  made 
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Cbautim  k  htraa  under  an  execution  at  the  suit  of  the  Union  Bank  against  Z^^on  UArenM- 
CiiAB.  luryh.  At  the  date  of  the  sale,  there  existed  only  two  conventional  mortgages 
on  the  property,  one  in  favor  of  the  seizing  creditor,  which  had  priority  in 
rank,  and  the  other  in  favor  of  Widow  Eurtvhize.  Alter  the  Sheriff's  sale, 
two  judgments  were  obtained  against  the  seized  debtor,  one  in  favor  of  Widow 
Hurtuhize,  recorded  on  the  21st  of  September,  1846,  and  the  other  in  favor  of 
the  administrator  of  the  estate  of  Hubert  D^Arentburgh^  recorded  the  12th  of 
October,  1848. 

The  plaintiffs  instituted  this  suit  for  the  purpose  of  compelling  the  Recorder 
to  erase  from  his  books  the  two  judicial  mortgages  resulting  from  the  recording 
of  those  judgments.  It  is  alleged  by  the  plaintiffs  that,  contrary  to  their  ex- 
pressed wish,  the  Recorder,  in  giving  them  a  certificate  of  mortgage,  had  im- 
properly embraced  therein  those  two  mortgages  as  bearing  on  theur  property, 
acquured  under  the  Sheriff^s  sale  of  the  7th  of  January,  1848.  The  defendant 
admitted,  in  his  answer,  that  he  had  reported  in  his  certificate  the  mortgages 
of  which  the  plaintiffs  complained,  but  urged  that  he  considered  himself  bound 
to  do  so,  as  the  parties  in  interest  had  not  authorized  him  to  do  otherwise.  He 
disclaimed  having  any  interest  in  the  subject-matter  in  controversy,  and  prayed 
that  the  mortgagees  be  cited  and  made  parties  to  the  suit^  to  litigate  their  rights 
contradictorily  with  the  plaintiffs. 

It  is  unnecessary  to  notice  the  defence  urged  by  Widow  Surtubite  in  the 
Court  below,  as  she  is  not  a  party  to  this  appeal. 

The  administrator  of  Hubert  nAremburglCs  estate  excepted  to  the  plaintifib* 
right  to  call  him  in  warranty,  on  various  grounds— amongst  others^  that  the 
certificate  of  mortgage,  the  basis  of  the  suit,  was  delivered  without  his  hruwh 
ledge^  consent^  or  request — ^that  in  mentioning  the  judicial  mortgage  existing  in 
favor  of  the  estate  against  Zenon  D' Arensburgh^  the  Recorder  should  have 
mentioned  it  only  as  a  general  mortgage  resulting  from  the  recording  of  a  cer- 
tain judgment,  and  not  as  bearing  on  any  particular  property  claimed  by  third 
persons. 

There  was  judgment  in  favor  of  plaintiffs,  decreeing  that  the  judicial  mort- 
gage of  the  estate  of  Hubert  D'Arensburgh  be  declared  null  and  void,  so  &r  as 
it  related  to  the  property  in  question,  and  the  Recorder  injoincd  from  ever  men- 
tioning the  same  against  said  property. 

The  administrator  is  appellant  from  ihis  judgment 

It  appears  to  me  from  the  pleadings  in  this  case,  that  the  plaintifis  have  no 
right  of  action  against  the  appellant  The  cause  of  complaint  or  injury,  if  any 
existed,  clearly  originated  with  the  Recorder  in  giving  an  improper  certificate, 
as  urged  by  the  appellant  The  Recorder,  therefore,  was  alone  responsible  for 
the  act,  and  not  the  appellant,  who  could  have  exercised  no  control  over  it 
It  is  immaterial  whether  the  defendant  was  exempted  from  the  payment  of 
costs,  or  not ;  it  suflaces  that  there  existed  no  legal  cause  of  action  against 
him. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  District  Court  should 
be  reversed. 
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KiuwiN  and  M.  J.  Brenan. 

Where  a  contract  of  lease  expressly  exclades  the  right  of  sub-leasing,  the  premises  cannot  be  leased 

wtthout  the  consent  of  the  lessor. 
It  is  not  necessary  that  the  lessor  should  take  any  notice  of  the  contract  of  sub-lease,  or  seek  to  inter' 

fere  vlth  it  any  further  than  it  interferes  with  his  rights. 
Article  2606  of  the  Code  prohibiting  the  lessee  to  sub-lease,  is  to  be  construed  against  the  lessee. 
Where  the  lessee  snb-leases,  without  the  lessor's  consent,  such  sub-lease  does  not  affect  the  lessor's  right 

against  his  immediate  lessee,  and  the  lessor  cannot  be  compelled  to  resort  to  an  action  to  rescind  the 

lease,  and  may  exercise  his  privilege  on  the  property  in  the  leased  premises. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.    Bermudez, 
for  plaintiff.     Roselius,  for  Brenan,  appellant. 

The  following  judgment  was  pronounced  in  the  District  Court,  by 

Lea,  J.  In  this  case  the  facts,  as  disclosed  by  the  evidence,  are  correctly 
stated  in  the  petition.  On  the  18th  August,  1847,  the  plaintiff  leased  certain 
premises  to  Rouen  &  Depouilly,  for  the  space  of  ten  years,  commencing  on  the 
1st  March,  1847,  at  an  annual  rent  of  $720,  payable  in  equal  monthly  instal- 
ments of  $60  per  month.  A  special  reservation  was  made  in  the  lease,  that  no 
assignment  or  sub-lease  should  be  made  without  the  consent  of  the  lessor.  On 
the  23d  May,  1849,  an  assignment,  or  transfer  of  the  lease,  was  made  with  the 
consent  of  the  lessor,  to  J.  P.  Kirwin,  who  assumed  all  the  obligations  in  said 
lease  contained,  and  promised  to  comply  with  all  its  clauses,  conditions  and  sti- 
puliUions,  J.  N,  D&pouilly  bound  himself  as  surety,  in  solido,  for  Kirwin,  for 
the  payment  of  the  rent  and  the  fulfillment  of  the  other  obligations.  In  other 
words,  Kirmn  was  considered  as  standing  in  the  shoes  of  the  former  lessees. 
On  the  22d  May,  1852,  Kirwin  transferred  the  lease  to  M.  J.  Brenan,  without 
the  consent  of  the  lessor,  and  this  suit  is  brought  for  the  rent  alleged  to  be  due 
and  to  become  due,  on  the  ground  that  Kirwin  was  removing  part  of  the  effects 
on  which  the  lessor  had  a  privilege,  and  for  the  cancellation  of  the  sale  and 
transfer  of  the  lease  to  Brertan.  Kirwin  and  Depouilly,  for  answer,  allege  that 
they  have  no  interest  as  defendants,  the  lease  having  been  transferred  to  Brenan, 
who,  for  answer,  pleads  the  general  denial,  alleging  that  he  has  paid  the  rent  as 
it  fell  dae,  with  the  exception  of  that  due  for  the  last  month  prior  to  the  institu- 
tion of  the  suit,  which  rent  was  tendered  by  respondent  and  refused. 

It  appears  to  me  that,  considering  the  testimony  of  T.  W.  Collins  and  A. 
PrieuT^  the  plaintiff  was  justified  in  obtaining  the  seizure  of  the  property,  and 
to  such  a  judgment  as  is»  contemplated  in  proceedings  had  under  the  Act  of 
1889,  p.  172. 

The  next  question  to  be  determined  is,  whether  Kirwin  had  a  right  to  sub- 
stitute Brenan  as  a  tenant  in  his  place,  without  the  consent  of  the  lessor.  It 
appears  to  me  that  the  terms  of  the  contract  expressly  excluded  any  such  right, 
and  forbid  the  transfer. 

It  is  not  a  sufficient  answer  to  say  that  the  lessor  has  nothing  to  do  with  the 
contract  hetweeaKirmn^nd  Brenan,  and  cannot,  therefore,  sue  for  its  rescis- 
sion. It  is  not  necessary  that  the  lessor  should  take  any  notice  of  the  contract, 
or  seek  to  interfere  with  it  any  further  than  it  interferes  with  her  rights ;  but 
she  has  a  right  to  the  enforcement  of  her  own  contract,  according  to  its  terms. 
Under  that  contract  she  reserred  the  right  to  choose  her  own  tenant,  and  this 
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PareuR        right,  though  it  may  be  exercised  injuriously  at  times,  is  nevertheless  very  often 
DkpouillV  m  AL.  essential  to  the  preservation  of  property. 

It  is  suggested  that,  according  to  the  concluding  clause  of  Article  2696,  the 
prohibition  to  sub-lease,  or  transfer  the  lease,  should  be  construed  strictly  against 
the  lessor.  The  interpretation  given  to  this  clause  by  the  Supreme  Court,  is 
directly  the  reverse  of  this.  See  4th  Annual,  page  40.  It  appears  to  me  that, 
under  the  contract,  the  plaintiff  has  a  right  to  insist  that  Brenan  shall  cease  to 
be  her  tenant,  and  that  the  transfer,  so  far  as  it  affects  her  rights  as  lessor,  be 
set  aside;  and  further,  that  she  has  the  right  to  enforce  the  contract  with 
KirwiUj  and  that  she  cannot  be  compelled  to  resort  to  an  action  for  the  rescis- 
sion or  annullment  of  the  lease. 

I  have  not  thought  proper  to  notice  the  fact  referred  to  by  one  of  the  counsel, 
viz :  that  Kirwin  has  made  a  surrender  of  his  property.  No  such  &ct  is  set 
forth  in  the  pleading,  or  shown  by  the  evidence. 

The  Court  having  duly  considered  this  case,  for  the  reasons  assigned  in  the 
written  opinion  this  day  delivered  and  on  file,  it  is  ordered,  adjudged  and  de- 
creed that  the  plaintiffj  Mlieite  1  rieur^  have  and  recover  against  the  defend- 
ants, /.  P.  Kirwin  and  J,  N.  Depouilly^  in  solido^  for  the  sum  of  one  hundred 
and  eighty  dollars  for  rent  now  due,  with  interest  thereon,  at  the  rate  of  five 
per  cent  per  annum  on  sixty  dollars  thereof  from  the  1st  day  of  November,  1852, 
till  paid ;  and  on  sixty  dollars  thereof  from  the  1st  day  of  December,  1852,  till 
paid;  and  on  sixty  dollars  thereof  from  the  1st  day  of  January,  1853,  till  paid ; 
and  for  the  further  sum  of  three  thousand  dollars,  payable  in  monthly  instal- 
ments of  sixty  dollars  each,  commencing  on  the  1st  day  of  February,  1853,  and 
ending  on  the  1st  day  of  March,  1857,  with  costs  of  suit,  the  whole  with  the 
privilege  of  lessor  upon  the  property  sequestered  herein,  with  leave  to  said 
plaintiff  to  take  out  execution  therein,  from  time  to  time,  as  said  instalments 
shall  respectively  fall  duo. 

It  is  further  ordered  that  the  transfer  of  the  lease  from  Kirwin  to  Michael  J, 
Brenan  be  avoided  and  set  aside,  so  far  as  it  affects  the  rights  of  the  plaintiff 
herein,  and  that  said  plaintiff  have  judgment,  decreeing  that  said  Brenan  be,  and 
is  not  entitled  to  occupy  said  premises  as  tenant  or  sub-lessee  of  said  Kirwin^ 
or  as  holding  said  premises  in  virtue  of  any  transfer  from  said  Kirwin. 

Slidell,  C.  J.'*'    The  reasons  given  by  the  District  Judge  for  his  judgment 
appear  to  us  satisfactory. 

As  to  the  tender  said  to  have  been  made  by  Brenan,  the  lessor  had  a  right  to 
disregard  it,  Brenan  not  being  her  tenant 

Judgment  affirmed,  with  costs. 


*  CiXFBBLL,  J.,  absent. 
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L.  J.  SiGUR  17.  W.  H.  Crenshaw. 

The  OonsUtution  of  1845  wu  superseded  and  not  amended  by  the  Constitntion  of  166S.  (Sudiu^ 
C.  J.) 

The  Article  144  of  the  Constitution  of  1858  was  framed  In  order  to  prerent  the  inifrrfgnwn  that 
would  otherwise  occur  from  the  displacement  of  the  old  government  and  the  organisation  of  the 
new.    (SuDKLL,  C.  J.) 

It  was  not  intended  by  the  Constitatlon  of  1858  that  the  old  incumbents  of  office  were  to  hold  until 
the  expiration  of  their  respective  terms,  bat  only  until  their  succegsors  were  appointed.  (Sliobll, 
C.  J.) 

When  the  people  In  the  exercise  of  their  sovereignty,  deliberately  put  an  end  to  the  existing  const!- 
tution,  and  adopt  an  entirely  new  one  in  its  stead^all  povrer«  of  government  under  the  old  con- 
atitution,  necessarily  cease,  except  'n  so  fir  as  they  are  maintained  in  existence  by  the  new  consti- 
tution. Ko  one  has  such  a  vested  right  to  office  a"  to  resist  the  necessary  consequence  of  an  entire 
abrogation,  by  the  people,  of  the  constitution,  under  the  authority  of  which  he  holds  it.  Rights  to 
property  and  the  obligitlon  of  co-itracts  atand  on  a  difTerent  footing,  and  1  do  not  understand 
art.  143  of  the  conAtitution  as  applicable  to  the  rtK^it  to  an  office.     (Oudkn,  J.^ 

The  Constitution  of  1858  was  intended  as  an  abrngntion  of  the  constitution  of  1845—and  not  merely 
as  a  change  in  some  re^pectH  of  an  existing  State  government.    (Onna^,  J.) 

Under  the  constitution  of  \S^A  the  Quvernor  had  the  power,  with  the  advice  and  consent  of  the 
Senate,  to  appoint  a  new  Register  of  the  Land  Office,  and  on  such  appointment  the  right  of  the 
incumbent  ceased.    (Ogdbh,  J.) 

I  tee!  bound  to  constme  the  two  articles,  148  and  144  of  the  constitution  of  1858,  in  such  a  mannar  as 
to  give  effect  to  both — ^if  that  be  p'Msible.  The  conclusion  to  which  that  rule  of  construction  haa 
led  my  mind  is,  that  the  appointing  power  of  the  government,  organised  under  the  constitution  of 
1898,  is  to  be  exercised  with  reference  to  pre-exiiiting  laws — ^and  lo  rights  acquired  by  Individuals 
under  pre-existing  laws — In  all  cases  where  such  laws  and  such  rights  are  not  Inconsistent  with  the 
constitution  itself.    (Buchahax,  J.,  dissenting.) 

The  eanctioas  of  the  law — the  rights  of  persons  were  only  disturbed  by  the  constitution  of  1S6S,  in 
those  eases  and  to  that  extent  that  the  constitution  contained  declarations  inconsistent  with  par- 
tieular  statutes  and  particular  rights.     (Bucharak,  J.,  dissenting.) 

The  Register  of  the  Land  Office  having  been  appointed  to  office  under  an  Act  of  the  Legislature 
which  fixed  the  tenure  "  at  two  years,  unle  s  removed  In  due  course  of  law— and  unless  all  said 
lands  shall  be  sold  before  that  time,  when  it  shall  be  in  the  power  of  the  Governor  to  discontinue 
the  ofltee  " — and  the  limitation  specified  in  the  Act  not  having  occured — the  constitution  of  1898 
giaTe  to  the  executive  no  authority  to  supersede  him.    (Bdchamah,  J.,  dissenting.) 

APPEAL  from  the  District  Court,  Sixth  District,  Robertson^  J.    Sigur^  in 
pro,  per.  Daoidson  S  McHatton  and  J,  M,  <Sb  J.  E.  Elam^  for  regpondent 
and  appellant 

Sigwr — ^Brief  for  the  relator  and  appellee. 

The  respondent  and  appellant,  W.  H.  Crenshau)^  wa8  appointed  Register  of 
the  Land  Othce  at  Baton  Rouge  on  the  9  th  November,  1851,  during  the  recess 
of  the  Senate,  to  till  the  unexpired  term  of  Loueks,  Thib  recess  nomination  was 
confirmed  by  the  Senate  on  the  2(1  day  of  February,  18o2.  On  the  14th  of  the 
game  month  and  year,  he  was  again  numinated  by  the  Governor  and  confirmed 
by  the  Senate,  for  the  full  term  of  two  years. 

He  ftimiflhed  the  required  bond  and  took  the  oath  of  office  on  the  16th  day 
of  March,  1852. 

The  relator,  Z.  /.  Si^ur,  was  nominated  by  the  present  Governor  of  the 
State  and  conBrmed  by  the  Senate  on  the  81st  day  of  March,  1853,  Register  of 
the  Land  Office  at  Baton  Rouge,  for  two  yearg,  commencing  on  the  Slst  of 
March,  1853,  the  date  of  his  comarission.  He  took  the  oath  of  ofTice,  required 
by  article  90  of  the  Constitution  of  1852,  and  furnished  the  legal  bond  and 
security  on  the  2d  day  of  April,  1853. 

W.  E.  Crenshaw  having  refused  to  vacate  the  office  and  to  deliver  the  papers, 
hooks,  charts,  maps,  A^c,  appertaining  to  it,  to  the  relator,  the  latter  aned  out  a 
mandamus  to  compel  him  to  do  so.     From  the  judgment  of  the  Court,  making 
this  mandamus  peremptory,  CreMhaw  has  appealed. 
61 
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Siooa  The  facts,  as  stated  above,  are  not  disputed.    The  only  question  of  any  dif- 

Cmaaxw.  Acuity  raised  by  the  pleadings,  the  only  one  which  I  feel  myself  called  upon  to 
discuss  is:  "  Had  the  temi  of  office  of  Crenshmc  expired  when  the  Governor 
appointed  L.  J.  Sigur  to  succeed  him  ?  "  For  if  it  had  expired,  then  a  case — 
an  occasion — for  the  los^itiniate  exercise  of  the  appointing  power,  vested  in  the 
Executive  by  the  Act  of  1844,  and  by  the  new  constitution,  had  occurred ;  and 
it  was  not  only  the  right,  but  it  became  the  duty  of  the  Governor  to  fill  the 
vacancy. 

It  is  a  universally  admitted  principle — ^a  principle  of  the  Constitutional  com- 
mon law  of  the  land — that  our  State  governments  are  founded  in,  and  main- 
tained by  the  will  and  authority  of  the  people,  by  whom  they  have  been  estab- 
lished. The  written  charters  or  constitutions  which  embody  that  will,  and 
have  been  sanctioned  by  that  authority,  are  the  basis,  the  immediate  "  Ratioves 
Bssendiy''^  to  use  a  barbarous  expression  of  scholastic  philosophy,  of  these  gov- 
ernments. They  have  no  original  life,  no  continuous  vitality  from  any  other 
source.  The  different  departments  into  which  they  are  divided — the  Executive, 
Legislative  and  Judicial,  and  the  acts  and  creations  of  these  derive  their  exist- 
ence and  powers,  their  force  and  effect  from,  and  are  sustained,  either  mediately 
or  immediately,  directly  or  indirectly,  by  these  constitutions  which  first  called 
them  into  being,  organized  them,  and  set  them  in  motion.  In  short,  to  use  the 
language  of  the  civil,  instead  of  the  political  law,  these  governments  are  moral 
entities,  bodies  politic,  great  corporations — the  archetypes  of  all  corporations — 
formed  by  the  people  for  certain  purposes,  having  no  being  out  of  the  charters 
by  which  they  are  created,  and  therefore  incapable  of  surviving  them.  See 
Vatt«l,  Preliminaries,  sec.  1  and  2 ;  lb.  B.  1,  chap.  1,  sec.  1 ;  Angel  and  Ames, 
Introduction,  p.  10,  sec.  4. 

It  follows  from  these  premises  that  as  soon  as  the  constitution  of  a  State — the 
basis  and  sustaining  power,  the  charter  of  incorporation  of  the  moral  entity 
called  "government" — is  abrogated,  superseded,  made  void,  the  entire  edifice 
reared  upon  it  must  tumble  to  the  ground,  the  fictitious  ideal  being,  once  "incor- 
porated "  by  it,  must  again  dissolve  into  its  original  nothingness,  and  all  the 
rights,  powers  and  immunities  with  which  it  was  vested,  revert  to  the  grantors. 
A  state  of  anarchy  ensues,  laws  have  no  force,  actions  and  rights  are  paralized, 
officers  no  longer  exist,  the  terms  of  all  officers  expire. 

Such,  or  analogous,  were  the  consequences  of  the  dissolution  of  corporations 
at  common  law — consequences  flowmg  from  the  very  nature  and  character, 
from  the  very  definition  and  conception  of  corporations.  See  Angel  and  Ames, 
chap.  22,  sec.  6,  p.  750.  The  uniform  practice  of  all  the  Conventions  which 
have  from  time  to  time  assembled  in  the  different  States,  fi'om  the  earliest 
period  of  our  national  existence  down  to  our  day,  to  adopt  a  constitution  or  to 
remodel  and  recast  the  existing  one,  attests  that  in  their  opinion,  at  least,  and  as 
far  as  the  effects  of  their  dissolution  is  concerned,  there  is  no  difference  between 
these  great  archetypes  of  all  corporations — ^governments  or  States,  for  they  are 
synonomous — and  ordinary  corporations.  With  one  or  two  exceptions,  which 
will  bo  explained  in  their  proper  places,  the  utmost  care  and  industry  were 
used  by  these  Conventions  to  provide  against  the  state  of  anarchy  which,  it 
was  assumed  and  in  most  cases  proclaimed,  would  ensue  upon  the  supersession 
of  the  old  constitution  or  form  of  government,  and  would  continue  until  the 
new  one  was  thoroughly  organized.  Temporary  governments,  under  the  sig- 
nificant head  of  "  schedules,"  were  established  as  receptacles  of  the  powers, 
rights  and  duties  of  the  sovereignty,  until  these  powers,  rights  and  duties  could 
be  definitely  transferred  to  and  exercised  by  the  new  corporation,  and  every 
necessary  measure  was  prescribed  to  facilitate  and  even  hasten  the  change.  A 
rapid  survey  of  the  constitutions  of  the  different  States,  or  of  such  of  thdr 
provisions  as  relate  to  this  subject  will  show : 

1.  The  universal  admission  of  the  proposition  contended  for  above. 

2.  That  the  principle  once  adopted,  its  application  must  be  general,  and  can 
admit  of  no  exception. 

3.  The  language  used  will  serve  to  throw  light  upon  article  144  of  our  own 
constitution,  upon  which  the  decision  of  this  case  must  turn. 

The  State  of  Maine  was  formed  out  of  a  district  of  Massachusetts.  It  be- 
came independent  of  that  State  in  1820,  and  adopted  its  constitution  in  the 
same  year.  The  following  provisions  are  to  be  found  in  the  schedule  of  her 
constitution : 
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'*  4.  All  Iftws  now  in  force  in  this  State  and  not  repugnant  to  this  constitution,         Bioub 
shall  remain  and  be  in  force  until  altered  or  repealed  by  the  Legislature,  or      ohbmbbaw. 
shall  expire  by  their  own  limitation. '^ 

*'  5.  All  officers  provided  for  in  the  sixth  section  of  an  Act  of  the  Common- 
wealth of  Massachusetts,  passed  on  the  nineteenth  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  nineteen,  entitled  an  *  Act  relating 
to  the  separation  of  the  district  of  Maine  from  Massachusetts  proper,  and  form- 
ing the  same  into  a  separate  and  independent  State,'  shall  continue  in  office  as 
therein  provided,  and  the  following  provisions  of  said  act,  &c.,  &c.'* 

The  sixth  section  of  the  Act  here  referred  to,  provides  that  "  all  officers  who 
shall  on  the  said  15th  day  of  March  next  (the  day  on  which  the  separation  was 
to  take  place,)  hold  commissions  or  exercise  any  authority  within  said  district 
of  Maine,  under  the  Commonwealth  of  Massachusetts  or  by  virtue  of  the  laws 
thereof,  excepting  only  the  Governor,  Lieutenant  Governor  and  Council,  the 
members  of  the  Legislature  and  Justices  of  the  Supreme  Judicial  Court  of  the 
said  Commonwealth  of  Massachusetts,  shall  continue  to  have  and  to  hold,  use, 
exercise  and  enjoy,  all  the  powers  and  authority  to  them  respectively  granted 
or  committed,  until  other  persons  shall  bo  'appointed  in  their  stead  or  until 
their  respective  offices  shall  be  annulled  by  the  Government  of  the  said  pro- 
posed State.'' 

The  Constitution  of  New  Hampshire,  under  the  head  of  *'Oath  and  subscrip- 
ilon,  exclusion  from,  <&c.  &c.,"  from  similar  views  and  for  like  objects,  contains 
the  following  provisions : 

'*  All  laws  which  have  heretofore  been  adopted,  used  and  approved  in  the 
Colony,  Province,  or  State  of  New  Hampshire,  and  usually  practised  on  in 
Courts  of  law,  shall  remain  and  be  in  full  force  until  altered  or  repealed  by  the 
L^slature,"  &c. 

^*-  To  the  end  that  there  may  be  no  failure  of  justice  or  danger  to  the  State, 
bj  the  alteration  and  amendments  made  in  this  Constitution,  the  General  Court 
is  hereby  fully  authorized  and  directed  to  fix  the  time  when  the  said  alterations 
and  amendments  shall  take  effect  and  make  the  necessary  arrangements  ac- 
cordingly." 

The  present  Constitution  of  Vermont  was  adopted  in  1793,  and  only  amended 
in  1828.  Her  first  constitution  was  fi-amed  in  1777.  No  provisions  of  the 
character  of  those  already  quoted  from  the  constitutions  of  Maine  and  New 
Hampshire  are  to  be  found  in  the  constitutions  of  Vermont  as  they  are  given  to 
the  public  in  the  collection  of  *'  American  Constitutions,"  and  I  have  not  been 
able  to  procure  the  statutes  of  that  State  to  ascertain  whether  such  proWsions 
had  been  made,  but  were  omitted  in  the  collection  referred  to,  as  in  other  in- 
stances, on  account  of  their  temporary  character.  The  political  history  of  Ver- 
mont is,  at  any  rate,  rather  eccentric.  She  continued  to  be  governed  by  an  im- 
written  constitution  until  one  year  after  the  declai*ation  of  independence. 

The  present  constitution  of  Massachusetts  was  adopted  in  1780 ;  it  has  since 
received  several  amendments.    It  contains  the  following  provisions : 

Chap.  vi.  sec.  6.  **  All  laws  which  have  heretofore  been  adopted,  used  and 
approved  in  the  Province,  Colony,  or  State  of  Massachusetts  Bay,  aud  usually 
practiced  on  in  the  Courts  of  law,  shall  still  remain  and  bo  in  full  force,  until 
altered  or  repealed  by  the  Legislature,  such  parts  only  excepted  as  are  repug- 
nant to  the  rights  and  liberties  contained  in  this  constit\ition. 

Sec.  9.  "  To  the  end  that  there  may  be  no  failure  of  justice,  or  danger  arise 
to  the  commonwealth  from  a  change  of  the  form  of  government,  all  officers, 
civil  and  military,  holding  commissions  under  the  government  and  people  ojf 
Massachusetts  Bay,  in  New  England,  and  all  other  otflcers  of  said  government 
and  people,  at  the  time  this  constitution  shall  take  effect,  shall  have,  hold,  use, 
exercise  and  enjoy  all  the  powers  and  authority  to  tlieni  granted  or  committed, 
until  other  persons  shall  be  appointed  in  their  stead,  and  all  Courts  of  law  shall 
proceed  in  the  execution  of  the  business  of  their  respective  dcpartn)ents,  and 
all  the  executive  aud  legislative  officers,  bodies  and  powers,  shall  continue  in 
full  force,  in  the  enjoy thent  and  exercise  of  all  their  trusts,  employments  and 
authority  until  the  General  Court  and  the  Supreme  and  Executive  otilcers,  un- 
der this  constitution,  are  so  designated  and  invested  with  their  res])cctivo  trusts, 
powers  and  authority." 

The  Constitution  of  Rhode  Island  provides,  art  xiv.,  sec.  1,  that  "All  civil 
and  military  officers  now  elected,  or  who  shall  hereafter  be  elected  by  the  Gen- 
eral Assembly,  or  other  competent  authority,  before  the  said  first  Wednesday 
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Smo*  of  April,  shall  hold  their  offices  and  may  exercise  their  powers  until  the  said 
(TiMWHAw.  fi™*  Wednesday  of  May,  or  until  their  successors  shall  be  qualified  to  act  All 
statutes,  public  and  private,  not  repugnant  to  this  constitution,  shall  coDtiniie 
in  force  until  they  expire  by  their  own  limitation,  or  are  repealed  by  the  Gen- 
eral Assembly.  All  charters,  contracts,  actions  and  rights  of  action,  shall  be 
as  valid  as  if  this  constitution  had  not  been  made.  The  present  government 
shall  exercise  all  the  powers  with  which  it  is  now  clothed  until  the  said  first 
Tuesday  of  3iay,  1848,  until  the  government,  under  this  constitution,  is  duly 
organized." 

The  Constitution  of  Connecticut,  article  x,  8,  provides  that  "  The  rights  and 
duties  of  all  corporations  shall  remain  as  if  this  constitution  had  not  been 
adopted,  with  the  exception  of  such  regulations  and  restrictions  as  are  con- 
tained in  this  constitution.  All  judicial  and  civil  officers,  now  in  office,  who 
have  been  appointed  by  the  General  Assembly  a^^d  commissioned  according  to 
law,  and  all  such  officers  as  shall  bo  appointed  by  the  said  Assembly,  and  com- 
missioned as  aforesaid,  before  the  first  Wednesday  of  May  next,  shall  continue 
to  hold  their  offices  until  the  first  day  of  June  next,  unless  they  shall,  before 
that  time,  resign  or  be  removed  from  office,  according  to  law.  The  Treasurer 
and  Secretary  shall  continue  in  office  until  a  Treasurer  and  Secretary  shall  be 
s  appointed  under  this  constitution.  All  military  officers  shall  continue  to  hold 
and  exercise  their  respective  offices  until  they  shall  resign  or  be  removed,  ac- 
cording to  law.  All  laws,  not  contrary  to  or  inconsistent  with  the  provisions 
of  this  constitution,  shall  remain  in  force  until  they  shall  expire  by  their  own 
limitation,  or  shall  be  altered,  or  repealed  by  the  General  Assembly,  in  pursu- 
ance of  this  constitution.  The  validity  of  all  bonds,  debts  and  contracts,  as 
well  of  individuals  as  of  bodies,  corporations,"  &c.  &c 

Similar  provisions  and  arrangements,  to  facilitate  the  passage  from  the  old  to 
the  new  constitution,  and  to  prevent  an  interregnum,  may  be  found  in  article  i, 
sec.  17,  and  article  xiv,  sec  1,  et  seq.  of  the  Constitution  of  New  York. 

The  Constitution  of  New  Jersey,  article  x,  sec  1  and  2,  provides  that  "the 
common  law  and  the  statute  law,  now  in  force,  not  repugnant  to  this  constitu- 
tion, shall  remain  in  force  until  they  expire  by  their  own  limitation  or  are  al- 
tered or  repealed  by  the  Legislature,  and  all  write,  actions,  causes  of  said  actions, 
prosecutions,  contracts,  claims,  or  righte  of  individuals,  and  of  bodies  corporate 
and  of  the  State,  and  all  charters  of  incorporations,  shall  continue,  and  all  in- . 
dictmente  which  shall  have  been  found  for  any  crime  or  offence  committed  be- 
fore the  adoption  of  this  constitution,  may  be  proceeded  upon  as  if  no  change 
had  taken  place.  The  several  Courts  of  law  and  equity,  except  as  herein  other- 
wise provided,  shall  continue  with  the  like  powers  and  jurisdictions  as  if  this 
constitution  had  not  been  adopted. 

2.  *^  All  officers  now  filling  any  office  or  appointment  shall  continue  in  the 
exercise  of  tlie  duties  thereof  according  to  their  respective  commissions  or  ap- 
pointments, unless  by  this  constitution  it  is  otherwise  directed." 

The  following  are  the  provisions  of  the  constitution  of  Pennsylvania : 

SCHEDULE. 

"  That  no  inconvenience  may  arise  from  the  alterations  and  amendments  in  the 
constitution  of  this  Commonwealth,  and  in  order  to  carry  the  same  into  com- 
plete operation,  it  is  hereby  declared  and  ordained,  that : 
^^  1.    All  laws  of  this  Commonwealth,  in  force  at  the  time  when  the  said  al- 
terations and  amendments  in  the  said  constitution  shall  take  efiect,  and  not  in- 
consistent therewith,  and  all  righte,  prosecutions,  actions,  claims,  and  contracts, 
as  well  of  individuals  as  of  bodies  corporate,  shall  continue  as  if  the  said  alter- 
ations and  amendments  had  not  been  made. 

^'2.  The  appointing  power  shall  remain  as  heretofore,  and  all  officers  in  ap- 
pointment of  the  executive  department  shall  continue  in  the  exercise  of  the 
duties  of  their  respective  offices  until  the  Legislature  shall  pass  such  laws  as 
may  be  required  by  the  eighth  section  of  the  sixth  article  of  the  amended  con- 
stitution, and  until  appointmente  shall  be  made  under  such  laws ;  unless  their 
commissions  shall  be  superseded  by  new  appointments,  or  shall  sooner  expire 
by  their  own  limitations,  or  the  said  offices  shall  become  vacant  by  death  or 
resignation,  and  such  laws  shall  be  enacted  by  the  first  I^egislature  under  the 
amended  constitution." 
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The  Oonstitation  of  Delaware  contains  the  following  proyisions  :  Siem 

"  Article  vii. — Sec.  9.  Chomhaw. 

^*  All  the  laws  of  this  State,  existing  at  the  time  of  making  this  constitution,  and 
not  inconsistent  with  it,  shall  remain  in  full  force,  unless  they  shall  be  altered 
by  future  laws ;  and  all  actions  and  prosecutions  now  pending,  shall  proceed  as 
if  this  constitution  had  not  been  made. 

"Schedule,  Sec  10. 

**The  Acts  of  the  General  Assembly,  increasing  the  number  of  Justices  of 
the  Peace,  shall  remain  in  full  force  until  repealed  by  the  General  Assembly ; 
and  no  office  shall  be  vacated  by  the  amendments  to  this  constitution,  unless 
the  same  be  expressly  vacated  hereby,  or  vacating  the  same  is  necessary  to 
give  effect  to  the  amendments.'^ 

I  find  the  following  provision  in  the  constitution  of  Virginia  of  1880.  I  have 
not  been  able  to  get  a  copy  of  the  present  constitution  of  that  State,  or  of  the 
ordinance  by  which  the  constitution  of  1830  was  organized.  But  the  following, 
eren  though  from  a  superseded  constitution,  will  serve  equally  well  to  illus- 
trate the  principle,  and  support  the  conclusions  which  I  am  endeavoring  to 
establish: 

"AbTICLB    VII. 

'^  The  Executive  department  of  the  government  shall  remain  as  at  present 
organized,  and  the  Governor  and  privy  counsellors  shall  continue  in  office  until 
a  Uovemor,  elected  under  this  constitution,  shall  come  into  office ;  and  all  other 
persons  in  office  when  this  constitution  shall  be  adopted,  except  as  herein 
otherwise  expressly  directed,  shall  continue  in  office  till  their  successors  shall 
be  appointed,  or  the  law  shall  otherwise  provide ;  and  all  the  Courts  of  justice 
now  existing,  shall  continue  with  their  present  jurisdiction,  until  and  except 
so  far  as  the  judicial  system  may  or  shall  be  hereafter  otherwise  organized  by 
the  Legislature.'' 

No  provisions  of  a  similar  character  to  those  quoted  above  are  to  be  found  in 
the  constitutions  of  North  and  South  Carolina,  the  first  adopted  in  1775,  the 
second  in  1790,  and  continued  to  our  day  with  only  a  few  amendments.  They 
were  not  necessary,  as  these  constitutions  were  adopted  by  the  Legislatures  of 
those  States,  which  could  make  the  proper  arrangements  to  carry  them  into 
effect.  The  Legislatures  of  these  States  still  continue  to  possess  the  power  of 
•  amending  their  respective  constitutions.  Const  of  North  Carolina,  article  iv, 
sec.  2.     Const,  of  South  Carolina,  article  xi. 

The  first  constitution  of  Georgia  was  framed  in  1777,  the  second  in  1785, 
and  the  present  one  in  1798  ;  it  was  amended  in  1839.  It  contains  the  follow- 
ing provisions: 

*^  14.  All  civil  officers  shall  continue  in  the  exercise  of  the  duties  of  their 
seTeral  offices,  during  the  periods  for  which  they  were  appointed,  or  until  they 
shall  be  suspended  by  appointments  made  in  conformity  to  this  constitution ; 
and  all  laws  now  in  force  shall  continue  to  operate,  so  far  as  they  are  compati- 
hie  with  this  constitution,  until  repealed,  and  it  shall  be  the  duty  of  the  Gen- 
eral Assembly  to  pass  all  necessary  laws  and  regulations  for  carrying  this  con- 
stitution into  full  effect" 

The  Constitution  of  Lidiana  provides ; 

Abticle  IV. — Sec.  14. 

"  Sbc.  1.  That  no  evils  or  inconvenience  may  arise  from  the  change  of  a  ter- 
ritorial government  to  a  permanent  State  government,  it  is  declared  by  this 
constitution,  that  all  rights,  suits,  actions,  prosecutions,  recognizances,  contracts 
and  claims,  both  as  it  respects  individuals  and  bodies  corporate,  shall  continue 
as  if  no  change  had  taken  place  in  this  government, 

*'  2.  All  fines,  penalties  and  forfeitures,  due  and  owing  to  the  territory  of 
Indiana,  or  any  county  therein,  shall  inure  to  the  use  of  the  State  or  county. 
All  bonds  executed  to  the  Governor,  or  any  other  officer,  in  his  official  capacity, 
in  the  territory,  shall  pass  over  to  the  Governor  or  other  officers  of  the  State 
or  county,  and  their  successors  in  office,  for  the  use  of  the  State  or  county,  or 
by  him  or  them  to  be  respectively  assigned  over  to  the  use  of  those  concerned, 
as  the  case  may  be. 

"  8.  The  Governor,  Secretary,  and  Judges,  and  all  other  officers,  civil  and 
military,  under  the  territorial  government,  shall  continue  in  the  exercise  of  the 
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duties  of  their  respective  departments,  until  the  said  officers  are  superseded 
under  the  authority  of  this  constitution. 

"4.  All  laws  and  parts  of  laws,  now  in  force  in  this  territory,  not  inconsis- 
tent with  this  constitution,  shall  continue  and  remain  in  full  force  and  efifect, 
luitil  they  expire,  or  be  repealed." 

The  Constitution  of  Wisconsin  provides  : 

"Article  xiv. — ScTiedule. 

"Sec.  1.  That  no  Inconvenience  may  arise  by  reason  of  a  change  from  a 
territorial  to  a  permanent  State  government,  it  is  declared  that  all  rights,  ac- 
tions, prosecutions,  judgments,  claims  and  contracts,  as  well  of  individuals  as 
of  bodies  corporate,  shall  continue  as  if  no  such  change  had  taken  place,  and 
all  process  which  may  be  issued  under  the  authority  of  the  territory  of  Wis- 
consin, previous  to  its  admission  into  the  Union  of  the  United  States,  shall  be 
as  valid  as  if  issued  in  the  name  of  the  State. 

"  2.  All  law^s  now  in  force  in  the  territory  of  Wisconsin,  which  are  not  re- 
pugnant to  this  constitution,  shall  remain  |n  force  until  they  expire  by  their 
own  limitation,  or  be  altered  or  repealed  by  the  Legislature. 

"  8.  All  fines,  penalties,  or  forfeitures  accruing  to  the  territory  of  Wiscon- 
sin, shall  enure  to  the  use  of  the  State. 

"  6.     All  officers,  civil  and  military,  now  holding  their  offices  under  the  au- 
thority of  the  United  States,  or  of  the  territory  of  Wisconsin,  sJiall  continue  to  • 
hold  and  exercise  their  respective  offices  until  they  shall  be  superseded  by  the 
authority  of  the  State." 

The  Constitution  of  Iowa  w^as  adopted  in  1846.  It  contains  the  following 
provisions : 

"Article  12,  ScTiedule. 

"  Sec.  1.  That  no  inconvenience  may  arise  from  a  change  of  territorial  goy- 
emment  to  a  permanent  State  government,  it  is  declared  that  all  writs,  actions, 
prosecutions,  contracts,  claims  or  rights,  shall  continue  as  if  no  change  had 
talsen  place  in  this  government,  and  all  processes  which  iHay,  before  the  organ- 
ization of  the  judicial  department  under  this  constitution,  be  issued  under  the 
authority  of  the  territory  of  Iowa,  shall  be  valid  as  if  issued  in  the  name  of 
the  State. 

"  Sec  2.  All  laws  now  in  force  in  this  territory,  which  are  not  repugnant 
to  this  constitution,  shall  remain  in  force  until  they  expire  by  their  own  limita-* 
tion,  or  be  altered  or  repealed  by  the  General  Assembly  of  this  State. 

"  Sec  5.  All  officers,  civil  and  military,  now  holding  offices  and  appoint- 
ments in  this  territory,  under  the  authority  of  the  United  States,  or  under  the 
authority  of  this  territory,  shall  continue  to  hold  and  execute  their  respective 
offices  and  appointments  until  superseded  under  this  constitution.  See  Code 
of  Iowa." 

The  very  same  provisions  may  be  found  in  the  schedule  of  the  constitution 
of  Arkansas,  with  these  slight  differences,  that  in  Sea  6,  which  relates  to  the 
officers,  the  words  "holding  commissions"  are  used,  instead  of  the  words 
"holding  offices  and  appointment,"  employed  in  the  constitution  of  Iowa.  See 
Revised  Statutes  of  Arkansas. 

The  provisions  of  the  Constitution  of  Alabama  are  also  similar,  with  the  ex- 
ception of  the  article  continuing  the  officers  in  office.     It  reads  thus : 

"  Sec  4.  All  officers,  civil  and  military,  now  holding  commissions  under  the 
authority  of  the  United  States  or  of  the  territory  of  Alabama,  within  this  State, 
shall  continue  to  hold  and  exercise  their  respective  offices,  under  the  authority 
of  this  State,  until  they  shall  be  superseded  under  the  authority  of  this  consti- 
tution, and  shall  receive  from  the  treasury  of  this  State  the  same  compensation 
which  they  heretofore  received,  in  proportion  to  the  time  they  shall  be  so  cm- 
ployed.  The  Governor  shall  have  power  to  fill  vacancies  by  commissions  to 
expire  as  soon  as  elections  or  appointments  can  be  made  to  such  offices,  by  au- 
thority of  this  constitution."    See  Code  of  Alabama. 

The  same  provisions,  in  the  same  words,  are  to  be  found  in  the  constitution 
of  Missouri.  The  provision  for  the  salary  of  the  officers  continued  in  office,  is 
the  same  as  in  the  constitution  of  Alabama. 

The  constitution  of  Ohio,  of  18U2,  its  first  constitution  contains,  substantial- 
ly, the  same  provisions.  The  present  constitution,  adopted  in  1852,  repeats 
them.  The  6th  Sec.  however,  is  different,  and  deserves  attention.  It  is  in 
these  words  : 
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"  The  Register  and  Receiver  of  the  Land  Office,  Directors  of  the  Penitentiary, 
Directors  of  the  Benevolent  Institutions  of  the  State,  the  State  Librarian  and  cbkhbhaw. 
all  other  officers  not  otherwise  provided  for  in  this  constitution,  in  office  on  the 
first  day  of  September,  1851,  (the  day  on  which  the  constitution,  if  adopted, 
was  to  be  proclaimed,)  shall  continue  in  office  until  their  terms  expire  respec- 
tively, unless  the  General  Assembly  shall  otherwise  provide/*  See  Statutes  of 
Ohio. 

The  schedule  of  the  present  Constitution  of  Mississippi  is  very  much  the 
same  as  those  of  Alabama,  Missouri,  and  Louisiana.  The  provision  regarding 
the  officers  of  the  State  runs  thus : 

**  Sec.  3.  .  The  Governor  and  all  officers,  civil  and  military,  now  holding 
commissions  under  the  authority  of  this  State,  shall  continue  to  hold  and  exer- 
cise their  respective  offices  until  they  shall  be  superseded,  pursuant  to  the  pro- 
visions of  their  constitution,  and  undl  their  successors  are  duly  qualified.**  See 
Laws  of  Mississippi 

The  schedule  of  the  Constitution  of  Tennessee,  adopted  in  1834,  besides  the 
usual  provisions  relative  to  the  laws,  contains  the  following :  "  That  no  incon- 
venience may  arise  from  a  change  of  the  constitution,  it  is  declared,  that  all 
officers,  civil  and  military,  shall  continue  to  hold  their  offices,  and  all  the  func- 
tions appertaining  to  the  same  shall  be  exercised  and  performed  according  to 
Uie  existing  laws  and  constitution,  until  the  end  of  the  first  session  of  the  Gen- 
eral Assembly  which  shall  sit  under  this  constitution,  and  until  the  government 
can  be  organized  in  such  manner  as  the  first  General  Assembly  shall  prescribe 
and  no  longer.'* 

The  schedule  of  the  Constitution  of  Kentucky  is  substantially  the  same  .as 
the  above,  with  the  exception  of  the  fifth  section,  which  is  explicit  and  de- 
serves to  be  cited : 

"  That  all  officers  now  filling  any  office  or  appointment  shall  continue  in  the 
exercise  of  the  duties  of  their  respective  offices  or  appointments,  for  the  terms 
therein  expressed,  unless  by  this  constitution  it  is  otherwise  directed.** 

The  schedule  of  the  constitution  of  Texas  contains  the  usual  provisions  con- 
cerning the  laws.  The  section  which  continues  the  officers  in  office  is  in  these 
words  : 

Sec.  10.  That  no  inconvenience  may  result  from  the  change  of  Government, 
it  is  declared  that  the  laws  of  this  Republic  relative  to  the  duties  of  the  officers, 
both  civil  and  military  of  the  same,  shall  remain  in  full  force,  and  the  duties  of 
their  several  offices  shall  be  performed  according  to  existing  laws,  until  the  or- 
ganization of  the  Government  of  the  State  under  this  Constitution,  or  until  the 
first  day  of  the  meeting  of  the  Legislature ;  that  then  the  offices  of  President, 
Vice-President,  of  the  President's  Cabinet,  Foreign  Ministers,  Charges  and 
Agents  and  others,  repugnant  to  this  Constitution,  shall  be  superseded  by  the 
same,  and  that  all  others  shall  be  holden  and  exercised  until  they  expire  by  their 
own  limitation  or  be  superseded  by  the  authority  of  this  Constitution  or  laws 
made  in  pursuance  thereof.*' 

The  schedule  of  the  Constitution  of  Florida  is  like  that  of  the  Constitution  of 
Alabama.    See  Thompson's  Digest  Laws  of  Florida. 

The  provisions  of  the  schedule  of  the  Constitution  of  California,  with  regard 
to  officers,  is  pretty  much,  if  my  memory  serves  me,  the  same  as  that  of  the 
Constitution  of  Louisiana. 

Besides  the  provisions  quoted  above,  these  Constitutions  contain  other  and 
more  minute  arrangements  to  facilitate  the  organization  of  the  new  Government, 
such  as  the  transfer  of  the  records,  suits,  &c.,  from  the  old  to  the  new  Courts. 

I  have  placed  the  Constitutions  of  the  different  States  under  the  eyes  of  the 
Court,  to  show  the  universal  understanding  that  the  adoption  of  a  new  form  of 
Government  or  Constitution  supersedes,  avoids,  displaces,  destroys  the  old  in 
every  and  in  all  its  parts ;  that  the  laws  in  force  under  that  superseded  Consti- 
tution, if  continued  in  effect,  derive  their  validity  from  the  new  Constitution 
which  continued  them,  and  not  from  the  old,  under  which  thiey  originated ; 
that  the  officers  of  the  old  Government  are  functi  officio,  and  if  continued  in 
office  by  a  provision  of  the  new  organic  law,  they  hold  under  that  provision  and 
not  under  their  first  appointment.  For  what  would  be  the  object  of  these  pro- 
vifflons,  why  the  fear  of  the  "  inconveniences  '*  so  carefully  guarded  against,  if 
these  laws,  enacted  by  the  former  Government,  retained  their  force,  and  the 
appointments  made,  continued  valid  ?  The  principle  acted  upon  by  these  conven- 
tions has  many  analogies  in  other  systems  of  law.    For  instance,  the  Ring  of 
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Sworn  England  is  a  corporation  sole.  He  is  the  fountain  of  patronage  and  of  honor. 
GRsmBAW.  Therefore  at  his  death  all  offices  become  vacant  An  act  was  passed  In  the 
sixth  year  of  Queen  Anne,  "  to  remedy  the  inconvenience,"  but  this  act  applied 
only  to  certain  offices  and  not  to  the  judges.  Accordingly  it  was  held  that  their 
offices  were  determined  on  the  demise  of  the  King,  although  the  act  of  the  thir^ 
teenth  year  of  William  III  had  provided  that  their  commissions  would  be 
"  quamdiu  bene  sese  gesserint."  Further  to  secure  their  independence  it  was 
enacted  in  the  first  year  of  George  III,  that  the  demise  of  the  King  should  no 
longer  have  that  effect 

Another  object  which  I  have  had  in  view  has  been  to  show  practically  the 
distinction  carefully  preserved  between  the  law  creating  the  offices,  prescribing 
the  duties  and  defining  their  terms,  and  the  officers  filling  those  offices.  For 
the  laws  creating  the  offices  are  not  only  continued,  but  distinct  provisions  are 
made  continuing  the  then  acting  officers,  in  most  of  the  Constitutions,  until 
they  are  superseded  under  the  new  organization,  and  in  two  or  three  instances 
for  the  full  term  of  their  original  appointments.  But  in  these  latter  cases  the 
most  explicit  and  unequivocal  language  is  used,  such  as  "  shall  continue  accord* 
ing  to  their  respective  commissions  or  appointments,"  or  "until  their  commis* 
sions  expire,"  or  "for  the  term  for  which  they  have  been  appointed."  AU 
officers,  without  any  distinction,  whether  of  Legislative  or  Constitutional  crea- 
tion, whether  elective  or  appointed  by  the  Executive,  are  included  in  these  pro- 
visions. The  general  principle  which  made  it  necessary  to  continue  one  class 
of  officers  applied  equally  to  all  the  others.  The  most  petty  officer,  as  well  as 
the  most  significant  and  important,  must  have  fallen  with  the  G^ovemment  of 
which  he  was  a  part ;  he  could  not  claim  to  exercise  his  duties  under  the  new 
Government,  because  he  was  not  of  it,  had  not  received  his  appointment  from 
it,  did  not  qualify  under  it,  and  for  aught  that  can  be  known,  did  not  possess 
the  qualifications  required  by  it. 

And  this  leads  me  to  the  main  object  of  these  references,  namely,  to  show  the 
character,  objects  and  purposes  of  these  provisions  or  schedules.  "The  repre- 
sentatives of  the  people  of  Louisiana,"  says  Judge  Matthews,  in  the  case  of 
Bermudez  v.  Ibanez^  Martin's  Rep.  0.  S.  p.  3,  "  met  for  the  purpose  of  laying 
the  foundation  of  a  State  Government,  the  establishing  a  permanent  Constitu- 
tion, and  the  providing  for  a  teniporaiy- Government.  As  in  Representative 
Governments  considerable  time  is  necessary  to  effect  a  change,  it  becomes  ne- 
cessary, in  order  to  avoid  anarchy,  to  create  a  kind  of  intermediate  Government, 
the  duration  of  which  expires  when  the  permanent  Government  is  organixed 
and  goes  into  operation.  These  two  governments  are  distinct  and  separate ; 
they  are  to  succeed  the  one  to  the  other ;  they  cannot  be  blended  in  whole  or 
in  part 

"  This  being  understood,  it  is  next  to  be  considered  how  the  judiciary  power 
of  that  temporary  government  was  regulated  by  the  schedule. 

"  The  Convention,  desirous  of  avoiding  the  inconvenience  which  might  arise 
from  a  change  of  Government,  declared  "  That  the  Governor,  Secretary,  Judges, 
and  all  other  officers  under  the  Territorial  Government  should  continue  in  the 
exercise  of  the  duties  of  their  respective  departments  until  they  should  be  su- 
perseded under  the  authority  of  the  Constitution. 

"  The  intention  of  the  Convention,  clearly  manifested  by  the  expression  of 
the  schedule,  was  for  the  time  to  maintain  the  order  of  things  which  existed 
until  then,  as  if  no  change  has  existed." 

And  in  the  case  of  Massicot  v.  Dv/au,  Hid,  p.  291,  the  same  Judge  says: 
"  It  has  already  been  said  in  Bermiidez  v.  Ibanez,  that  the  permanent  Govern- 
ment to  be  established  under  our  Constitution,  and  the  temporary  administration 
provided  for  by  the  schedule  annexed  to  that  Constitution  were  .separate  and 
unconnected.  All  the  provisions  of  the  Constitution  were  applicable  to  the 
Government  to  be  organized  under  it,  none  of  them  to  the  temporary  Govern- 
ment. The  express  object  of  the  schedule  was  to  maintain  the  order  of  things 
then  existing,  as  if  no  change  had  taken  place,  until  the  permanent  Government 
could  be  organized.  This  organization  was  not  the  work  of  a  day,  as  some 
persons  may  have  fancied.  It  was  to  take  place  by  degrees ;  the  L<  gislature 
was  first  created ;  then  the  Executive  ;  then  the  Judiciary.  In  each  branch  of 
the  Government  the  Constitution  could  not  go  into  operation  before  the  late  au- 
thorities were  superseded  by  those  of  new  creation.  Any  other  construction  of 
the  Constitution  and  schedule  would  make  their  dispositions  contradictory  and 
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confused.'*  The  most  cursory  examination  of  the  schedules  of  the  different  Siocn 
Constitutions  will  show  that  their  ctiaractor  and  purposes  are  such  as  Judge  ouhww. 
Matthew9  defines  them — ^temporary  Qovernments,  having  a  separate  and  dis- 
tinct existence  from  the  new  and  the  old — intended  to  serve  a  temporary  pur- 
pose— and  nothing  more.  Nor  Lh  there  any  distinction  made,  as  indeed  there  is 
no  kgal  difference  between  cases  of  changes  from  the  territorial  State  to  the 
condition  of  State  sovereignty,  and  changes  from  one  form  of  State  sovereignty 
to  another  form  of  State  sovereignty.  In  the  first,  as  in  the  latter  case,  one 
€k>vernmont  is  distinct  and  separate  from  the  other — it  is  a  different  entity. 
The  Government  of  the  State  of  Louisiana,  under  the  Constitution  of  1852/is 
as  distinct  and  different,  according  to  the  principles  of  legal  science,  from  the 
Government  of  1845,  as  that  Government  was  distinct  and  different  from  the 
territorial  Government.  This  Court  could  not  entertain  suits  commenced  before 
its  predecessors,  or  appeals  from  the  inferior  Courts  of  the  Constitution  of  1845 
— these  very  inferior  Courts  themselves,  under  the  present  Constitution,  could 
not  try  suits  commenced  before  their  predecessors,  of  the  Constitution  of  1845 
— were  it  not  for  the  law  of  the  Legislature,  enacted  in  piirsuance  of  Article 
146  of  the  present  Constitution.  The  officers  of  the  Constitution  of  1845  are 
not  the  officers  of  the  Constitution  of  1852,  and  as  long  as  the  former  continue 
in  office,  the  present  Gk>vemment  will  remain  pro  tanto  unorganized.  Governor 
Walker  succeeded  Oovernor  Johnson ;  the  acts  of  the  fonner  were  the  acts  of 
the  latter  in  the  contemplation  of  law.  But  the  present  Governor  of  the  State 
did  not  succeed  to  Governor  Walker ;  he  was  the  creature  of  a  distinct  and 
dtSTerent  creator ;  the  acts  of  the  former  did  not  bind  the  latter,  he  received 
nothing  from  him,  he  had  nothing  to  yield.  Hd  exercises  his  constitutional 
rights  in  their  entirety. 

Arguing  from  th^ise  principles,  which  are  assumed  by  the  Constitutions  I  have 
revi3wed,  is  not  the  conclusion  irresistible,  unless  contradicted  by  the  most  posi- 
tive and  explicit  language,  that  these  temporary  "officers"  are  only  tenants  at 
will,  to  be  removed  as  soon  as  the  particular  department  under  whose  control 
they  fall,  is  ready  to  exercise  its  constitutional  functions  ?  Is  it  not  obvious  that 
to  coatinoe  them  longer,  would  be  to  continue  the  disorganization  of  the  Grov- 
emment,  or  at  least  to  prolong,  without  cause,  the  temporary  Government  ? 
That  such  could  not  have  been  the  desire  of  the  framers  of  our  Constitution,  is 
apparent  from  the  care  which  they  took  to  provide  for  that  organization  in  all 
the  departments  of  the  Government,  and  especially  in  the  Executive.  That 
Constitution  contains  a  provision  which  is  not  to  be  found  in  other  Constitutions, 
and  which,  in  strictness,  would  not  be  necessary  to  enable  the  Governor  to  ex- 
ercise tlie  appointing  power  in  this  and  similar  cases.  But  its  presence,  espe- 
cially in  the  schedule,  can  be  explained  only  on  the  ground  that  the  convention 
desired  and  directed  that  he  should  exercise  the  powers  conferred  upon  him,  to 
organize  his  department ;  as  they  had  directed  the  Legislature  to  organize  the 
other  branches  of  the  Government  See  Article  145,  Constitution  of  1852. 
That  Constitution,  Article  90,  requires  that  "  members  of  the  General  Assembly 
and  all  officers,  before  they  enter  upon  the  duties  of  their  offices,  shall  take  the 
following  oath  or  affirmation :  "  I  do  solemnly  swear  or  affirm  that  I  will  sup- 
port the  Constitution  of  the  United  States,  and  of  this  State."  What  Consti- 
tution ?  Clearly,  the  present  Constitution.  Is  the  respondent  an  officer  of  this 
State?  Are  all  the  officers  who  still  hold  over  under  the  schedule?  Certainly 
not ;  they  are  officers  of  the  "  State"  or  Government  of  1845,  not  of  the  State 
or  (Government  of  1852 ;  and  as  long  as  they  continue  under  their  original  ap- 
pointment they  are  not  "qualified  officers"  of  the  present  Government,  they 
are  an  anomaly  in  it,  living  antinomies,  staring  the  plain  text  of  the  Constitu- 
tion in  the  &ce. 

Assuming  then  the  principle  to  be  established  beyond  reasonable  ground  of 
controversy,  that  but  for  the  saving  clauses  of  the  schedule  annex^  to  the 
Constitution,  all  laws  passed  under  the  superseded  Constitution,  as  well  as  all 
oflSces  created  and  all  officers  appointed  under  it,  would  have  fallen  with  it ;  let 
us  proceed  to  examine  to  what  extent  these  saving  clauses  continue  the  pre-eX< 
istin^  state  of  things. 

ft  IS  extraordinary  that  any  doubt  should  be  created  as  to  the  proper  inter- 
pretataon  to  be  given  to  the  Aiticle  of  the  Constitution  in  which  these  saving 
clauses  are  found.  Language  more  simple  and  intelligible  could  scarcely  have 
been  framed  to  give  expression  to  the  dominant  idea  of  that  Article. 

52 
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SiQUR  "  In  order  that  no  ineonvenienee  miw  result  to  the  public  service  from  the 

CRKinHAw.  taking  effect  of  this  Constitution,  no  office  shall  be  superseded  thereby ;  but  the 
laws  of  the  State  relative  to  the  duties  of  the  several  offices,  Executive,  Judicial 
and  Military,  shall  remain  in  full  force,  though  the  same  be  contrary  to  this 
Constitution,  and  the  usual  duties  shall  be  performed  by  the  respective  officers 
of  the  State,  according  to  existing  laws,  until  the  organization  of  the  Govern- 
ment under  this  Constitution,  and  the  entering  into  office  of  the  new  officers  to 
be  appointed  under  said  Government,  and  no  longer^    Art  144. 

The  convenience  of  the  public  service  is  here  plainly  set  forth  as  the  controll- 
ing motive  for  the  temporary  continuance  in  office  of  all  officers  appointed  under 
the  piior  Government  Now  the  inconvenience  which  would  have  resulted  to 
the  public  service  from  the  omission  of  such  a  clause  is  too  obvious  to  require 
comment  The  Constitution  did  not  appoint  a  Governor,  nor  did  it  elect  a  Le- 
gislature or  nominate  Judges.  It  simply  provided  the  means  for  their  creation. 
It  was  absolutely  necessary,  therefore,  that  until  this  machinery  of  the  new 
Government  could  be  set  in  actual  motion,  the  old  officers  should  continue  in 
the  exercise  of  their  functions,  Init  no  longer.  As  soon  as  tlie  Executive  or  ap- 
pointing power  was  placed  in  a  condition  to  act,  and  to  supersede  by  new 
appointments  the  incumbents  who  held  under  the  former  government,  the  con- 
venience of  the  public  service  no  longer  required  the  continuance  of  these  latter 
in  office.  Then  the  temporary  consideration  which  had  prolonged  their  exist- 
ence beyond  the  life  of  the  power  which  created  them,  having  been  answered, 
they  naturally  followed  the  fate  of  that  power  to  which  they  owed  their  being. 

This  view  of  the  meaning  of  Article  144,  derived  from  the  consideration  of 
the  motive  which  is  spread  upon  its  face,  is  amply  confirmed  by  an  examination 
of  the  details  of  the  Article. 

Provision  is  made  first  for  the  offices  that  they  shall  not  be  superseded.  Sec- 
ondly, for  the  dvties  of  those  offices,  that  they  shall  in  no  wise  be  modified, 
abridged  or  altered,  even  though  contrary  to  the  Constitution ;  and  thirdly,  for 
the  officers  themselves,  that  their  offices  shall  be  filled,  and  their  duties  per- 
formed by  the  existing  officers  of  the  State  until  (observe  the  adverb  of  limita- 
tion) the  organization  of  the  new  Government,  and  the  entering  into  office  of 
ike  new  offi/ier%  to  be  appointed  under  said  Government,  and  no  longer. 

Then  the  old  officers  were  to  continue  in  office,  notwithstanding  the  adoption 
of  the  new  Constitution.  But  how  long  ?  The  Constitution  itself  answers  the 
question — -wntil  the  organization  of  the  new  Government,  and  the  entering  into 
office  of  the  new  officers,  and  no  longer.  This  then  is  the  real  tenure  of  the 
old  officers,  to  remain  in  office  in  order  that  no  inconvenience  should  result  to  the 
public  service,  until  their  successors  are  appointed  and  enter  upon  the  dischaiige 
of  their  duties. 

In  connection  with  this  view,  the  attention  of  the  Court  is  particularly  called 
to  the  closing  phrase  of  the  article,  "and  no  longer."  Why  are  these  words  of 
limitation  inserted  ?  If,  as  is  contended  for  by  the  respondent,  the  old  incum- 
bents were  entitled,  under  the  Article,  to  hold  until  the  expiration  of  their 
respective  terms  of  office,  then  the  power  to  appoint  in  their  stead  would  not 
exist  under  the  new  Constitution  until  their  terms  had  actually  expired.  In 
that  view  it  was  more  than  idle  to  say,  they  were  to  hold  until  the  new  officers 
should  enter,  and  no  longer^  because  no  doubt  could  possibly  arise  but  that  they 
could  properly  be  ousted  at  the  expiration  of  their  terms,  by  new  appointments, 
and  the  declaration  that  they  should  not  hold  for  a  longer  period  than  their 
term  warranted,  is  meaningless. 

But  the  framers  of  the  Constitution  had  an  intention  and  a  meaning  in  the 
insertion  of  these  limitative  words,  one  too  directly  applicable  to  the  case  before 
the  Court.  An  officer  appointed  under  the  old  Government  might  insist,  when 
a  successor  was  appointed  to  him  under  the  new,  that  he  had  a  right  still  to 
hold,  as  his  term  had  not  expired.  And  for  him  asserting  such  a  claim,  was 
the  closing  phrase  of  the  Article  designed,  declaring  he  should  continue  to  hold 
only  until  his  successor  was  oppointed,  and  no  longer.  That  is,  that  he  should 
not  be  allowed  to  justify  his  refusal  to  surrender  the  office  to  the  new  appointee, 
upon  the  pretext  that  he  had  a  longer  time  to  serve. 

But  it  is  said  that  the  officers  spoken  of  and  designated  in  the  Article  144  are, 
as  termed  by  the  respondent,  constitutional  officers,  that  is,  such  officers  as  are 
especially  mentioned  in  the  body  of  the  limitation  itself,  and  that  it  is  to  them 
only  the  limitation  to  hold  until  their  successors  are  appointed,  applies. 


NEW  ORLEANS,  DECEMBER,  1868.  411 

If  this  were  true,  then,  as  the  clause  referred  to  is  the  only  one  retaining  the         Sio<» 


officers  afler  the  extinction  of  the  Constitution  under  which  they  were  appoint- 
ed, the  right  to  hold  office  of  all  those  officers  which  are  not  included  in  the 
designation,  would  have  ceased  to  exist  by  the  adoption  of  the  new  Constitution 
and  the  superseding  of  the  old. 

But  there  is,  in  truth,  no  warrant  to  be  found  for  this  interpretation.  The 
terms  used  in  this  Article  are  general ;  they  apply  as  well  to  constitutional  offi- 
cers as  to  all  others :  *'the  several  officers,  Executive,  Judicial  and  Military," 
are  terms  which  comprise  every  office  within  the  Umits  of  the  State.  They  are 
the  technical  words  used  in  most  of  the  Constitutions  of  our  sister  States,  as 
bemg  the  most  apt  and  proper  to  include,  by  the  largest  expression,  every  per- 
son exercising  authority  under  the  organic  law. 

Thus  the  Constitution  of  Vermont,  chap.  2,  art  29,  provides  that  "  Every 
officer,  whether  judicial,  executive  or  military,  in  authority  under  this  State, 
before  he  enters,  &c.,  shall  take  and  subscribe,  &c.,  &c."  Similar  provisions  are 
to  be  found  in  the  Constitutions  of  Maine,  Connecticut,  New  York,  Alabama, 
Mississippi,  Kentucky  and  Michigan. 

It  so  happens,  also,  that  there  are  no  constitutional  officers,  that  is,  no  officers 
mentioned  in  the  Constitution  and  embraced  under  the  terms  ^*  military ;"  for 
the  Constitution  no  where  speaks  of  any  military  officer.  To  sustain  their  views, 
therefore,  the  counsel  of  the  respondent  are  compelled,  contrary  to  every  sound 
canon  of  interpretation,  to  give  to  general  words  a  limited  and  qualified  signifi- 
cation, when  nothing  in  the  context  calls  for  the  limitation,  and  besides,  in 
adopting  such  an  interpretation,  and  limiting  the  words  *^  officers,  Executive, 
Judicial  and  Military,"  to  constitutional  officers,  they  are  obliged  to  exclude  a 
portion  of  the  very  officers  named  in  the  Article,  to  wit :  military  officers  who 
are  not  constitutional  officers. 

Were  it  necessary  to  say  more  in  reply  to  this  view,  a  reference  to  tlie  term 
used  in  the  Article  with  regard  to  officers  there  spoken  of,  would  suffice  to  show 
that  the  framers  of  the  Constitution  were  providing  for  other  than  constitutional 
officers.  The  expression  referred  to  is  *'  the  new  officers  to  be  appointed  under 
said  Government" 

AU  the  constitutional  officers  are  elected  by  the  people.  Had  they  solely 
been  included  in  the  Article,  the  phrase  used  would  obviously  have  been  "  the 
new  officers  to  be  elected  under  the  said  Government;"  but  as  in  reality  all 
officers,  constitutional  and  others,  were  embraced  in  the  provision,  the  larger 
expression,  "  appointed,"  was  of  necessity  adopted. 

The  counsel  for  the  respondent  say,  "If  the  statute,  (the  Act  of  1844,)  is  in 
full  force,  and  Gremhaw  was  duly  appointed  under,  you  cannot  remove  him 
without  further  legislation.  The  effort  to  distinguish  between  the  oHice  and  the 
officer  created  by  this  Act  must  fall.  The  Act  exists,  office  and  officer,  as  a 
whole."  I  have  shown  that  the  terms  of  otfice  of  Crenshaw  and  of  other  offi- 
cers, existing  at  a  certain  time,  had  been  curtailed  by  legislation,  i.  e.,  the  enact- 
ment of  a  new  Constitution,  subsequent  to  his  appointment  In  this  respect  he 
does  not  stand  alone — the  terms  of  other  important  officers  were  curtailed  by 
the  same  Constitution,  and  that  without  affecting,  in  the  least,  the  existence  of 
the  laws  which  created  their  offices  and  defined  the  duties  of  them.  The  pro- 
position that  the  statute  of  1844  exists  as  a  whole,  office  and  officer,  and  that 
the  office  must  cease  to  exist  and  the  law  which  creates  it  become  a  nullity,  if 
the  term  of  any  particular  incumbent  is  curtailed,  is  preposterous.  It  is  only 
the  expression  of  a  very  common  whim  and  fancy  of  public  officers,  of  long 
standing  in  office,  who  gradually  persuade  themselves  that  their  services  cannot 
be  dispensed  with  :  but  it  has  not  the  slightest  foundation  either  in  law  or  com- 
mon sense.  Mr.  Crenshaw  might  die  in  office  or  be  removed  by  address,  before 
the  expiration  of  his  term.  Would  this  change,  in  the  least  tittle,  the  law  of 
1844?  The  Legislature  might  have  passed  an  act  saying  in  so  many  words, 
*'  the  present  Register  of  the  Land  Office  shall  continue  in  office  until  the  month 
of  May,  1868,  and  no  longer ;"  or,  in  more  general  terms,  "  the  present  officers 
of  the  State  shall  continue  in  office  until  the  month  of  May,  1853,  and  no  long- 
er." Would  this  have  been  held  to  amount  to  a  repeal  of  the  laws  creating 
their  offices,  or  even  a  change  of  the  terms  fixed  by  those  laws?  Surely  notl 
As  special  provisions,  they  wq^ild  operate  upon  a  special  set  of  officers,  and  not 
upon  their  successors.  Special  provisions  do  not  repeal  general  ones ;  for  in- 
stance, the  term  of  the  first  Governor,  under  the  Constitution  of  1852,  is  only 
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BiooB         three  years,  whilst  the  term  of  his  successors  will  be  four,  and  so  of  the  terms 

CwMHAw.     of  many  of  the  present  officers  of  the  State.    Does  this  special  disposition,  with 

regard  to  the  first  officers  elected  under  this  Constitution,  interfere  with,  repeal 

or  set  at  naught  the  general  provision  fixing  the  term  of  those  officers  ?  Where 

is  the  repugnancy  ? 

The  very  Article  144,  which  the  counsel  has  labored  to  twist  and  transform 
to  suit  his  case,  makes  the  distinction  which  the  counsel  denies  as  broadly  as  it 
can  be  drawn.  "  No  office  shall  be  superseded,"  no  office  shall  lapse  by  the 
fact  of  the  adoption  of  the  Constitution.  Every  law  creating  certain  public 
functions,  regulating  the  mode  and  manner  of  their  discbarge — which  constitutes 
/  the  office — shall  remain  in  force ;  but  the  then  officers  shall  continue  to  discharge 
those  functions,  only  until  the  organization  of  the  new  Government 

The  counsel  asks,  *Mf  it  is  not  most  clear  that  Article  144  applies  only  to 
those  new  officers  who  would  have  held,  in  opposition  to  the  elective  principle 
established  by  the  new  Constitution  ?''  If  the  last  clause  of  that  Article  was 
intended  to  apply  only  to  such  officers,  why  was  not  the  distinction  made  ? 
Why  were  the  most  general  and  comprehensive  terms  used  ?  That  the  Consti- 
tution did  assume  the  principle  that  it  was  necessary  to  establish  a  temporary 
Government  to  avoid  anarchy,  until  the  new  could  be  organized — ^that  they,  as 
well  as  other  Conventions,  thought  it  necessary,  in  the  establishment  of  this 
•  temporary  government,  to  provide  offijcers,  as  well  as  laws — cannot  be  denied. 

But  where  is  the  provision  to  be  found  for  the  officers  excluded — for  they,  too, 
are  necessary  to  carry  on  this  temporary  government — ^if  the  distinction  con- 
tended for  by  the  counsel  is  well  founded  ?  Have  other  Conventions,  guided  by 
the  same  general  principles — for  each  art  or  science  has  its  peculiar  principles, 
rules  and  modes  of  action — admitted  the  distinction  ?  They  only  differ  in  this, 
that  in  two  or  three  instances  a  particular  class  of  officers  of  the  temporary 
Government  is  continued  in  office  for  a  longer  term  than  another;  but  the  pro- 
vision to  establish  these  temporary  officers  is  general,  including  every  class  and 
description  of  officers.  In  the  Constitution  of  our  State,  the  same  officers  that 
are  established  are  continuedy  and  in  the  same  sentence  and  connection.  To 
make  a  distinction  between  one  class  of  officers  and  another,  would  be  to  charge 
the  Convention  with  the  grossest  inconsistency,  and  to  suppose  that  the}^  could, 
with  the  same  stroke  of  the  pen,  admit  a  general  evil  and  provide  but  a  partial 
remedy. 

I  am  at  a  loss  to  discover  the  bearing  of  the  cases  of  Bry  v.  Woodnfff^  8  L. 
R.  567  and  Kelly  v.  Oilley^  5  Ann.  684,  upon  the  present  controvcr^r.  The 
office  of  President  of  the  Board  of  Public  Works  was  held  by  the  Supreme 
Court,  in  the  first  case,  to  be  a  periodical  office,  that  is  to  say,  an  office,  the 
term  of  which  was  to  commence  and  expire  at  certain  fixed  points  of  time — 
fixed  either  absolutely  or  relatively.  The  law  creating  the  office  is  in  these 
words :  ^*  The  Governor,  as  soon  as  may  be  after  the  passage  of  this  act,  and 
EVERT  TWO  YEARS  thereafter,  shall  nominate  «nd  appoint,  &c.''  Here  the  points 
of  time  at  which  the  office  is  to  commence  and  terminate  is  fixed  by  fixing  the 
periods  when  the  appointing  power  shall  be  exercised.  In  Kelly  v.  Qilly^  the 
office  of  notary  being  then  for  a  term  of  years,  and  not  a  periodical  office,  they 
held  that  appointments  made  in  cases  of  vacancy  should  be  for  the  full  term  of 
four  years,  and  not  for  the  unexpired  portion  of  the  term.  The  offices  of  Jus- 
tices of  the  Supreme  Court,  Governor  and  others,  are,  by  the  present  Constitu- 
tution,  made  both  offices  for  a  term  of  years,  and  periodical  offices ;  for  their 
duration  is  limited  and  the  points  at  which  they  commence  and  terminate  are 
iJso  fixed.  But  the  office  of  Register,  although  an  office  for  a  term  of  years^ 
for  two  years — is  not  a  periodical  office.  There  is  not  a  sirgle  expression  in  the 
law  creating  it,  there  was  no  reasons  of  policy  to  induce  the  Legislature  to  make 
it  a  periodical  office. 

I  beg  leave  to  call  the  attention  of  the  court  particularly  to  the  limit  fixed  by 
Article  144,  to  the  tenure  of  the  temporal^  officers  provided  by  it  They  hold 
**  until  the  organization  of  the  Government  under  this  Constitution,  and  the 
etitering  into  office  of  the  new  officers  to  be  appointed  under  said  government 
and  no  longer."  The  limit  is  "  the  organization  of  the  Government  under  this 
Constitution."  The  phrase  "  and  the  entering,  Ac."  is  nothing  but  a  modality, 
or  qualification  of  that  term,  similar  to  and  synopymous  with  the  phrase  **  and 
until  their  successors  are  duly  qualified,"  which  is  to  be  found  in  clauses  fixing 
the  terms  of  offices  and  which  was  intended  in  the  present  case  to  maintain  the 
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officers  in  office  daring  the  inteimediate  time  between  the  expiration  of  their 
terms,  to  wit :  "  The  organization  of  the  government,**  and  the  moment  when 
the  Governor  could  exercise  the  appointiug  power  and  his  new  appointees  could 
qualify  themselves,  and  be  ready  to  "  enter  into  office."  The  Convention  did,  in 
adopting  this  **  modality  "  or  ^^  qualification  "  of  the  term  which  the}'-  had  fixed, 
what  they  themselves  required  the  Legislature  to  do,  when  they  fix  the  terms 
of  ofBcea.    See  Art  125,  Const  1852. 

For  the  discussion  of  other  topics  w  hich  have  been  introduced  in  this  case,  I 
heg  leave  to  refer  this  Court  to  the  very  full  and  learned  opinion  of  the  Judge 
d  quo, 

Davidson  A  Mcffattan,  for  respondent  and  appellant : 

This  brief  is  submitted  to  the  honorable  the  Judges  of  the  Supreme  Court  of 
the  State  of  Louisiana,  in  the  case  of  L.  J.  Sigur^  for  a  mandamus  against  Wm. 
H,  Crenahaw^  Register  of  the  Land  Office,  created  for  the  State  of  Louisiana,  b}' 
the  act  of  the  Legislature  of  March  25th,  1844.  (See  Digest  of  1852,  p.  440.) 
Which,  upon  the  hearing,  was  made  absolute  by  the  Judge  of  the  Sixth  District 
Court,  for  reasons  and  argtiments  assigned  in  his  opinion ;  from  which  opinion 
and  judgment  Cremhaw  appeals,  and  prays  to  have  the  same  reversed,  because 
H  is  manifestly  contrary  to  law,  and  the  decisions  of  your  honorable  Court.  The 
act  of  1844  creating  the  office,  creates  the  officer ;  the  act  and  the  officer  exist 
together,  and  are  up  to  this  time  intact  The  first  section  names  a  constitu- 
tional ofQcer  to  the  office  of  Receiver. 

The  second  section  is  in  this  langiage  :  "  The  Register  of  the  Land  Office 
shall  be  appointed  by  the  Governor  of  the  State  of  Louisiana,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  shall  hold  his  office  for  the  term  of  two 
years,  unless  removed  in  due  course  of  law,  and  unless  all  said  lands  shall  be 
sold  before  that  time,  when  it  shall  be  in  the  power  of  the  Governor  to  discon- 
tinue this  office,  kc. 

The  third  section  fixes  and  defines  the  oath  to  be  taken.  Now  the  only  ques- 
tion in  all  this  controversy  is,  whether  this  law  is  now  in  force,  or  whether  it  has 
been  changed  or  ;nodifiea  by  any  subsequent  enactment,  or  by  the  Constitution 
of  1852. 

The  facts  are  all  agreed  to,  and  are  these :  Robert  J.  Ker  was  appointed 
March  30,  1844,  March  23d,  1846,  and  February  12th,  1848.  Richard  Louchs 
was  appointed  March  26th,  1850.  William  if.  Crenshaw^  this  defendant,  was 
appointed  November  9th,  1851,  to  take  effect  November  15th,  1851,  for  the  un- 
expired term  of  Lovcis,  resigned.  On  the  2d  day  of  February,  1852,  this  ap- 
pointment, made  in  the  recess,  was  confirmed  by  the  Senate ;  and  on  the  14th 
day  of  February,  1852,  William  IT.  Crenshaw  was  appointed  and  commissioned 
for  two  years,  from  the  25th  day  of  March,  1852.  According  to  the  statute  of 
the  25th  March,  1844,  creating  this  office,  and  the  decisions  of  your  honorable 
Court  in  the  case  of  Bry  v.  1voodriijt\  13th  Louisiana  Reports,  paji^e  556,  and 
of  Kelly  V,  Gilley^  5  Annual,  634,  where  you  recognize  the  principle,  that  an 
appointment  under  the  law  for  a  fixed  period  is  to  hold  for  that  term  of  time. 
l*he  language  of  the  statute  creating  the  office  of  the  President  of  the  Board  of 
Public  Wonts,  under  which  the  decision  of  Bry  v.  Woodruff  y;^^  made,  is  to  be 
found  in  the  Louisiana  Digest,  p.  45,  art.  254,  and  is  in  this  language : 

**  The  Governor,  as  soon  as  may  be  after  the  passage  of  this  act,  and  every 
two  years  thereafter,  shall  nominate  and  appoint,  by  and  with  the  advice  and 
consent  of  the  Senate,  a  President  of  the  Board  of  Fublic  Works." 

The  term  of  tenure  of  this  office  is  fixed  for  two  years,  and  is  so  decided. 
Cren»haui'&  appointment,  under  the  act  of  25th  of  Marc^<,  1844,  holds,  under 
the  legitimate  construction  of  this  decision,  up  to  the  25th  of  March,  1854,  and 
no  appointment  can  be  made  in  this  interval,  (unless  it  is  to  fill  a  vacancy,)  with- 
out a  violation  of  the  statute  and  your  decisions.  The  Govcnior,  then,  when  he, 
on  the  81st  day  of  March,  1853,  appointed  Laurent  J.  Sigur,  without  limiting 
the  appointment  to  the  unexpired  term  of  CrensJiaw,  assumed  legislative  autho- 
rity in  direct  violation  of  the  Constitution  and  of  the  law,  as  defined  by  your 
Court,  one  of  the  co-ordinate  branches  of  this  Government 

The  relator,  however,  considers  his  nomination  by  the  Governor  and  confirm- 
ation by  the  Senate,  the  creation  of  a  vacancy,  and  the  filling  the  office  under 
the  law,  or,  in  other  words,  that  the  confirmation  by  the  Senate  was  a  virtual 
recognition  by  the  legislative  department  of  his  appointment  This  brings  up 
the  powers  of  the  Senate.     Now  all  they  do,  is  simply  to  advise  upon  the  quali- 
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SiGim  fications  of  the  individual  named  for  an  office :  thej  have  no  power  to  decide 
Cbbmsiaw.  '^^  office  vacant  or  not  vacant  When  they  undertake  this,  they  will  do  what 
we  complain  and  allege  the  Governor  haa  done — assume  rights  that  do  not  be- 
long to  that  branch,  which,  when  taken  in  connection  wiUi  Uie  Goyemor  in 
making  appointments,  have  only  power  to  advise  upon  appointments,  and  can 
go  no  further.  This,  therefore,  can  confer  no  authority,  unless  the  appointment 
is  sufficient  in  all  other  respects. 

The  counsel  in  this  argument  holds,  that  the  executiye  office  is  a  continuoas 
source  of  power,  and  is  not  interrupted  by  the  going  out  or  coming  in  of  indi- 
viduals to  the  office  of  Governor ;  their  names  are  only  used  or  known  in  rela- 
tion to  this  office  to  mark  the  epoch.  An  appointment  made  under  the  law, 
and  properly  made,  as  in  this  case,  is  not  made  in  reference  to  the  political  pre- 
judices of  the  individual  who  exercises  executive  authority,  but  is  made  by  this 
fountain  of  power,  for  the  public  service ;  and  when  the  office  is  for  a  fixed 
period,  it  is  then  completely  beyond  the  reach  of  the  executive  or  the  appoint- 
ing power,  so  far  as  the  power  of  the  executive  is  concerned.  This  has  been 
so  held  by  the  first  tribunals  known  to  our  laws.  The  Supreme  Court  of  the 
United  States  held,  in  the  case  of  Marhury  v.  Mcuiison,  (see  vol.  1  of  Peters' 
Condensed  Reports  of  the  Decisions  of  United  States  Supreme  Court,  p.  267) 
"  that  the  power  of  the  executive  over  an  officer  not  removable  at  his  will, 
ceases  when  the  constitutional  power  of  appointment  has  been  exercised  by  the 
last  act  required  of  him,  which  is  the  signing  the  commission.'*  If  the  officer  is 
not  removable  by  the  executive,  the  rights  acquired  by  him  under  the  appoint- 
ment are  not  resumable  by  the  executive.  There  appears  to  be  this  diticrcnce 
between  an  office  limited  in  its  duration  and  tenure,  and  one  held  by  the  suffer- 
ance of  the  executive  will  and  pleasure.  That  under  the  one  of  limited  dura- 
tion, the  officer  acquires  certain  fixed  rights,  those  given  by  the  law  of  creation. 
In  the  other  instance,  he  acquires  no  fixed  rights.  For  in  the  case  of  Marbury 
▼.  Madison^  the  Court  held  that  when  an  officer  is  removable  at  the  will  of  the 
appointing  power,  a  new  appointment  may  be  immediately  made,  and  the  rights 
of  the  officer  superseded  and  terminated.  All  commissions  issued  (to  officers 
whose  office  is  not  limited  by  the  creation)  by  the  President,  expressly  declare 
the  reserved  rights  of  the  executive  department  to  remove  the  officer  at  his 
pleasure,  and  he  takes  the  office  with  this  distinct  understanding.  This,  then, 
if  the  Court  please,  is  the  law,  and  the  understanding  of  the  law,  by  the  defen- 
dant and  his  counsel. 

The  relator  concedes  that  Crenshaw  was  properly  appointed,  commissioned 
and  qualified,  on  the  14th  of  February,  1852,  under  the  act  of  25th  March,  1K44, 
Register  of  the  Laud  Office,  and  is  Register,  so  far  as  that  appointment,  com- 
mission and  qualification  can  make  him.  But  he  contends,  and  the  Court  of  the 
first  instance  holds,  that  the  Governor  has  the  right  to  remove,  or  that  the  Con- 
stitution of  1852  gave  to  the  Governor  elected  under  it,  the  power  to  remove 
and  re-appoint  all  the  officers  known  to  the  laws  or  Constitution.  This  power 
is  claimed  and  decided  upon,  under  the  schedule,  and  under  Articles  142,  144), 
144  and  145,  embraced  in  the  Constitution.  Now  let  us  inquire  how  far  this 
view  of  the  case  can  be  relied  on.  Schedule,  according  to  Webster,  (  and  his 
definitions  are  popular  with  the  Judge  a  quo^)  means  a  piece  of  paper  or  parch- 
ment annexed  to  a  larger  writing,  as  to  a  will  or  a  deed,  or  a  piece  of  paper  con- 
taining an  inventory  of  goods.  I  choose  tlien  to  consider  it  as  an  inventory  of 
powers  given,  or  as  a  direction  or  indication  of  the  manner  in  which  they  are 
to  be  carried  out 

The  case  in  8d  Martin,  page  2,  Bermudez  v.  Ibanez^  and  of  Dv/au  et  aL  v. 
Masaieot  et  al.,  p.  291,  show  to  the  Court  of  that  day,  and  they  held  that  the 
schedule  of  the  Constitution  of  1812  intended  that  the  organization  of  the  terri- 
torial Government,  conti'olled  by  the  acts  of  Congress,  and  ruled  by  officers  ap- 
pointed by  the  President  of  the  United  States,  should  continue  until  the  territory 
was  duly  and  properly  admitted  into  the  Union  of  the  States,  by  accepting  the 
Constitution  prepared  by  the  Convention,  called  in  accordance  with  the  acts  of 
Congress,  authorizing  the  people  of  the  territory  of  Orleans  to  form  a  Constitu- 
tion and  a  State  Government,  for  admission  of  said  State  into  the  Union  on  an 
equal  footing  with  the  original  States,  and  for  other  purposes. 

These  decisions  were  good  law,  and  I  do  not  desire  to  controvert  them ;  for  if 
the  territorial  organization  did  not  continue,  there  was  none ;  for  this  Constitu- 
tion had  to  be  accepted  by  Congress,  and  the  State,  under  the  Constitution, 
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admitted  into  the  Union  before  the  oflflccrs  of  federal  appointment  and  Grovem-  *°^ 
ment  mider  the  order  of  Congress,  could  be  superseded.  Therefore,  the  decision  OBnauw. 
could  not  be  otherwise.  But  the  difference  of  a  sovereign  State  amending,  either 
by  enlarging  the  power  of  its  citizens,  or  explaining  more  explicitly  the  powers 
of  any  or  aB  the  branches  of  the  Government,  is  manifestly  different  from  an 
effort  by  permission  of  a  superior  power  to  an  inferior,  to  form  its  organic  law, 
and  to  be  permitted  (if  the  law  adopted  by  the  inferior  is  accepted  by  the  supe- 
rior) to  assume  equal  rights  of  sovereignty  with  each  of  the  individualities  who 
constitute  the  superior  power.  Will  the  Court  assume  the  ground  in  this  de- 
cision taken  by  the  Court  below,  that  there  was  no  necessity  to  submit  this 
Constitution  of  1852  to  the  people  for  their  approval  ?  How  this  doctrine  could 
hold,  if  it  were  necessary  here  to  controvert  it,  is  not  necessory  to  discuss.  I 
refer  to  it^  to  express  my  dissent  This  argument  is  to  show  the  absurdity  of 
the  amiment  that  the  case  of  the  officers  holding  under  the  statute  of  the  sove- 
reign State  of  Louisiana,  are  in  the  Same  category  with  the  officers  who  held 
under  the  President  of  the  United  States  and  acts  of  Congress,  when  we  went 
out  of  the  territorial  dependency  into  the  State  Government  Now  if  my  view 
of  the  definition  given  by  Webster  of  the  schedule  is  correct,  to  wit :  an  inven- 
tory of  the  powers  given,  and  an  indication  of  the  manner  in  which  these  powers 
are  to  be  exercised,  let  us  see  what  are  the  powers  given.  Article  47  of  the 
Constitution  of  1852,  in  relation  to  executive  power,  provides  that  he  shall  nom- 
inate, by  and  with  the  advice  and  consent  of  the  Senate,  appoint  all  officers, 
whose  office  is  established  by  this  Convention,  and  whose  appointment  is  not 
therein  otherwise  provided  for.  Provided,  however,  that  the  Legislature  shall 
have  a  right  to  prescribe  the  mode  of  appointment  to  all  other  offices  established 
by  law.  The  Section  48  gives  the  power  to  fill  vacancies  occurring  in  the  recess; 
the  other  Articles,  to  Article  60,  enumerates  all  other  powers  given  to  the  Gov- 
ernor, which  are  inventoried  in  the  schedule  of  powers  given  ;  now  to  the  exer- 
cise of  the  power  given  in  Article  47,  that  the  Governor  shall,  by  and  with  the 
advice  and  consent  of  the  Senate,  appoint  all  officers  whose  offices  are  created 
by  this  Constitution,  and  whose  appointment  is  not  therein  otherwise  provided 
for,  we  have  no  possible  objection.  The  proviso  to  this  Article  is  made  for  our 
benefit,  and  we  claim  its  protection.  It  is  this,  provided,  however,  that  the 
Legislature  shall  have  a  right  to  prescribe  the  mode  of  appointment  to  all  other 
offices  established  by  law.  We  claim  the  enforcement  of  this  proviso,  and  abide 
by  it.  Does  the  schedule  repeal  this  Article  ?  or  is  there  anything  in  the  sched- 
ule contrary  to  it  ?  Then  if  the  Legislature  has  considered  the  mode  of  appoint- 
ment already  prescribed  sufficient,  and  we  have  been  appointed  in  a  mode  which 
was  satisfactory  to  the  legislative  department,  how  can  the  executive  department, 
without  a  violation  of  the  legislative  department,  make  an  appointment  to  this 
office  of  Register  during  the  term  for  which  Cremhaxo^  the  defendant  in  this 
action,  has  been  appointed.  More  particularly  when  Article  143  of  the  schedule 
expressly  declares  all  rights,  actions,  prosecutions,  claims  and  contracts,  as  well 
of  individuals  as  of  bodies  corporate,  and  all  laws  in  full  force  at  the  adoption 
of  this  Constitution,  and  not  inconsistent  therewith,  shall  continue  as  if  the 
same  had  not  been  adopted.  The  law  of  the  25th  of  March,  1844,  was  in  force 
and  not  inconsistent  with  any  Article  of  this  Constitution,  and  is  recognized  to 
be  in  full  force  by  the  legislative  department,  because  they  refused,  as  will  be 
seen  by  the  journals,  to  suspend  the  sales  of  the  public  lands,  and  have  passed 
numerous  acts,  directing  the  manner  of  entering  the  land  and  di.sposing  of  the 
proceeds.  Then  by  this  Article  143  of  the  schedule,  the  act  of  1844,  creating 
this  office,  is  still  in  force.  The  effort  to  distinguish  between  the  office  and  the 
officer  created  by  this  act  must  fall.  The  act  exists,  office  and  officer,  as  a 
whole ;  the  statute  must  survive  or  fall  as  a  whole. 

If  the  statute  is  in  full  force  and  Crenshaw  was  duly  appointed  under  it,  you 
cannot  remove  him,  without  further  legislation — ^more  particularly  when  Article 
144  says  that  no  office  shall  be  superseded,  not  officer,  for  there  are  a  class  of 
officers  who  would,  under  the  Constitution  of  1845,  hold  offices  in  direct  oppo- 
sition to  the  provisions  of  this  Constitution.  Consequently  they  have  properly 
said :  **  In  order  that  no  inconvenience  may  result  to  the  public  service  from  the 
taking  effect  of  this  Constitution,  no  office  shall  be  superseded."  Would  they 
have  said  this,  if  these  offices  were  not  to  be  filled  in  a  different  manner?  Here 
is  the  solution  to  the  great  difficulty,  that  has  required  so  many  Constitutions 
to  illustrate. 


416  SUPREME  COURT  OF  LOUISIANA. 

Sioim  'f  he  offices  are  to  be  filled  in  a  different  manner,  and  are  not  superceded,  but 

CwnraAir.  the  laws  of  the  State  relative  to  the  duties  of  the  several  offices,  executive, 
judicial  and  military,  shall  remain  in  full  force,  though  the  same  be  contrary  to 
this  Constitution.  How,  contrary  this  Constitution?  VVhy,  because  their  mode 
of  appointment  has  been  changed  by  this  organic  law,  they  being  Constitotionai 
offices.  Their  several  duties  shall  be  performed  by  the  respective  officers  of  the 
State  according  to  the  existing  laws. 

What  offices  ?  Those  of  the  Constitution  just  mentioned,  until  the  orrania^ 
tion  of  the  Government  under  this  Constitution  and  the  entering  into  office  of 
the  new  officers  to  be  appointed  under  said  Government,  and  no  longer.  Now, 
if  this  does  not  fully  prove  my  notion  of  the  schedule  to  be  correct,  I  am  free 
to  confess  my  error.  If  the  view  of  the  relator  and  judge  is  right,  and  the  Re- 
eister  is  a  statutory  officer,  and  is  one  oi  those  meant  here — ^then  the  momeiit 
Mr.  Sigur^  the  relator,  is  qualified  and  enters  upon  the  duties  of  his  office,  as 
one  of  the  new  officers  created  by  this  schedule,  then  the  law  creating  his 
office  ceases  to  exist  But  the  laws  of  the  State,  relative  to  the  duties  of 
the  several  officers,  executive,  judicial  and  military,  shall  remain  in  full  force, 
though  the  same  be  contrary  to  this  Constitution,  until  the  new  oflGfcers  are  ap- 
pointed, and  no  longer. 

Now,  is  it  not  most  clear  that  this  Article  only  applies  to  those  new  officers  to 
be  appointed,  who  would  have  held,  in  opposition  to  the  elective  principle 
adopted  by  the  Constitution  to  which  this  schedule  is  annexed  ?  With  this  un- 
derstanding all  appears  clear.  The  statutory  officers  remain  with  the  statute — 
these  are  not  superseded.  Officers  of  a  limited  tenure  remain,  and  cannot  be 
removed  by  the  executive  branch  of  the  Government. 

Those  of  unlimited  duration  are  at  his  mercy,  because  Article  96  of  the  Con- 
stitution of  1 845,  is  superseded  by  this  Constitution,  and  this  class  of  officers 
are  governed  by  this  statute  of  creation.  I  have,  perhaps,  trespassed  too  much 
upon  the  time  of  your  Court.  When  I  have  the  case  of  Trepagnier  v.  Crowat 
before  me,  and  perceive  from  the  tenor  of  that  decision  the  Act  of  1811,  which 
gives  this  appointment  to  the  Governor,  is  recognized  by  your  Court  as  the 
source,  from  which  he  derived  the  power  to  make  the  appointment 

If  the  reasoning  in  that  case,  against  which  the  Judge  a  quo  in  this  case  has 
argued  so  learnedly,  going  into  elementary  principles  of  public  policy,  and  de- 
ducing the  power  of  the  Governor,  and,  therefore,  his  duty  to  make  this  ap- 
pointment, to  organize  a  Government  already  organized — to  use  a  power  not 
exercised  or  claimed  by  the  individual  who  exercised  executive  authority  under 
the  Constitution  of  1845 — ^I  say  again  if  the  reasoning  in  that  case  is  to  be  ap- 
plied to  this  case,  there  can  be  no  reasonable  doubt  that  your  honorable  Court 
will  reverse  the  judgment  we  complain  of,  and  dismiss  the  petition  of  the  rela- 
tor, because  he  cannot  take  this  office  with  the  appointment  he  has  under  the 
Act  of  March  24,  1844. 

/.  M.  ^  R  M.  Flam. 

1st  All  offices  are  creatures  of  the  organic  law  ;  or  of  Legislative  enact- 
ment, which  designate  the  manner  in  which  the  officers  shall  be  appointed. 
After  the  appointment  of  the  officers,  they  are  removed  from  under  the  control 
of  the  appointing  power,  unless  the  duration  of  the  office,  or  the  term  of  the 
officer  is  left;  expressly  at  its  will.     7  Cranch.  505. 

2d.  The  constitution  of  1845  was  superseded  by  the  constitution  of  1862, 
but  all  laws  in  force  at  the  time  of  its  adoption,  not  inconsistent  therewith,  shall 
continue  as  if  the  same  had  not  been  adopted.  Art  148.  Laws  contrary  to 
the  constitution,  requiring  duties  to  be  performed  by  the  several  officers,  execu- 
tive, judicial  and  military,  to  remain  in  force,  and  the  duties  of  the  several  of- 
fices to  be  performed  as  those  laws  require,  until  they  were  changed,  to  conform 
to  the  constitution ;  **and  as  to  the  organization  of  the  government,  under  the 
constitution  and  the  entering  into  office  of  the  new  officers  to  be  appointed 
under  said  government  and  no  longer.''  A  government  is  to  be  organized  by 
the  Legislature  in  conformity  with  the  constitution ;  new  officers  appointed  in 
the  manner  the  constitution  requires  are  to  supersede  the  old.  An  this  had 
nothing  to  do  w^ith  the  Act  of  1844,  or  the  Register  of  the  Land  Office, 

8d.  The  IDEA  that  a  government — the  embodiment  in  FORM  of  the  sover- 
eignty of  a  people  of  a  State,  is  to  be  assimilated  to  a  private  corporation,  is  a 
retrogression  in  political  science.  There  is  at  least  this  difference  between 
them.    The  farm  of  a  government  may  be  abolished — the  constitution  changed. 
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wfafle  BOTereignty,  which  is  a  self-existing,  indestructible  essence,  continues  to 
exist  The  private  corporation,  created  for  specific  purposes,  and  for  the  bene- 
fit of  certain  persons,  receives  its  form,  its  constitution  and  franchise,  with  its 
charter,  all  spring  into  existence  with  the  same  bre&th ;  and  expires  at  the 
same  moment.  The  franchise  is  not  a  self-existing  and  indestructible*essence 
as  sovereignty  is,  which  can  assume  a  new  form,  when  the  old  form  or  embodi- 
ment has  crumbled  into  ^^  nothing nen,^'' 

4th.  If  the  Act  of  1B44,  creating  the  office  of  Register,  is  not  contrary  to 
the  constitution,  or  the  government  established  under  its  authority,  the  removal 
of  the  defendant  is  contrary,  both  to  the  Act  of  1844  and  the  constitution,  un- 
less he  was  removed  in  due  course  of  law. 

Sigwr — Supplemental  Brief 

I  have  shown,  in  the  brief  filed  when  this  case  was  submitted,  that  it  was  a 
universally  admitted  principle,  derived  from  the  soundest  rules  of  law  and 
(M)mmon  sense,  and  acted  upon  by  all  the  conventions  which  have  from  time  to 
time  assembled  in  the  different  States  of  the  Union,  to  frame  a  constitution  or 
to  remodel  and  recast  the  existing  one. 

1.  That  the  adoption  of  the  new  constitution,  or  as  it  is  sometimes  called, 
the  new  "form  of  government,^'  (see  Sec.  9,  Const  Mass.)  supersedes  the  old 
one  in  every  and  all  its  parts,  and  specially, — 

(a)  That  all  the  officers,  of  every  grade,  class  and  description,  deriving  their 
authority  from,  and  holding  under  the  appointment  of  any  branch  or  depart- 
ment of  the  defunct  constitution,  whether  they  have  been  elected  or  appointed 
to  office,  or  whether  their  tenure  is  for  life  or  for  a  term  of  years,  are  ^^fwncti 
officiUj'^  by  the  fact  of  the  adoption  of  the  new  constitution. 

I  have  shown  by  the  explicit  texts  of  our  State  constitution,  and  by  the  de- 
cisions of  our  own  Courts, 

2.  That  ^^  to  the  end  that  there  may  be  no  failure  of  justice,  or  danger  arise 
to  the  Commonwealth,"  and  "  no  inconvenience  ensue  to  the  public  service," 
from  this  sudden  and  simultaneous  death  of  all  officers  of  the  State,  "it  became 
necessary,  in  the  language  of  Jxtdge  Matthews,  in  order  to  avoid  anarcht,  to 
create  a  kind  of  intermediate  (and  temporary)  government,  the  duration  of 
which  would  expire  when  the  permanent  governments  were  organized  and  went 
into  operation;*'  that  "these  two  governments  (the  temporary  and  perma- 
nent,) are  distinct  and  separate  ; "  that  "  they  are  to  succeed  one  to  the 
other;  "  that  "they  cannot  be  blended  in  whole  or  in  part." 

(a)  .  That  these  temporary  or  intermediate  governments  are  generally  formed 
and  constituted  with  the  "  personnel "  of  the  old  government,  by  continuing 
them  in  their  respective  offices,  "  until  they  are  superseded  under  this  (the 
new)  constitution,"  or  "  until  the  organization  of  the  new  government,"  or  un- 
til 6ie  end  of  the  first  session  of  the  Legislature,  under  this  (the  new)  consti- 
tution,'* or  "until"  some  stated  day  during  or  shortly  after  the  first  session  of 
the  first  Legislature  assembling  under  the  new  constitution.  In  some  cases,  as 
in  the  constitution  of  New  Hampshire,  the  Legislature  is^authorized  to  fix  the 
time  when  the  new  constitution  shall  take  effect,  and  directed  to  make  the  ne- 
cessary arrangements  for  the  organization  of  the  new  government,  in  order  that 
"  there  may  be  no  fiiilure  of  justice  or  danger  to  the  State."  (See  Const  N. 
H.,  under  the  head  of  "  Oaths  and  Subs<sriptions,  &c.;  "  )  all  these  provisions 
manifesting  plainly  the  intention  of  these  conventions,  tnat  the  then  existing 
organization  should  last  only  until  the  new  one  could  be  framed  and  set  in  mo- 
tion, and  "  no  longer." 

(b)  That  whenever  the  fi*amers  of  the  constitutions  of  our  sister  States  have 
thought  proper  to  deviate  from  the  general  principle  and  to  make  a  distinction 
between  one  class  of  officers  of  the  defunct  government  and  another,  with  a 
view  to  continue  one  in  office  after  the  organization  of  the  new  administration, 
thej  have  deemed  it  necessary  to  do  so  in  express  terms,  and  by  a  special  pro- 
vision, which  would  have  been  useless,  and  the  "vilest  tautology,"  iu  any  othw 
hypothesis  than  the  one  for  which  I  have  contended.  These  special  provisions, 
these  specific  exceptions,  would  be  useless  and  meaninglo-ss,  unless  they  are  re-- 
garded  as  recognitions  of  the  general  principle,  and  as  so  many  admissions  that, 
without  them,  the  excepted  officers  would  have  followed  the  fate  of  all  the 
others,  embarked  in  the  same  discarded  hulk.  Thus  the  constitution  of  Ohio, 
of  1862,  (sec.  5  of  schedule,)  provides,  **that  the  Register  and  Receiter  of  the 
Lomd  Office^  Directors  of  the  Penitentiary,  Directors  of  the  Benevolent  Institu- 
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of  its  meaning,  ha^e  contended  that  the  words  *^  no  offices  shall  be  superseded 
thereby,"  were  sufficient  to  continue,  and  were  actually  intended  to  continue 
all  officers  in  office — ^that  they  meant  nothing  more  nor  less  than,  '*  no  offices 
shall  be  vacated  thereby."  This  is  almost  too  absurd  to  require  serious  refu- 
tation ;  for  the  most  cursory  examination  of  Art  144,  must  convince  any  one 
that  such  an  interpretation  would  render  the  different  provisions  of  that  artide 
confuse,  contradictory,  tautological,  and  even  ungraromatical,  besides  giving  to 
words  a  signification  which  they  cannot  have,  either  in  legal  or  common  par- 
lance. The  sentence,  according  to  this  version,  would  read  thus,  '^all  the  of- 
ficers of  the  State  will  continue  in  office  notwithstanding  the  adoption  of  thu 
constitution :  but  the  laws  of  the  State  relative  to  the  duties  of  the  several  of- 
ficers, executive,  judicial  and  military,  shall  remain  in  full  force,  though  con- 
trary to  this  constitution."  What  a  wrvface  the  particle  but  makes  here! 
The  inventors  of  this  new  reading  say,  that  Judge  Eustis  did  not  exactly  un- 
derstand the  meaning  of  and  the  shades  of  difference  between  but  and  and, 
and  admit  that  had  they  been  chairmen  of  the  committee  on  style,  (this  article 
is  copied  literatim  and  terbatim  from  the  constitution  of  1845,)  instead  of  the 
learned  and  scholar  judge,  they  would  have  used*  the  latter  conjunction. 

(d)  The  next  step  taken  by  the  Convention  to  prevent  the  inconveniences 
which  would  ensue  from  the  adoption  of  the  new  constitution,  superseding  that 
of  1846,  was  to  continue  the  then  acting  officers  in  office,  "until  the  organiza- 
tion of  the  new  government  under  the  new  constitution,  and  the  entering  into 
office  of  the  new  officers,  to  be  appointed  under  said  government  and  no  lomo- 
BR."  The  words  .used  to  affect  this,  are  the  largest  and  most  comprehensive ; 
"  and  the  several  duties  shall  be  performed  by  the  respective  officers  of  the 
State,  according  to  the  existing  laws,  until,  &c.  The  terms,  *  several '  and  ^re- 
spective,' include  the  ideas  of  classes  and  relation,  and  evidently  refer  to  the 
"executive,  judicial  and  military  officers,"  mentioned  in  the  preceding  sentence. 
These  "  several  duties "  are  the  duties  prescribed  by  the  laws  relative  to  the 
executive,  judicial  and  military  officers  of  the  State,  whether  these  laws  be  con- 
trary to  the  constitution  or  not;  the  "respective  officers,"  are  the  officers  of 
the  several  classes  enumerated — the  officers  filling  the  executive,  judicial  and 
military  offices — in  a  word,  all  the  officers  of  the  State ;  for  the  terms,  continu- 
ing the  officers,  are  evidentiy,  from  their  connection,  co-extensive  with  the 
terms  continuing  "  the  laws,  relative  to  the  duties  of  the  several  officers,  execu- 
tive, judicial  and  military."  fiesides,  the  same  motive  which  prompted  ^e 
Convention  to  continne  all  the  laws  regulating  the  duties  of  the  several  officers 
of  the  State,  "  though  the  same  were  contrary  to  this  constitution,"  (which  it 
was  not  disputed,  included  also  the  laws  that  were  not  contrary  to  this  confsti- 
tution,)  precludes  the  idea  that  they  could  have  admitted,  or  did  intend  to  ad- 
mit a  distinction  when  they  came  to  provide  for  the  filling  of  those  officer 
^* Eadem  ratio^  eadern  lex"  They  have,  on  the  contrary,  employed  the  most 
comprehensive  language,  excluding  all  distinction  or  exertion,  whidi,  taken 
in  connoction  with  the  preceding  sentence,  cannot  leave  the  slightest  shadow  of 
a  doubt  in  any  candid  mind. 

(e)  But  how  long  were  these  officers,  all  and  every  one  of  them,  continued 
in  office  f  The  answer  given  by  the  concluding  sentence  of  Art  144  is  explicit 
Until  the  ofganization  of  the  Government  under  this  Constitution,  and  the  en- 
tering into  office  of  the  new  officers  to  be  appointed  under  said  Govemment» 
and  **  no  longer."  **  This  organization,"  as  Ju^ge  Matthews  says,  "  was  not  the 
work  of  a  day,  as  some  persons  may  have  &ncied.  It  was  to  take  place  by  de- 
grees." The  election  of  the  Executive,  provided  for  by  the  Constitution  itself^ 
was  tiie  first  step  towards  the  "organization"  of  his  branch  of  the  Govern- 
ment ;  when  afterwards  the  Legislature  met,  and  the  Senate  was  at  hand  to 
exercise  with  f^e  Governor  the  appointing  power,  the  Executive  department 
was,  quead  hoCy  fully  organized,  and  all  the  officers  of  that  department,  who  by 
the  laws  or  Constitution  held  their  offices  under  it,  and  by  its  appointment  be- 
came  liable  to  removal,  or  re-appointment,  and  were  *^/uncti  qjffUiie  "  as  soon 
as  the  new  officers  had  qua&fied,  and  were  ready  to  "  enter  "  upon  the  discharge 
of  their  duties. 

It  has  never  been  pretended  that  the  w<»*ds  "and  the  entering  into  office  of 
the  new  officers  to  be  appointed  under  said  Government,"  consituted  a  separata 
and  substantive  term,  distinct  from  the  term  established  by  the  words  *' until 
the  organization  of  the  (Government"     Such,  or  similar  words,  aro  to  be  found 
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in  most  of  the  Constitutions  and  in  laws  fixing  the  limits  of  the  tenure  of  public 
officers,  to  provide  for  occasional  and  sometimes  necessary  deyiations  from  these 
liflftitft.    They  are  modalities  or  modifications  of  those  tenns. 

The  positions  assumed  by  the  counsel  for  the  respondent,  besides  the  refuta- 
tion which  they  hare  already  received  in  the  course  of  this  argument,  may  be 
briefly,  directly  and  conclusively  answered. 

The  first  position  is,  that  "  Article  144  applies  only  to  such  officers  as  would 
hold  in  opposition  to  the  elective  principle  established  by  the  Constitution  of 
1852." 

My  answer  is, 

lo.  The  principle  which  dictated  Articles  142,  148  and  144  of  the  Constitu- 
tion of  1852  is  broader  thtai  the  one  assumed  in  this  argument  and  indudes  aU 
officers,  witiiout  distinction. 

2o.  Article  144  excludes  all  distinction,  not  only  by  using  the  most  general 
and  comprehensive  terms,  but  by  enumerating  officers  whose  mode  of  appoint- 
ment is  in  no  wise  affected,  changed  or  altered  by  the  new  Constitution,  to  wit : 
**  military  officers,*^  besides  a  host  of  executive  and  judicial  officers  whose  duties, 
terms  of  office  and  mode  of  appointment  remained  untouched  by  the  new  or- 
ganic law.  I  say  that  the  article  '^enumerates  those  officers,"  because  I  assume, 
what  I  think  cannot  be  disputed,  that  the  sentence  *'  and  the  several  duties  shall 
be  performed  by  the  respective  officers  of  the  State,"  refer  to  the  "  several 
duties  of  the  executive,  judicial  and  military  ^  departments,  and  that  the  **  re- 
spective officers''  can  be  none  olher  than  the  '^executive,  judicial  and  military 
officers ;"  so  that,  although  the  enumeration  is  not  made  in  the  last  clause  of 
the  sentence,  it  is  clearly  carried  into  it,  by  the  most  obvious  grammatical  im- 
plication. If  the  Convention  intended  to  except  the  Register  and  Receiver  of 
the  Public  Lands  from  the  general  rule,  they  would  have  said  so  in  so  many 
wcnndB.  It  is  a  rule  of  law  and  of  reason  that  exceptions  to  a  general  rule  arw 
not  presumed.     "  Eeeeptiofit,  nan  dericatur,^'* 

The  otiier  position  is,  that  the  Constitution  of  1852,  by  continuing  the  law 
creating  the  Itegister  and  Receiver  of  the  Land  Office  and  defining  the  term  and 
mode  of  appointment  of  that  officer,  continued  him  in  office  for  the  full  term  of 
his  appointment 

To  this  I  answer, 

lo.  The  Constitutions  of  the  different  States  and  our  own,  more  especially, 
dearly  show  that  in  the  opinion  of  their  framers,  the  provision  continuing  the 
laws  relative  the  duties  of  the  several  officers  of  the  State,  was  not  suffideot  to 
continue  the  officers.  They  all  contein  separate  and  distinct  enactments  for 
the  former  and  for  the  latter.  The  Constitution  of  Louisiana  of  1852,  besides 
the  general  provision  mainteining  in  full  force  **aU  laws  not  inconsistent  there- 
with, contains  a  special  one  in  Article  144  "for  the  laws  relative  to  the  duties  of 
the  several  officers  of  the  State,"  whether  they  be  contrary  to  the  Constitution 
or  not.  Now  this  provision  being  a  special  one  referring  particularly  to  officers, 
the  counsel  for  respondent  must  rest  their  pretensions  upon  it,  and  not  upon 
the  general  one  in  the  preceding  article.  But  if  those  pretensions  were  well 
founded,  what  would  be  the  use  or  meaning  of  the  sentence  immediately  suc- 
ceeding, continuing  the  officers  ?  Do  they  suppose  that,  all  through  this  sched- 
ule, the  Convention  has  been  dealing  in  mere  idle,  unmeaning  teutological  ver- 
bii^f 

2o.  The  continuance  of  the  office  has  not  in  faet^  and  tiaerefore  has  not  in 
lauf,  the  effect  of  continuinig  the  offices.  For,  although  the  "  officer  "  cannot 
exist  without  the  **  office,"  the  **  office  "  can  and  often  does  exist  without  the 
"officer."  Orenshaw  might  die  and  the  office  remain  vacant  for  days,  for  weeks. 
The  Legislature  might  neglect  to  oudce  provision  for  the  election  of  a  successor 
to  the  incumbent  of  an  office,  as  in  the  case  of  HouUon  v.  Boyaton^  in  7  How. 
Miss.  Rep.  648.  In  another  case,  of  Smith  v.  Ealfacre,  6  How.  Miss.  Rep.  p. 
6Qd,  the  office  was  created  by  the  Constitution  c^  1882,  but  the  officer  was 
elected  only  in  July,  1886.  Chief  Justice  Sharkey,  arguendo^  says:  "We  can- 
not agree  with  counsel  that  the  office  of  Judge  of  the  8th  Judicial  District  was 
an  office  created  by  die  Legislature.  The  IHatriet  was  created  by  the  Legisla- 
ture, but  the  office  was  created  by  the  Constitution.  The  Constitution  created 
the  office  without  any  reference  to  any  District.  There  was  no  Judicial  District 
at  the  time  the  Constitution  was  adopted :  all  Districts  had  been  abolished.  As 
weiB  might  we  say,  therefore,  Hist  the  Legislature  created  the  office  of  Circuit 
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SiovB  Judge  for  the  four  Districts  which  were  organized  or  established  by  the  first 
OuuMBAw.  Legislature  which  met  in  January,  1888.  The  Constitution  provided  that  the 
State  should  be  laid  off  into  convenient  Districts,  and  when  so  laid  off  Judges 
were  to  be  elected  by  virtue  of  the  Constitution,  and  not  by  virtue  of  the  law." 
Did  the  fact  of  the  non-existence  of  an  incumbent,  in  these  cases,  carry  with  it 
the  destruction  of  the  of&ces  and  the  repeal  of  the  laws  creating  them?  Surely 
not;  for  there  is  no  necessary  connection  between  the  existence  of  the  lattor 
and  the  former,  which  the  argument  of  the  respondent's  counsel  assumes. 

It  has  be^ai  less  my  object,  in  this  brief,  to  introduce  any  new  matter  or  argu- 
ment, than  to  arrange  the  matter  and  arguments  of  my  former  brief,  which  waa 
hurriedly  written,  whilst  suffering  from  a  violent  migraine,  in  a  more  logical 
form.  I  have  only  to  beg  the  Court  to  excuse  me  for  this  additional  infliction, 
and  to  urge  in  extenuation  of  the  offence,  and  some  slight  consolation  for  the 
Court,  that  Cicero  "  pro  domo  sua "  is  much  more  tolerable  in  writing,  than 
viva  vocBy  as  the  amiable  and  patient  Judge  of  the  inferior  Court  may  attest. 

Slidell,  C.  J.  The  Convention  did  not  amend  the  Constitution  of  1845,  but 
framed  a  new  Constitution.  By  the  express  terms  of  Art  142,  the  Constitation 
of  1852  was  to  supersede  the  Constitution  adopted  in  1846.  The  natural  conse- 
quence would  seem  to  be  that  the  Government  which  existed  under,  and  by 
virtue  of  this  old  Constitution,  would  be  simultaneously  superseded.  But,  as 
time  was  necessary  for  the  orgatiization  of  a  new  Government  under  the  new 
Constitution,  and  as  great  inconvenience  would  result  from  the  interregnum 
which  would  otherwise  occur  between  the  displacement  of  the  old  Government, 
and  the  organization  of  the  new,  to  prevent  this  inconvenience  the  Article  144 
was  framed.  The  desired  object  was  secured  by  the  simple  expedient  of  con- 
tinuing the  old  ofiQcers  in  service,  until  the  new  Government  should  be  organized 
and  the  new  officers  enter  into  office.  Such  I  understand  to  be  the  true  spirit 
and  meaning  of  the  schedule. 

I  find  it  impossible  to  reconcile  the  pretensions  of  the  defendant,  with  tiie 
emphatic  words  ^^  and  no  hnger"  which  are  used  in  Article  144.  If  it  was  in- 
tended, as  he  argues,  that  the  old  incumbents  were  to  hold  until  the  expiration 
of  their  respective  terms  of  ofBce,  those  words  would  be  mere  surplusage.  For 
no  doubt  could  arise  but  that  they  could  be  ousted  at  the  expiration  of  their 
terms,  by  new  appointments. 

The  construction  claimed  by  the  plaintiff  is  strengthened  by  a  reference  to 
Constitutions  of  our  sister  States,  which  he  has  cited.  Some  of  them  exhibit 
express  reservations  in  favor  of  antecedent  officers,  continuing  them  in  office 
during  their  unexpired  terms,  or  until  some  stated  day,  reservations  which  would 
have  been  surplusage,  because  implied,  if  the  defendant's  argument  be  sound. 
In  our  Constitution  no  such  express  reservation  is  found.  The  officers,  execu- 
tive, judicial  and  military,  are  to  perform  their  duties  **  until  the  organization  of 
the  Government  under  this  Constitution,  and  the  entering  into  office  of  the  new 
officers  to  be  appointed  under  said  Government,  and  no  longer^  The  last  words 
seem  to  have  been  used  out  of  abundant  diligence  and  caution,  to  exclude  impli- 
cation and  shut  out  just  such  a  discussion  as  is  raised  by  the  defendant. 

I  think  the  judgment  should  be  affirmed. 

Campbell,  J.  I  concur  in  the  opinion  just  pronounced  by  the  Chief  Justice, 
and  think  the  judgment  should  be  affirmed. 

OoDEN,  J.  The  relator  was  nominated  by  the  Governor,  and  with  the  advice 
and  consent  of  the  Senate,  appointed  Register  of  the  Land  Office,  at  Baton 
Rouge, /or  the  term  of  two  years^  commencing  on  the  81st  of  March,  1863.  His 
right  to  the  office  is  contested  by  the  defendant,  who  claims  it  by  virtue  <^  a 
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oommission  from  Giftemar  Walker^  under  the  former  ConstitutioD  of  1845,  con- 
ferring the  same  office  on  him  for  the  term  of  two  years,  from  the  date  of  his 
commission,  the  14th  of  February,  1852.     The  question  involved  is,  whether  by 
the  correct  interpretation  of  the  Constitution  of  1858,  it  was  the  duty  of  the 
(loTemor  elected  under  that  Constitution,  with  the  advice  and  consent  of  the 
Senate,  to  make  new  appointments  to  all  offices  in  the  State,  then  held  by  virtue 
of  commissions  from  the  Executive,  under  the  superseded  Constitution  of  1845. 
This  question  was  not  decided  in  the  case  of  Trepagnier  v.  Crozat^  because  it 
was  not  considered  as  necessarily  involved  in  a  case  where  the  office,  by  law, 
was  held  at  the  pleasure  of  the  Executive.      According  to  our  theory  of  Gov- 
ernment, a  written  Constitution,  adopted  by  the  people  themselves,  precedes 
the  enactment  of  municipal  laws  to  govern  them,  and  is  the  necessary  basis  for 
a  superstructure  of  what  we  recognize,  and  call  a  Constitutional  Government 
In  most  of  the  State  Constitutions,  as  in  our's,  there  is  a  mode  provided  for  such 
changes  and  additions  to  organic  law  as  experience  may  prove  to  be  wise  and 
proper.     Such  alterations,  therefore,  consistently  with  the  acknowledged  theory, 
may  take  place  without  disturbing  the  existing  organization  of  the  Government, 
but  where  the  people,  in  the  exercise  of  their  sovereignty,  deliberately  put  an 
end  to  the  existing  Constitution,  and  adopt  an  entirely  new  one  in  its  stead,  all 
powers  of  Government  under  the  old  Constitution  necessarily  cease,  except  in 
so  far  as  they  are  maintained  in  existence  by  the  new  Constitution.    No  one 
has  such  a  vested  right  to  office  as  to  resist  the  necessary  consequences  of  an 
entire  abrogation  by  the  people  of  the  Constitution,  under  the  authority  of  which 
he  holds  it    Rights  to  property  and  the  obligation  of  contracts  stand  on  a  dif- 
ferent footing,  and  I  do  not  understand  Article  148  of  the  Constitution  as  appli- 
cable to  the  right  to  an  office— the  sense  in  which  the  term  is  used  in  that  Ar- 
ticle, in  my  opinion  can  have  no  such  meaning.     Such  a  construction  would 
also  be  inconsistent  with  the  two  following  Articles.    Article  144  declares  that 
in  order  to  prevent  inconvenience  to  the  public  service  from  the  taking  effect  of 
the  new  Constitution,  no  office  shall  be  superseded  thereby,  and  directs  that  the 
aeveral  duties  shall  be  performed  by  the  respective  officers  of  the  State,  accord- 
ing to  the  existing  Uws,  until  the  organization  of  the  Government  under  the 
new  Constitution,  and  the  entering  into  office  of  the  new  officers  to  be  appointed 
under  said  Government,  and  no  longer.     The  next,  Article  145,  declares  "  ap- 
pointments to  office  by  the  Executive,  under  this  Constitution,  shall  be  made 
bj  the  Governor,  to  be  elected  under  its  authority."    I  consider  from  these  two 
Articles  in  connection,  that  the  design  of  the  Convention,  as  therein  expressed, 
was  to  prevent  the  consequence  which  otherwise  would  have  ensued,  of  all  offices 
being  vacated  immediately  on  the  adoption  of  the  new  Constitution,  and  at  the 
same  time  to  limit  the  period  of  continuance  in  office  of  the  officers  under  the 
old  Constitution,  and  to  provide  for  the  appointment  of  their  successors  under 
the  authority  of  the  new  Constitution.     A  different  construction  would,  in  my 
opinion,  leave  some  of  the  expressions  used  in  these  Articles  without  any  mean- 
ing or  effect  whatever.     I  cannot  regard  the  Constitution  of  1852  as  merely  a 
change  in  some  respects  of  a  subsisting  State  Government,  and  I  think  that 
could  not  have  been  the  sense  of  the  Convention,  from  the  fact  of  their  taking 
especial  care  in  the  schedule  to  guard  against  the  inconveniences  of  passing 
fi-om  under  an  old  Crovemment  to  an  entirely  new  one.     The  cases  of  Bermude^ 
T.  Ibanez,  and  MoMicot  v.  Dvfau^  8  Martin  R.,  0.  S.,  appear  to  me  fully  to  sus- 
tain this  view  of  the  subject,  and  I  see  nothing  in  the  oircumstances  of  this  case 
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which  requires  the  Application  of  a  different  principle  from  the  one  determined  in 
these  cases.  My  conclusion  is,  that  by  the  Constitution,  the  Governor  had  the 
power,  with  the  advice  and  consent  of  the  Senate,  to  make  a  new  i^pointment 
to  the  office  in  question,  and  that  on  the  appointment  of  the  relator  being  made, 
by  effect  of  the  new  Constitution,  the  defendant's  right  to  the  office  ceased. 
The  judgment  of  the  Court  below,  in  my  opinion,  should  be  affirmed. 

Buchanan,  J.,  (dissenting.)  The  respondent  and  appellant,  W,  ffi  Oren- 
$haw^  was  appointed  Register  of  the  Land  Office  at  Baton  Rouge,  on  the  9th 
November,  1851,  during  the  recess  of  the  Senate,  to  fill  the  unexpired  term  of 
LoucJcB,  This  recess  nomination  was  confirmed  by  the  Senate  on  the  2d  day 
of  February  J  1852.  On  the  14th  of  the  same  month  and  year  he  was  again 
nominated  by  the  Oovemor,  and  confirmed  by  the  Senate,  for  the  full  term  of 
two  years. 

He  furnished  the  required  bond  and  took  the  oath  of  office  on  the  16th  day 
of  March,  1852. 

The  relator,  Z.  J,  Sigur,  was  nominated  by  the  present  (Jovemor  of  the 
State  and  confirmed  by  the  Senate  on  the  81st  day  of  March,  1858,  Register  of 
the  Land  Office  at  Baton  Rouge,  for  two  years,  commencing  on  the  Slnt  of 
March,  1858,  the  date  of  his  commission.  He  took  the  oath  of  office,  required 
by  article  90  of  the  Constitution  of  1852,  and  furnished  the  legal  bond  and 
security  on  the  2d  day  of  Aprfl,  1858. 

Tf!  K  Crenshaw  having  refused  to  vacate  the  office  and  to  deliver  the  papers, 
books,  charts,  maps,  &c.,  appertaining  to  it,  to  the  relator,  the  latter  sued  out  a 
mandamus  to  compel  him  to  do  so.  From  the  judgment  of  the  Court,  miLlfing 
this  mandamus  peremptory,  Cre7is?uiw  has  appealed. 

The  facts,  as  stated  above,  are  admitted :  and  the  question  which  has  been 
submitted  for  our  decision  is :  Had  the  term  of  office  of  Crefuhaw  expired 
when  the  Governor  appointed  L.  J.  Sigur  to  succeed  him? 

The  statute  which  created  the  office  in  question,  was  approved  the  25th 
March,  1844.  Its  second  section  reads  as  follows :  *'  The  Register  of  the  Land 
Office  shall  be  appointed  by  the  Governor  of  the  State  of  Louisiana,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  shall  hold  his  office  for  the  term 
of  two  years,  unless  removed  in  due  course  of  law,  and  unless  all  said  lands 
shall  be  sold  before  that  time,  when  it  shall  be  in  the  power  of  the  Governor  to 
discontinue  the  office,^*  &c. 

The  term  of  office  was  thus  fixed  at  two  years  by  the  statute  creating  the  of- 
fice ;  and  the  Executive  has  followed  thojetter  of  the  statute  in  the  commiasioii 
issued  to  the  respondent  on  the  14th  February,  1852.  Having  qualified  under 
that  commission,  the  respondent  acquired  a  right  to  hold  the  office,  with  all  ita 
emoluments,  for  the  period  of  two  years  from  the  said  date,  unless  removed  in 
due  course  of  law. 

But  the  relator  contends  that  the  adoption  of  the  present  State  ConstitutioQ, 
in  November,  1852,  had  the  effect  of  dissolving  the  whole  frame  of  government 
which  existed  under  the  antecedent  State  Constitution;  that  those  holding  of* 
fice  under  the  former  constitution  would  have  been  of  necessity  ousted,  and  the 
offices  themselves  annulled,  had  it  not  been  for  the  insertion  of  a  schedule  de- 
signed to  continue  them  in  existence  provisionally,  until  another  organisatioa 
could  be  perfected  under  the  new  constitution ;  and  this  merely  for  the  puipoBe 
of  preventing  the  anarchy  which  would  have  otherwise  resolted. 
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This  argament  necessarily  directs  our  attention  to  the  schedule  of  tiie  Con- 
stitution of  1852.  There  are  eight  articles  in  that  schedule,  of  which  only  two 
require  to  be  examined  in  connection  with  the  present  subject 

^'Article  143.  All  rights,  actions,  prosecutions,  claims  and  contracts,  as  well 
ai  individuiUs  as  of  bodies  corporate,  and  all  laws  in  force  at  the  time  of  the 
adoptioD  of  this  constitution  and  not  inconsistent  therewith,  shall  continue  as 
if  the  same  had  not  been  adopted. 

"Article  144.  In  order  that  no  inconvenience  may  result  to  the  public  ser- 
Tke  from  the  taking  effect  of  this  constitution,  no  office  shall  be  superseded 
thereby ;  but  the  laws  of  the  State,  relative  to  the  duties  of  the  several  officers, 
executive,  judicial  and  military,  shall  remain  in  full  force,  though  the  same  be 
contrary  to  this  constitution,  and  the  several  duties  shall  be  performed  by  the 
respective  officers  of  the  State,  according  to  the  existing  laws,  until  the  organi- 
sation of  the  government  under  this  constitution,  and  the  entering  into  office 
of  the  new  officers  to  be  appointed  under  said  government,  and  no  longer." 

These  two  articles  of  the  Constitution  of  1852  are  not  inconsistent  They 
must,  therefore,  be  construed  in  reference  to  each  other.  If  anything  in  the 
one  should  be  found  ambiguous  or  obscure,  we  are  permitted  to  search  in  the 
other  for  such  light  as  it  will  afford,  to  dispd  the  obscurity. 

The  argument  of  the  counsel  for  the  reUtor  may  be  fairly  and  briefly  stated 
as  follows :  **  Article  144  declares  that  the  respective  officers  of  the  State  shall 
continue  to  perf<wm  the  duties  of  their  respective  offices,  until  the  entering  into 
office  of  officers  appointed  by  the  government,  organized  under  the  present 
constitution,  and  no  longer.  The  emphatic  words  and  no  longer^  create  a  ten- 
ure of  office  applicable  to  all  offices  existing  in  the  State  at  the  time  of  the 
adoption  of  the  constitution,  and  whether  mentioned  in  that  instrument  or  not 
If  the  holders  of  such  offices  were  not  ipw  facto  displaced  by  the  adoption  of 
tile  new  constitution,  it  was  (in  the  words  of  article  144,)  *  that  no  inconvenience 
might  result  to  the  public  service.'  But  the  constitution  contemplated  that  the 
new  government  should  have  the  appointing  power,  fully  and  universally,  un- 
tnunmeUed  by  any  previous  appointments,  or  by  the  term  of  office  specified  in 
any  previous  Act  of  the  Legislature,  or  commission  granted  under  the  same/' 

In  the  application  of  article  144  of  the  constitution  to  the  present  case,  the 
relator  contends  that,  inasmuch  as  he  has  been  appointed  Register  of  the  Land 
Office  by  the  gov«iiment  oiganized  under  this  constitution,  and  has  taken  the 
oath  of  office  prescribed  by  the  constitution,  it  results  that  the  respondent  is 
n0  longer  qualified  to  discharge  the  duties  of  said  office,  notwithstanding  his 
commission  is  not  yet  expired,  by^ts  terms. 

It  18  true,  as  contended  by  the  relator,  that  the  words  of  article  144  are  gen- 
eral enough  to  include  every  office  in  the  State,  whether  mentioned  in  the  con- 
stitution or  not ;  and  the  construction,  contended  for  by  him,  would  probably 
be  entitied  to  our  assent,  were  it  not  for  the  provisions  of  the  article  143,  which, 
as  I  think,  have  restricted  the  operation  of  article  144. 

All  rights  of  individuals,  and  all  laws  in  force  at  the  time  of  the  adoption  of 
the  constitution  of  1852,  not  inconsistent  therewith,  continue  as  if  the  same 
had  not  been  adopted.  The  Act  of  1844  contains  nothing,  that  I  can  discover, 
inconsistent  with  the  constitution  of  1852.  It  has  declared  that  the  Register  of 
tiie  Land  Office  shall  hold  his  office  for  the  term  of  two  years.  That  statute  is 
in  full  force.  The  respondent  has  been  appointed  under  that  statute.  His 
term  of  two  years  has  not  expired.  He  had  a  right  to  receive  its  emoluments. 
54 
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That  right  has  been  guaranteed  to  him  bj  article  148 ;  for  his  office  is  not  one 
GxumBAv.  of  those  mentioned  in  the  constitution,  and  of  which  the  tenure  was,  in  terms, 
altered  by  that  instrument.  Had  it  been  such  a  one,  his  right  to  the  office 
must  have  succumbed  under  the  paramount  requirements  of  that  constitiitioD. 
I  feel  bound  to  construe  the  two  articles  148  and  144  in  such  a  manner  as  to 
give  effect  to  both,  if  that  be  possible.  The  conclusion  to  which  that  role  of 
construction  has  led  my  mind  is,  that  the  appointing  power  of  the  goTemment 
organized  under  the  constitution  of  1862,  is  to  be  exercised  with  reference  to 
pre-existing  laws  and  to  rights  acquired  by  individuals  under  pre-existing  laws, 
in  all  cases  where  such  laws  and  such  rights  are  not  inconfflstent  with  the  con- 
stitution itself. 

I  cannot  concur,  to  its  full  extent,  in  the  view  taken  by  the  relator  of  the  ef- 
fect of  the  promulgation  of  the  new  constitution  of  Louisiana  in  the  place  of 
the  old  one,  which  was  abrogated ;  namely,  that  without  some  saving  daose  it 
would  have  dissolved  the  whole  frame  of  government  and  the  obligation  of  laws 
previously  enacted.  Such  results  belong  to  revolution,  the  offspring  of  intes- 
tine commotion,  or  of  foreign  conquest,  which  changes  the  allegiance  of  a  na- 
tion, substituting  monarchy,  or  oligarchy,  for  democracy,  or  tiee  wnd— or 
which  reduces  an  independent  State  into  a  subject  province.  They  have  no- 
thing in  common  with  the  peaceful  changes,  ho  frequent  in  their  occurrence, 
which  the  combined  republics  of  our  political  confederation  find  it  expedient 
from  time  to  time  to  introduce  into  the  detaUs  of  administration  of  a  govern- 
ment always  essentially  the  same,  because  it  always  recognizes  the  same  source 
of  authority — ^the  people. 

Within  the  last  eight  years  the  State  of  Louisiana  has  made  two  of  these 
administrative  changes ;  and  we  all  remember  the  particular  objects  for  which, 
on  both  occasions,  the  Conventions  which  remodelled  the  Constitution,  were 
called  together.  In  1846,  the  main  ends  proposed  were  universal  sufirage,  and 
the  restriction  of  the  legislative  power  in  the  relation  to  the  chartering  of  Banks. 
In  1852,  the  popular  voice  demanded  an  elective  judiciary,  and  a  more  extended 
system  of  internal  improvements.  The  important  objects  indicated,  formed 
prominent  features  of  the  Constitution  as  remodelled  on  both  occasions;  and 
the  articles  148  and  144  of  the  present  Constitution  are  copied  totidem  verhia 
from  articles  142  and  144  of  the  Constitution  of  1846.  The  inference  I  draw 
from  these  articles,  thus  repeated,  is  directly  the  reverse  of  the  doctrine  whidi 
lies  at  the  foundation  of  the  relator^s  argument  The  changes  introduced  by 
those  Constitutions  into  our  body  politic,  were  not  revolutionary.  The  sanctioD 
of  the  law,  the  rights  of  persons,  were  only  disturbed  in  those  cases  and  to 
that  extent  that  the  Constitution  contained  declarations  inconsistent  with  pai^ 
ticular  statutes  or  particular  rights. 

These  views  are  in  accordance  with  the  construction  given  by  onr  predeces- 
sors to  the  Constitution  of  1846,  in  the  case  of  ITie  State  v.  Percy j  5th  Annual, 
290.  . 

The  researches  of  the  relator  have  furnished  us  with  proof  that  similar  sa- 
ving clauses  have  been  introduced  into  every  amended  State  Constitution  that 
has  been  framed  throughout  the  Union  :  but  I  have  seen  no  precedent  for  the 
construction  which  he  seeks  to  give  to  that  clause  in  our  own  constitution. 

I  am  of  opinion  that  the  judgment  of  the  District  Court  should  be  reversed, 
and  that  the  mandamus  should  be  refused. 
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YooRHixs,  J.    I  concur  in  the  opinion  of  Justice  Buchanak. 

DECREE.  CwMBAw. 

A  migority  of  the  Judges  being  of  opinion  that  the  judgment  should  be 
affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Court  below  be  affirmed,  with  costs. 


JOBN   OoRBETT   V,    M.    CoSTELLO   et   al. 

AettoD  oo  %  written  eootrmet,  lemaing  ^  Uie  ground  floor  of  the  brick  building  on  Uie  comer  of  !«&• 
yette  woA  New  Levee  itreete,**  Ac.  The  answer  set  up,  that  all  the  premises  leased  were  not  de- 
livered. Parole  eridence  was  adnUtted  ^  <rf  the  aete  and  declarations  of  the  defendant  showing 
that  the  apartment  ocenpled  bj  him  was  the  only  part  of  the  ground  floor  to  which  he  was  entitled 
under  the  contract,  according  to  the  understanding  of  the  parUes."  To  the  admission  of  this  eri- 
dence a  Bin  of  Exceptions  was  taken.  By  Uu  OouH:  The  ol^ection  to  the  admissibility  of  the 
eridenee  is  not  tenable.  Tlie  Oode  of  Practice,  art.  899,  provides :  "  when  the  defendant  in  his 
juiswer  alleges,  on  his  part,  new  facts,  these  shall  be  oonsldered  as  denied  by  the  plaintiff— there- 
fore neither  replication  nor  rejoinder  shall  be  admitted."  Under  this  provision  it  was  perfectly 
competent  for  the  plaintiff  to  show  in  what  manner  the  delivery  of  the  property  had  been  effected, 
particularly  as  the  defendant  had  put  the  matter  at  Issue  by  his  answer. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Eeynolds,  J. 
Doney,  for  plainti£f.     Collins^  for  defendants  and  appellants. 

VooBHiBS,  J.  This  is  a  suit  instituted  by- the  plaintiff  to  recover  rent  on  the 
following  written  contract  pf  lease,  viz : 

'*  Know  all  men  by  these  presents,  that  John  Carhett  doeshere  by  lease  unto 
Martin  Coitello  the  ground  floor  of  the  three  story  brick  buOding  on  the  earner 
of  Lafi^yette  and  New  Letee  StreetSj  for  the  Aill  term  of  three  years  from  the 
Ist  day  of  October,  1852,  to  the  1st  day  of  NoTember,  1856.  The  conditions 
of  this  lease  are,  that  the  said  Martin  Ooitello  shall  punctually  pay,  or  cause 
to  be  paid,  unto  the  lessor  or  his  legal  representatives,  the  annual  rent  of  eight 
hundred  dollars,  payable  monthly,  and  at  the  expiration  of  this  lease  deliver  said 
premises  to  said  lessor  in  the  same  good  order  and  condition  in  which  he  received 
them,  the  ordinary  wear  and  tear  and  other  unavoidable  causes  excepted.  It 
18  also  a  condition  of  this  lease  that  the  said  lessee  shall  make  all  repairs  at  his 
own  cost  and  expense,  and  comply  with  all  police  regulations.** 

The  only  ground  of  defence  set  up  is,  that  the  lessor  has  failed  and  refused 
to  deliver  to  the  lessee  possession  of  the  whole  premises  according  to  the  terms 
of  the  contract,  the  lessor  having  kept  possession  of  the  greatest  portion  of  said 
premises,  thereby  compelling  the  lessee  to  withdraw  entirely  from  the  property 
leased. 

It  is  contended  by  the  defendant,  that  he  was  entitled,  under  the  contract,  to 
the  whole  ground  floor  of  the  building  therein  described,  extending  in  length 
117  feet  frx>m  Fulton  to  New  Levee  street,  by  28  feet  in  width,  one  of  the  side 
lines  of  which  bounding  on  Lafayette  street  It  appears  that  the  plaintiff  was 
the  lessee  of  this  property  under  B.  Rodrigues^  for  which  be  paid  an  annual 
rent  of  $2500,  and  that  he  afterwards  divided  the  ground  floor  into  three  sepa- 
rate apartments,  one  of  which,  <m  the  comer  of  Lafayette  and  New  Leeee 
etreetSj  he  contends,  constituted  the  subject  of  the  contract  of  lease  in  question. 
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Oo'a'n  The  ground  floor  had  not  yet  heen  partitioned  when  the  contract  between 

CosRLLOOTiL  the  parties  was  signed.  But  it  appears  that  the  defendant  himaelf  marked  off 
that  part  of  it  which  he  designed  to  occupy  under  the  contract,  and  took  pos- 
session thereof  after  the  partition  was  erected.  It  appears  he  objected  at  first 
to  the  size  of  the  apartment  thus  allotted  to  him,  but  afterwards  acquiesced  and 
accepted  it,  and  occupied  it  during  the  space  of  two  or  three  months  as  a  famrd- 
ware  store.  During  the  whole  of  that  time  it  is  not  shown  that  he  ever  com- 
plained of  the  non-execution  of  the  contract  on  the  part  of  the  plaintiff,  or  that 
.  he  was  entitled,  under  it,  to  any  thing  beyond  the  ground  floor  of  the  apart- 
ment on  ths  comer  of  Lafayette  and  New  Lenee  streets.  When  on  the  ere  of 
leaving  it,  he  stated  to  one  of  the  witnesses,  "  that  things  were  not  going  as  he 
expected,  and  that  ho  had  concluded  he  would  go  back  to  the  former  store  he 
had  rented  from  Mr,  Peters,'^  His  claim  to  the  whole  ground  floor  of  the 
building  was  asserted  only  since  the  institution  of  the  present  suit. 

On  the  trial,  a  bill  of  exceptions  was  taken  by  the  defendant  to  the  ruling  <^ 
the  District  Court,  in  admitting  the  testimony  of  witnesses  to  prove  the  declar- 
ations of  the  defendant  and  his  acts,  showing  that  the  apartment  occupied  by 
him  was  the  only  part  of  the  ground  floor  to  which  he  was  entitled  under  the 
contract,  according  to  the  understanding  of  the  parties.  The  objection  to  its 
admissibility  was  placed  on  the  ground,  that  it  varied  the  written  contract  and 
diminished  thereby  the  plaintiff  ^s  obligations  under  it  It  was  also  objected  to 
on  the  ground,  that  it  contradicted  the  allegations  contained  in  the  plaintiff's 
petition,  which  were  admitted  by  the  answer ;  and  also  because  no  ground  had 
been  laid  in  the  pleadings  to  authorise  it  The  plaintiff^s  demand  is  limited  to 
the  contract  sued  upon,  which  is  substantially  set  forth  in  his  petition.  We 
do  not  consider  the  objection  to  the  admissibility  of  such  evidence  under  the 
pleadings,  tenable.  The  Code  of  practice,  article  829,  provides :  "When  the 
defendant  in  his  answer  alleges,  on  his  part^  new  facts,  these  shall  be  considered 
as  denied  by  the  plaintiff,  therefore,  neither  replication  nor  rejoinder  shall  be 
admitted."  Under  this  provision,  it  was  perfectly  competent  for  the  plaintiff 
•  to  show  in  what  manner  the  delivery  of  the  property  had  been  effected,  par- 
ticularly as  the  defendant  had  put  the  matter  at  issue  by  his  answer. 

We  assume  as  correct  the  proposition  of  the  defendant's  counsel,  that  parole 
evidence  is  not  admissible  to  contradict,  alter,  or  vary  a  written  instrument 
when  entered  into  by  the  agreement  of  the  parties.  For,  in  the  first  instance, 
parties  generally  make  their  contracts  verbally,  and  afterwards  commit  than  to 
writing,  and  the  presumption  is  that  they  only  write  what  they  deem  materiaL 
In  such  a  case,  the  verbal  contract  being  merged  in  the  writing,  it  is  clear  that 
the  writing  cannot  be  contradicted,  though  it  may  be  explained  if  ambignous. 
Our  rule  upon  this  subject  is  substantially  the  same  as  that  of  the  Common 
Law,  that  parole  contemporaneous  evidence  is  inadmissible  to  contradict  or  Tary 
the  terms  of  a  valid  written  instrument  There  appears  to  be  no  difference  in 
the  interpretation  given  to  it  both  by  the  Civil  and  Common  Law  Courts.  In 
alluding  to  the  rule,  (freenleqf  says ;  "The  writing,  it  is  true,  may  be  read 
by  the  light  of  surrounding  circumstances,  in  order  more  perfectly  to  under- 
stand  the  intent  and  meaning  of  the  parties ;  but,  as  they  have  constituted  ths 
writing  to  be  the  only  outward  and  visible  expression  of  their  meaning,  no 
other  words  are  to  be  added  to  it,  nor  substituted  in  its  stead.  The  duty  of  the 
Court,  in  such  cases,  is  to  asomtain,  not  what  the  parties  may  have  secreClj  in- 
tended, as  contradistinguished  from  what  their  words  express,  but  what  m  tiie 
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meaning  of  the  words  they  have  used.  It  is  merely  a  duty  of  interpretation ;  Oomwt 
that  is,  to  find  out  the  true  sense  of  the  written  words,  as  the  parties  used  CoenuA  r  al. 
them ;  and  of  eonstruction,  that  is,  when  the  true  sense  is  ascertained,  to  sub- 
ject the  instmroent,  in  its  operation,  to  the  established  rules  of  law."  Apply- 
ing these  principles  to.  the  question  presented  in  the  present  case,  we  are  unable 
to  discover  in  what  respect  the  testimony  objected  to,  either  contradicts,  alters, 
or  varies  the  written  instrument  declared  upon :  no  other  words  are  added  to 
it,  nor  substituted  in  its  stead  But  the  object  of  the  testimony  in  this  case 
was  not  to  contradict,  alter,  or  vary  the  written  instrument,  but  resorted  to  for 
the  pm^xMe  of  ascertaining  the  nature  and  extent  of  the  subject  to  which  it 
referred.  "Evidence  which  is  calculated  to  explain  the  subject  of  an  instru- 
ment, is  essentiaDy  different  in  its  character  from  evidence  of  verbal  communi- 
cati6ns  respecting  it  Whatever,  therefore,  indicates  the  nature  of  the  subject 
is  a  just  medium  of  interpretation  of  the  language  and  meaning  of  the  parties 
in  relation  to  it,  and  is  also  a  just  foundation  for  giving  the  instrument  an  in- 
terpretation, when  considered  relatwely^  different  from  that  which  it  would  re- 
ceive if  cantidered  in  the  abstract,^  In  the  present  case,  there  is  some  obscu- 
rity in  relation  to  the  character,  or  extent  of  the  subject  of  the  contract ;  the 
property  leased  is  described  to  be  at  the  comer  of  Lafityette  and  New  Letee 
9treeU.  This  would  seem  to  exclude  that  part  of  the  ground  floor  at  the  comer 
of  Lafayette  and  Fulton  streets. 

In  tiie  case  of  L^Aquin  v.  Barbour^  4  An.  441,  our  predecessors  held,  "that 
parole  evidence  was  admissible  to  show  the  nature  and  extent  of  premises 
leased  by  an  act  8oue  teing  privi,  when  from  the  indefinite  language  of  the  in- 
strument, it  was  necessary  to  ascertain  the  intention  of  the  parties.  Where 
the  intention  of  the  parties  is  doubtful,  the  manner  in  which  a  contract  has 
been  executed  by  one  with  the  assent  of  the  other,  will  determine  the  construc- 
tion to  be  put  upon  it"  In  the  case  of  Sguier  v.  Stockton,  6  An.  748,  the  lead- 
ing rule  laid  down  by  Oreenleaf  (1  Green.  No.  286,)  as  to  the  admissibility  of 
parole  evidence  to  ascertain  the  nature  and  character  of  the  subject  of  con- 
tracts, is  fully  recognized.  We  are,  therefore,  of  opinion  that  the  testimony 
was  properly  admitted  by  the  District  Court 

It  is  also  urged  by  the  defendant,  that  the  judgment  of  the  District  Court  is 
erroneous,  in  condemning  him  to  pay  three  years'  rent,  as  he  is  only  bound  for 
a  monthly  tenancy.  The  judgment  appears  to  us  to  be  clearly  in  accordance 
with  the  terms  of  the  contract. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  District  Court  be  affirmed, 
witli  costs. 


Eli  Whitney  v.  Wm.  H.  Bunnell. 

AeCioD  sfalatt  the  Meeptor  of  a  MU  pa  jftble  lo  the  ordtr  of  the  drawer,  who  eodoned  It  to  the  pUln- 
tiil  The  elgiuitare  of  the  endomr  was  proyed  by  a  compariBon  of  it  with  that  of  the  drawer. 
The  Govt  conaidered  the  eridence  •nfficient'-as  the  acceptance  admitted  the  aignature  of  the 
drawer. 

APPEAL  from  the  Fourth  District  Court  of  New  Orieans,  Reynolds,  J. 
Wolfe  tt  Singleton,  for  plainti£^    Semmee  <t  Edwa/rdi,  for  defendant  and 
appellant 
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Buchanan,  J.  Tho  defendant  and  appellant  was  accepter  of  a  bill  drawn  bj 
/.  Richard$y  to  the  order  of  himself,  and  by  him  endorsed  to  plaintiff. 

The  plaintiff  gave  in  evidence  tho  bill  and  acceptance,  and  proved  tiie  en- 
dorsement of  the  payee  by  a  comparison,  made  by  sworn  experts,  of  the  two 
signatures  "  </!  Richards  ^*  at  the  bottom  and  on  the  back  of  the  bill.  The  ex- 
perts pronounced  the  two  signatures  to  have  been  made  by  the  same  person. 

In  this  Court  the  appellant  contends  that  this  was  not  a  case  for  comparison 
of  handwriting  by  experts :  the  legal  effect  of  the  acceptance  being,  not  so 
much  an  admission  of  the  signature  of  the  drawer,  as  an  estoppel  to  deny  the 
genuineness  of  that  signature,  which  would  preclude  the  acceptor  from  show- 
ing that  the  said  signature  was  forged,  even  if  that  were  a  fact 

Story,  in  his  Comm.  on  tho  Law  of  Bills  of  Exchange,  paragraphs  262,  411, 
and  412,  lays  down  the  law  on  this  point  as  follows :  "The  acceptance  admits 
the  genuineness  of  the  signature  of  the  drawer ;  and  consequently,  in  favor  of 
a  bona  fide  holder  for  value  without  notice,  if  the  signature  of  the  drawer  turn 
out  to  be  a  forgery,  the  acceptance  will  nevertheless  be  binding,  and  eutitte 
such  holder  to  recover  thereon  according  to  its  tenor."  **  But  it  is  said  that  the 
like  doctrine  does  not  apply  to  the  acceptor,  in  the  case  of  the  foiigery  of  the 
signature  of  the  payee,  or  of  any  other  endorser,  because  the  acceptor  is  not 
presumed  to  know  their  signatures  or  to  vouch  for  their  genuineness.'* — "  Nei- 
ther does  the  acceptance  admit  the  signature  of  the  drawer  when  he  is  an  en- 
dorser also,  altho'  the  bill  is  payable  to  the  drawer's  order,  and  his  signature 
as  drawer  is  admitted."  For  this  doctrine  Story  cites  the  authority  of  Robin- 
son V.  YarroWy  7th  Taunton,  456,  in  which  it  was  said  by  Parke^  Jtutieo — 
"The  mere  acceptance  proves  the  drawing,  but  it  never  proves  the  endorse- 
ment" And  Parke  quotes  Smith  v.  Qhester^  1st  Term  Reports,  654,  as  decid- 
ing that,  even  if  the  endorsement  be  there,  the  acceptance  does  not  admit  the 
endorser's  handwriting,  and  that  the  acceptor  is  only  bound  to  look  at  the  &ce 
of  the  bill.  Judge  Story  remarks  upon  these  cases,  that  the  distinction  is  cer- 
tainly very  nice,  and  perhaps  does  not  stand  upon  very  satisfactory  ground, 
where  the  endorsement  is  on  the  bill  at  the  time  of  acceptance. 

But  in  the  case  at  bar  we  are  relieved  of  the  perplexity  of  this  nice  distinc- 
tion ;  for  here,  the  plaintiff  did  not  rest  his  cause  upon  the  presumptions  arising 
from  the  defendant's  acceptance  of  the  bill — as  was  done  in  the  case  in  Taun- 
ton. On  the  contrary,  he  administered  proof  of  the  signature  of  the  payee— 
the  proof  by  comparison  with  a  signature  admitted  by  the  acceptance,  accord- 
ing to  Story — proved  by  the  acceptance,  according  to  Parke,  And  here  it  is 
proper  to  remark,  that  the  authorities  do  not  countenance  the  doctrine  of  es- 
toppel contended  for  by  the  appellant  We  have  found  nothing  which  pre<^ud- 
ed  defendant  from  pleading  and  proving  forgery  of  the  signature  of  the  drawer 
of  the  bill  against  the  plaintiff,  had  the  facts  been  so.  And  upon  such  pr%xi 
made,  it  would  have  been  incumbent  upon  plaintiff  to  show  that  he  was  a  honA 
fide  holder  for  value,  without  notice,  before  he  could  recover. 

Upon  the  proof  by  experts,  founded  on  comparison  of  signatures,  see  the 
case  of  Sauvh  v.  Dawson^  2  Martin,  213. 

Judgment  of  the  District  Court  afSrmed,  with  costs. 


NEW  ORLEANS,  DECEMBEB,  1858.  431 


James  McM asters  v.  Lucius  H.  Place. 

The  Act  of  1820,  which  proTidet  that  any  person  who  takes  possession  of  a  vacant  estate,  or  part 
thereof,  without  being  dnly  aathoriied  to  that  effect,  Ac,  is  not  applicable  to  the  heir  of  an  estate 
who  has  the  right,  if  he  chooses,  to  take  possession  of  the  estate,  and  dispose  of  it  as  he  pleases, 
sntject  only  to  the  legal  restraint  of  the  creditors,  and  under  the  responsibility  of  paying  the  debts 
of  the  succession. 

The  sale  of  property  belonging  to  an  estate  to  which  the  seller  has  a  simulated  title,  and  the  appro- 
prtadon  of  the  price  to  his  own  use— is  such  an  acceptance  of  the  succession  as  makes  him  liable 
as  heir  for  the  debts. 

Article  965  of  the  Code  is  a  negaUre,  pregnant  with  the  aflSrmatlTe,  that  if  the  heir  had  no  Utle  to 
the  property  sold  by  him  other  than  that  of  heir,  and  no  right  to  suppose  that  the  property  did  not 
belong  to  the  succesdon,  he  commits  an  act  manifesting  the  Intention  to  accept  when  he  dlspoeee 
of  the  property.    A  simulated  title  confers  no  right  whatever. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J.    B,  O, 
MiXy  and  Banford^  for  plaintiff.    Benjamin  &  Micou^  for  defendant  and 
appellant 

OoDEN,  J.  It  is  sought  in  this  action  to  render  the  defendant  liable  for  a 
debt  of  his  brother,  Bansom  L.  Place^  deceased,  on  the  ground  that  he  was  the 
sole  heir  of  his  brother,  and  had,  after  his  death,  intermeddled  with  the  affairs 
and  sold  the  property  of  the  succession.  The  defence  is  a  general,  as  well  as  a 
special  denial  of  the  plaintiff *s  allegations,  and  the  averment  that  defendant 
had,  by  notarial  act,  renounced  his  brother*8  estate!  The  Court  below  ren- 
dered a  judgment  against  the  defendant,  based  on  the  Act  of  the  Legislature 
of  1820,  which  declares  that  any  person  who  takes  possession  of  a  vacant 
estate,  or  part  thereof,  without  being  duly  authorized  to  that  effect,  with  the 
intent  to  convert  the  same  to  his  own  use,  shall  be  prosecuted  by  information, 
and  on  conviction  thereof  shall  be  fined  $2000,  to  the  benefit  of  the  estate,  and 
shall  be  moreover  liable  to  pay  all  the  debts  of  the  estate.  We  think  this 
statute  is  not  applicable  to  the  heir  of  an  estate  who  has  the  right,  if  he  chooses, 
to  take  possession  of  the  estate  and  dispose  of  it  as  he  pleases,  subject  only  to 
legal  restraint  by  the  creditors,  and  under  the  responsibility  of  paying  the  debts 
of  the  succession.  According  to  that  statute,  if  a  stranger  to  the  succession 
should  possess  himself  of  the  estate  and  convert  it  to  his  own  use  without  au- 
thority, the  consequence  of  a  conviction,  in  a  criminal  proceeding,  would  be  to 
render  him  liable  for  all  the  debts  of  the  estate,  but  in  regard  to  the  heir,  a 
criminal  prosecution  could  not  lie,  because  by  law  he  is  seized  of  the  estate, 
and  becomes  the  lawful  possessor  whenever,  under  the  responsibilities  of  heir, 
he  enters  into  the  possession.  The  case,  therefore,  turns  on  the  question  whe- 
ther the  defendant  has  rendered  himself  liable  by  doing  some  act  which  neces- 
sarily supposes  his  intention  to  accept,  and  which  he  would  have  no  right  to  do 
but  m  his  quality  of  heir.  If  he  has  done  any  such  act,  the  article  982,  ot  the 
Civil  Code,  expressly  renders  him  liable.  Art  984  says :  it  is  necessary  the 
intention  should  be  united  to  the  fact,  or  rather  manifested  by  the  fact,  in  or- 
der that  the  acceptance  be  inferred.  Art  998  declares,  that  the  sale  of  the 
least  article  of  property  belonging  to  the  succession  will  render  the  person 
called  to  the  succession  irrevocably  the  heir,  unless  he  cause  himself  to  be  au- 
thorized by  the  Judge  to  make  the  sale  at  public  auction  on  a  petition  alleging 
the  necessity  for  it  When  Bantam  K  Place  died  he  was  the  lessee  and  man- 
ager of  the  American  Theatre.    He  died  on  the  2d  of  November,  1860,  at  the 
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MoMisms  defendant's  house,  and  up  to  that  time  was  apparently  in  possession,  as  lessee 
Place.  of  the  Theatre,  of  the  scenery,  machinery,  wardrobe  and  other  property  ap- 
purtenant to  the  Theatre.  A  few  days  after  his  death,  to  wit,  on  the  12th  No- 
yember,  1852,  the  defendant  sold  all  the  moyables  in  the  Theatre  to  MandeU 
and  Charleif  to  whom,  with  defendant's  consent  if  not  by  his  procurementi  the 
owners  of  the  Theatre  transferred  the  lease  of  £an»om  Place,  haying  yet  sey- 
eral  years  to  run.  The  defendant  endeavors  to  establish  that  the  property  be- 
longed to  himself  and  not  to  his  brother's  succession.  We  agree  with  the 
Judge  below  that  the  title  set  up  by  him  must  be  considered  a  simalation.  The 
property  was  owned  by  BanMm  Place  in  1845,  when  it  was  seized  at  the  suit 
of  one  of  his  creditors,  and  adjudicated  to  the  defendant,  L,  H.  Place  and  S. 
P.  Stkhney,  but  the  deed  recites  that  the  notes  of  Rantom  K  Place  and  Stich- 
ney  were  giyen  for  the  price  of  the  adjudication.  Banaem  Place  continued  in 
possession  of  the  property  after  the  adjudication.  As  the  defendant  neither 
paid  nor  bound  himself  to  pay  the  price,  and  the  possession  continued  in  JZon- 
9<fm  Place  as  before  the  sale,  although  under  a  lease  from  the  defendant,  there 
was  in  reality  no  change  of  title  as  regards  the  half  of  it  adjudicated  to  the 
defendant — the  sheriff's  deed  can  only  be  yiewed  as  a  means  resorted  to  of 
placing  the  title  of  the  property  in  the  name  of  defendant  to  protect  it  from  the 
pursuit  of  Baneom  Place's  creditors.  The  sale  being  simulated,  the  question 
arises  whether  the  act  of  selling  the  property  and  conyerting  the  proceeds  to 
his  own  use,  constitutes  an  acceptance  of  the  succession  by  the  defendant  so  as 
to  render  him  liable  as  heir  for  the  debts.  We  differ  irom  our  brother  Judge 
in  his  conclusions  on  this  point.  Although  the  intention  is  required  to  be 
united  to  the  fact,  it  is  clear  from  the  phraseology  of  article  984  referred  to, 
that  the  fact  may  be  taken  as  manifesting  the  intention — ^the  sale,  as  we  haye 
seen,  of  the  least  article  of  property  belonging  to  the  succession  without  the 
authority  of  the  Judge,  is  one  of  those  &ct8  which  manifests  the  intention  to 
accept — ^but  it  is  contended  that  the  fact  here  did  not  manifest  the  intention  to 
accept,  because  the  defendant  sold  the  property  in  his  own  right  and  not  in  the 
capacity  of  heir,  and  we  haye  been  fayored  with  the  yiews  of  seyeral  of  the 
French  commentators  on  provisions  of  the  Napoleon  Code  similar  to  our  own. 
Those  authorities  only  go  to  this  extent,  that  where  a  person  has  some  title,  or 
supposes  he  has  a  right  to  the  property  by  a  title  other  than  that  of  heir,  the 
disposal  of  the  property  by  him  is  not  a  fact  manifesting  the  intention  to  ac- 
cept This  is  in  accordance  with  our  Code,  which  has  cyen  declared  it  in  express 
terms.  See  art  985.  But  we  consider  it  a  negatiye  pregnant  with  the  afBir- 
matiye,  that  if  the  heir  has  no  title  other  than  that  of  heir  and  no  right  to  sup- 
pose that  the  property  did  not  belong  to  the  succession,  then  he  does  commit 
an  act  manifesting  the  intention  to  accept  when  he  disposes  of  the  property. 
A  simulated  title  confers  no  right  whatever.  No  action  is  necessary  to  anntd 
it  because  it  is  a  nullity  in  itself — and  if  a  person,  called  to  a  succession  with- 
out any  other  right  than  that  derived  from  a  simulated  title,  disposes  of  pro- 
perty belonging  to  the  succession,  he  renders  himself  liable  as  heir.  As  heir 
he  had  the  right  to  sell,  and  the  law  will  presume  that  he  sold  in  that  capacity 
only  in  which  he  could  have  supposed  he  had  any  right  to  the  property.  It  is 
objected  that  the  petition  contains  no  allegation  by  which  the  defendant  could 
be  rendered  liable  as  having  had  only  a  simulated  title  to  the  property  disposed 
o£  It  was  not  necessary,  in  our  opinion,  to  make  this  allegation  in  order  to 
sustain  the  plaintiff's  action. 
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It  18,  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the     McMiroraB 
Court  below  be  aflSrmed,  the  costs  of  this  appeal  to  be  paid  by  the  defendant        placb. 
appellant. 

Re-hearing  refused. 


Ellen  Hahris   v,  James   B.  Hays — Catharine  Guenther, 
Warrantor. 

It  is  the  duty  of  the  appellant  to  lee  that  the  record  containi  all  the  eridenee  on  which  the  ease 
was  tried.  If  he  neglect  so  to  do,  the  Court  Is  without  the  means  of  reriewlng  the  case,  and  the 
appeal  will  be  dismissed. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J.    /.  Q. 
Bradford,  for  plaintiff  and  appellant     0,  M.  Bradford^  for  defendant 
Wm,  H.  Eunt^  for  warrantor. 

Campbell,  J.  This  is  a  petitory  action,  instituted  by  the  plaintiff,  /.  B, 
Hays,  for  the  recovery  of  a  slave,  with  damages  for  his  wrongful  detention. 
The  defendant  filed  a  general  denial,  calling  in  warranty  his  vendor,  Mrs.  Car(h 
line  G,  Hoffman,  The  warrantor  interposed,  among  other  exceptions,  that  of 
lis  pendens,  which  was  sustained  and  the  suit  dismissed ;  from  which  judgment 
the  plaintiff  has  appealed. 

We  are  unable  to  reverse  this  judgment,  inasmuch  as  the  record  contains  no 
part  of  the  evidence  on  which  it  was  rendered,  notwithstanding  the  certificate 
of  the  clerk  that  it  is  a  complete  transcript  of  all  the  documents  filed,  of  all 
the  evidence  adduced,  and  of  all  the  proceedings  had  on  the  trial.'* 

Under  this  state  of  the  case  we  would  feel  bound  to  reverse  the  judgment  if 
the  record  itself  did  not  disclose  the  fact  that  evidence  was  adduced  on  the 
trial,  and  the  consequent  falsity  of  the  certificate.  That  the  error  in  the  cer- 
tificate resulted  from  inadvertence  we  are  willing  to  believe,  yet  we  deem  it 
proper  at  the  same  time  to  express  our  disapprobation  of  the  inexcusable  negli- 
gence of  the  officer  who  granted  it 

It  may  further  bo  remarked  that  the  plaintiff  has  offered  no  explanation  of 
the  fiu:t  of  his  having  filed  a  record,  which,  though  certified  to  be  complete, 
appears  by  his  own  averments,  contained  in  his  application  for  a  new  trial,  to 
be  imperfect — being  content,  as  it  would  seem,  to  rest  his  hopes  for  a  rever- 
sal of  the  judgment,  on  an  irregularity,  not  of  his  opponent,  but  imputable 
rather  to  himself  He  cannot  profit  by  his  own  wrong.  It  was  his  duty  to 
bring  up  the  evidence  on  which  the  case  was  tried.  Not  having  done  so,  the 
Court  has  not  the  means  of  reversing  the  judgment  appealed  from ;  but  must 
presume  that  it  was  rightly  rendered,  and  on  sufficient  evidence. 

The  appeal  is,  therefore,  dismissed  at  the  costs  of  the  appellant 

Re-heariog  refused. 
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1M*W  ^^^  State   v.  The  Judge  of  the  Fifth  District  Court. 

SLIDELL,  C.  J.  After  the  order  was  made  and  signed,  granting  a  suspen- 
sive appeal  and  approving  the  bond  furnished  by  the  appellant,  we  think 
the  jurisdiction  of  the  District  Court  was  incompetent  to  disturb  the  order. 
See  Feniberton  v.  Zacharie^  4  Louisiana,  206. 

It  is,  therefore,  ordered,  &c.,  that  a  writ  of  prohibition  issue  in  this  case,  as 
prayed  for  in  the  petition. 


John  Winthrop  v,   Stephen  Jarvis. 

An  ezecator  may  bind  himaelf  individually  for  a  debt  of  the  tucoenion ;  and  where  the  pronlae  la 
made  to  pay  the  debt  at  a  specified  time,  it  is  not  merely  an  aeknowledgment  of  the  debt,  bat 
is  a  contract  which  may  be  enforced  against  him  indiyidually,  although  the  promise  be  made  by 
him  in  an  instrument  in  which  he  describes  himself  as  executor. 

I>efendant  pleaded  certain  claims  in  reconrention,  but  evidence  in  support  of  them  was  ezelnded, 
on  the  ground  that  they  were  not  oonneeted  with  plaintiff's  demand.  By  tKt  Oimri  .'—We  think  It 
should  have  been  distinctly  alleged  in  the  reconvenUonal  plea  that  the  obligation  signed  by  de- 
fendant was  the  result  of  a  general  settiement  which  was  intended  to  embrace  all  debts  and  ac- 
counts between  the  parties.    The  evidence  was,  therefore,  properly  excluded. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Bwhanan^  J.  Jo- 
sephsj  for  plaintiff.    Durant  A  Homer ^  for  defendant  and  appellant 

Slidell,  C.  J.  The  obligation,  upon  which  the  suit  is  brought^  is  an  express 
promise  on  the  part  of  the  defendant  to  pay  to  the  plaintiff  the  total  of  certain 
amounts  acknowledged  to  be  due  to  him  by  the  defendant  individually  and  as 
executor  of  N.  Jaroia,  The  exception  that  the  suit  for  that  portion  of  the 
amount  which  was  due  by  the  succession  of  Nathan  Jarvis  should  have  been 
instituted  against  the  defendant,  as  executor,  was  properly  overruled.  An  ex- 
ecutor may  bind  himself  individually  for  a  debt  of  the  succession,  and  where 
the  promise  is  made  to  pay  the  debt  at  a  specified  time,  it  is  not  merely  an  ac- 
knowledgment of  the  debt,  but  it  is  a  contract  which  may  be  enforced  against 
him  individually,  although  the  promise  be  made  by  him  in  an  instrument  in 
which  he  describes  himself  as  executor. 

The  defendant  pleaded  certain  claims  in  reconvention,  but  evidence  in  sup- 
port of  them  was  excluded  upon  the  objection  that  tiiey  were  not  connected 
with  the  plaintiff^s  demand. 

We  think  it  should  have  been  distinctly  alleged  in  the  reconventional  plea, 
that  the  obligation  signed  by  the  defendant  was  the  result  of  a  general  settle- 
ment, which  was  intended  to  embrace  all  debts  and  accounts  between  the  par- 
ties. For  want  of  such  averment,  we  think  the'  District  Judge  did  not  err  in 
refusing  to  receive  testimony  in  support  of  the  reconventional  demand. 

The  defendant  will  not  be  precluded  from  bringing  his  action  upon  the  claims 
alleged  in  his  plea. 

Judgment  affirmed,  with  costs. 
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Yoorhus,  J.,  Buchanan,  J.,  and  Campbell,  J.,  concurred  with  Slidell,      wnmnw 

C.   J.  Jabtb. 

OoDEN,  J.  (dissenting.)  I  consider  the  defence  to  be,  substantially,  that  the 
obligation  sued  on  was  the  result  of  a  settlement  of  mutiuil  accounts  between 
the  parties,  designed  to  embrace  all  their  respective  claims,  and  that  through 
error  the  obligation  was  executed  for  a  larger  amount  than  was  due  to  the 
plaintiff,  in  consequence  of  the  omission  of  two  items  of  indebtedness  on  the 
part  of  the  plaintiflf^  which  were  unknown  to  defendant  at  the  time  of  the  settle- 
ment The  claims  on  both  sides  were  equally  liquidated  and  demandable  pre- 
vious to  the  execution  of  the  obligation,  and  the  compensation,  to  the  extent  of 
the  mutual  indebtedness  of  the  parties  to  each  other,  took  effect  ip»o  jure. 
An  obligation  given  through  error  for  a  debt  already  extinguished  by  legal 
compensation  may,  in  my  opinion,  be  resisted  by  a  plea  in  reconvention,  with- 
out violating  the  principle  which  requires,  that  the  reconventional  demand 
should  be  incidental  to  or  connected  with  the  principal  demand — ^being  a  de- 
fen<»  to  the  action,  it  is  necessarily  connected  with  the  plaintiff's  demand. 

For  these  reasons  I  have  not  been  able  to  concur  fully  in  the  opinion  just 
had. 


John  W.  Rollins  v.  Jerome  Watson — Elliot,  Intervener. 

Interrenor,  m  agent  of  one  Crane,  a  creditor  of  Wataoriy  reoelved  two  horses  from  Wataon^  with  the 
understanding  that  Tnterrenor  should  sell  them,  and  if  the  horses  sold  for  more  than  Crane's 
claim,  the  surplos  should  be  paid  to  WaUonr-it  for  less,  Waimm  should  make  up  the  deficit.  On  an 
attachment  against  ITotam,  the  horses  were  seised,  and  the  Interrenor  claimed  them  as  his 
property.  By  the  Court. ^— IK  cannot  be  held  that  the  interrenor  owned  the  horses  either  by  sale, 
or  daUon  enpaiement,  there  being  no  price^no  sufficient  consideration  to  sustain  such  a  transfer. 
Nor  yet  can  he  be  reganled  as  pledgee  for  the  delivery  not  being  accompanied  by  an  act  either  in 
public  fonn,  or  under  private  signature,  did  not  invest  him  with  the  right  of  causing  his  debt  to  be 
aatisfled  by  preference. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Thomas 
Hunton,  for  plaintiff.     UptoUy  for  appellant 

Campbell,  J.  On  the  dd  January,  1853,  plaintiff  instituted  suit  by  attach- 
ment against  the  defendant,  Jerame  Wateon,  Under  the  writ  issued  in  this 
case,  certain  horses  were  attached,  two  of  which  the  intervener,  Joeeph  Elliot, 
claimed  by  third  opposition,  as  his  property,  by  virtue  of  a  transfer  from  de- 
fendant, made  December  81 — the  horses  having  been,  as  he  alleges,  taken  from 
bis  possession  after  their  delivery.  The  third  opponent  further  claimed  dama- 
ges and  obtained  an  injunction  inhibiting  the  sale  of  the  horses  thus  seized. 
The  property  attached  having  been  sold,  the  proceeds  of  the  sale  remain  in  the 
hands  of  the  Sheriff,  subject  to  the  claims  of  the  respective  parties. 

A  rule  was  taken  by  the  plaintiff  on  the  intervener  to  show  cause  why  the 
injunction  should  not  be  dissolved,  to  which  exceptions  were  filed  but  subse- 
quently withdrawn,  and,  by  consent  of  parties,  the  merits  of  the  case,  invol- 
ving the  ownership  of  the  property  attached,  were  tried  upon  the  rule. 

Judgment  was  rendered  dismissing  the  intervention  and  dissolving  the  in- 
*  junction,  with  damages ;  from  which  judgment  the  intervener  has  appealed. 
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On  the  trial  the  interveuor  failed  to  establish  his  title  to  the  property  at- 
Watboh.       tached,  and  from  the  testimony  of  the  witnesses,  it  would  seem  that  he  held  it 
as  mandatory,  rather  than  as  owner. 

It  appears  that  the  intervenor,  as  agent  of  one  Orane^  a  creditor  of  the  de- 
fendant, received  from  him  the  horses  in  question,  agreeing,  in  the  language  of 
the  witness,  to  "take  and  sell  them  and  apply  the  proceeds  to  pay  Cranes 
debts ;  and  if  there  was  any  surplus,  to  pay  it  oyer  to  WaUon;  if  not,  WaUon 
would  pay  the  difference.^'  This  debt,  (the  consideration  of  the  alleged  trans- 
fer,) was  evidenced  by  a  note  then  and  yet  in  the  possession  of  Elliot^  he  never 
having  delivered  it  to  defendant  It  was  produced  by  him  at  the  trial,  and  one 
of  the  witnesses,  Edgell^  deposes  that,  after  the  sale,  intervenor  stated  that  the 
horses  had  been  placed  in  his  hands  for  sale,  and  that  he  had  no  interest  in 
them — ^that  if  he  did  not  succeed  in  the  suit,  he  still  held  the  note. 

Under  these  circumstances  it  cannot  be  held  that  the  intervenor  owned  the 
horses  either  by  sale,  or  dation  en  paiementy  there  being  no  price — ^no  sufficient 
consideration  to  sustain  such  a  transfer.  Nor  yet  can  he  be  regarded  as  pled- 
gee ;  for  the  delivery  not  being  accompanied  by  an  act,  eidier  in  public  form, 
or  under  private  signature,  did  not  invest  him  with  the  right  of  causing  his 
debt  to  be  satisfied  in  preference.  G.  C,  art  8124-5;  Session  Acts,  1852, 
p.  15,  sec.  2.  The  intervenor  might,  perhaps,  under  the  agreement,  have  sold 
the  horses  and  imputed  the  price  to  the  payment  of  the  debt  due  him ;  but 
this  he  would  have  done  as  agent,  for  until  the  sale  and  delivery,  the  ownership 
remained  in  the  defendant,  and  the  object  continued  subject  to  seizure  for  his 
debts. 

Judgment  affirmed. 


L.  A   Pellerin  V,  J.  C.  Lf.vois  at  al. 

By  Ute  Oouri:  When  the  record  comes  np  withoat  the  eridence,  nothing  can  be  aaiigned  as  error  in 
the  Supreme  Court  that  could  have  been  cured  by  evidence  in  the  Oouri  below. 

The  defendant,  In  Injunction,  Is  under  no  obligation  to  hare  the  eTidence  taken  down  in  wriU&g 
for  the  use  of  his  adversary— In  case  the  latter  should  wish  the  appeal. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lee^  J.  Schmidt, 
for  plaintiff  and  appellant.    Benjamin  <£  Micau,  for  defendant 

Campbell,  J.  On  the  petition  of  the  appellant,  Z.  A,  Pellerin,  a  writ  of 
injunction  issued  from  the  Second  District  Court  of  New  Orleans,  April  16, 1862, 
inhibiting  J,  C.  Letoie,  the  appellee,  and  the  Sheriff,  from  proceeding  further  in 
the  execution  of  a  writ  of  seizure  and  sale,  issued  in  the  suit  of  ■/!  C,  Letois  v. 
PelUrin,  On  the  22d  April,  the  defendant  obtained  a  rule  on  plaintiff  to  show 
cause  why  the  injunction  should  not  be  dissolved,  on  the  ground  that  the  writ 
issued  in  the  case  was  a  second  writ,  issued  on  a  petition  containing  the  same 
allegations,  the  first  injunction  having  been  dissolved  by  a  judgment  of  said 
Court,  which  judgment  was,  on  appeal,  affirmed  by  the  Supreme  Court 

We  are  unable  to  revise  the  judgment  complained  of,  as  the  transcript  does 
not  show  the  grounds  on  which  the  first  injunction  was  dissolved.  The  i^ipel- 
lant  has  failed  to  bring  up  the  evidence,  or  a  certificate,  in  relation  to  it,  and  it 
is  well  settled  that  when  the  record  comes  up  without  the  evidence,  nothing 


NEW  ORLEANS,  DECE^fBER,  1858.  437 

can  be  assigned  as  error  which  could  have  been  cured  by  evidence  in  the  Court      Pellbum 
below.     The  defendant,  in  injunction,  was  under  no  obligation  to  have  the  evi-    lbtovkt al. 
dence  taken  down  in  writing  for  the  use  of  his  adversary,  in  case  he  should  wish 
to  appeal. 

Under  the  circumstances,  we  must  infer  that  the  District  Judge  had  before 
him  evidence  sufficient  to  sustain  the  judgment 

MoUin  V.  Thompaan,  9  M.  R,  275.  Miller  v.  Whittier,  0  L.  72.  Cox  v.  Beth- 
any, 10  L.  164.     Foteler  v.  Smith,  1  R.  448. 

The  appeal  is,  therefore,  dismissed  at  the  costs  of  appellant. 

Schmidt,  for  a  re-hearing: 

As  it  appears  to  the  undersigned  that  the  opinion  delivered  in  the  above  cause 
is  predicated  upon  an  error  of  fact,  it  becomes  his  duty  to  apply  for  a  re-hear- 
ing, for  the  following  causes  and  reasons  : 

First.  Because  it  is  a  mistake  to  sujypose  that  the  record  does  not  contain  all 
the  etidenee  on  which  the  cause  was  tried  in  the  lower  Court. 

The  Court  say,  "  That  they  cannot  review  the  judgment  complained  of,  as 
the  transcript  does  not  show  the  grounds  on  which  the  first  injunction  was  dis- 
solved." 

Such  a  knowlege  is  no  doubt  requisite  to  the  decision  of  the  cause ;  but  the 
Court  will  not,  it  is  presumed,  punish  the  appellant  for  the  omission  to  furnish 
that  evidence,  unless  the  omission  be  attributable  to  his  fault  or  neglect 

The  appellant  is  bound  to  furnish  a  correct  transcript  of  all  the  evidence  and 
proceedings  of  the  inferior  Court,  in  the  cause  in  which  he  appeals.  If  he  has 
done  this,  he  has  performed  his  duty ;  and  to  require  more,  would  be  to  exact 
something  which  the  law  does  not  authorize. 

The  Court  further  say,  *^  The  appellant  has  failed  to  bring  up  the  evidence, 
or  a  certificate  in  relation  to  it;  and  it  is  well  settled,  that  when  a  record  comes 
up  without  the  evidence,  nothing  can  be  assigned  as  error  which  could  have 
been  cured  by  evidence  in  the  Court  below." 

The  conclusion  is  indisputable,  if  the  fact  from  which  it  is  deduced  be  true  ; 
but  that  /act  has  no  existence ;  ergo,  the  conclusion  is  not  applicable  in  this 
cauae. 

The  appellant  has  brought  up  all  the  evidence  on  which  the  cause  was  tried 
helow,  and  this  appears  conclusitely  from  the  record  in  the  Supreme  Court 

The  certificate  of  the  clerk  declares  that  the  record  contains  all  the  documents 
and  all  the  proceedings  had  on  the  trial  of  the  rule,  &c.  It  does  not  assert,  his 
terhis,  that  it  contains  all  tht  evidence,  since  it  is  evident  from  the  record  that 
no  etidenee  whatever  was  offered. 

Gentlemen  so  familiar  with  the  practice  of  the  District  Courts  as  the  members  of 
the  Supreme  Court,  need  not  be  told  that  the  introduction  of  evidence,  whether 
oral  or  written,  is  a  proceeding  in  the  cause ;  and  that  the  record,  containing 
all  the  proceedings,  must  necessarily  show  whether  any  evidence  was  offered, 
and  by  whom.  This  is  a  formality  which  is  never  omitted  by  the  clerk,  because 
the  law  allows  him  compensation  for  swearing  witnesses  and  registering  docu- 
ments ;  and,  where  the  record  makes  no  mention  of  the  offering  of  evidence  by 
either  party,  it  is  morally  certain  that  none  was  offered. 

If  any  evidence  was  offered  on  the  trial  below,  it  must  be  conceded  that  such 
evidence  was  either  verbal  or  documentary ;  it  could  not  have  been  documen- 
tary, because  all  the  documents  are  in  the  record ;  and  it  could  not  have  been 
'eerhal,  because  if  a. witness  had  been  introduced,  mention  of  it  would  have  been 
made  among  the  proceedings.  Fairly,  to  come  to  any  other  conclusion,  appears 
to  the  undersign^  impossible. 

Should  there,  however,  still  remain  the  shadow  of  a  doubt  on  the  subject,  it 
must  vanish  upon  looking  at  the  entry  on  p.  11  of  the  record,  where  the  clerk 
declares,  that  ^^c^ter  argument  of  counsel"  the  cause  was  submitted. 

If  the  Court  will  take  the  trouble  to  examine  the  various  records  in  their  ar- 
chives, they  will  find  that  the  clerk  invariably,  when  proof  is  offered,  says, 
*^ after  heariuy  evidence  and  argument  of  counsel,"  and  no  minute  clerk  would 
omit  to  mention  the  production  of  evidence,  if  it  had  been  produced. 

Presumptions,  in  opposition  to  the  usual  and  regular  manifestation  of  a  series 
of  facts,  are  entitled  to  no  weight,  and  lead  to  no  safe  or  probable  conclusions. 
They  should  be  disregarded,  as  mere  vague  conjectures ;  and,  as  the  presump> 
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tion  in  this  case  is,  that  if  evidence  had  been  adduced,  mention  would  have  been 
i«voi/'bt  Ah.    ^^^^  of  *t  somewhere  ;  the  Court  must  conclude,  in  conformity  with  the  truth, 
that  the  evidence  wanted  to  enable  it  to  decide  the  cause,  and  which  should 
have  been  furnished  in  the  lower  Court  by  defendants,  was  never  offered. 

That  this  is  true,  was  not  denied  by  the  counsel  of  the  appellee,  on  the  aJig;u- 
mcnt  of  tho'  cause,  and  he  attempted  to  show  that  its  production  was  unneoes- 
sary,  because  the  records  of  a  Court  were  always  open  for  the  inspection  of  the 
Judge  of  the  Court  who  might  refer  to  them,  although  not  in  evidence  in  a  case 
like  the  present,  where  the  object  was  simply  a  comparison  of  two  petitioDS. 
Had  the  fact  been  as  the  Court  suppose,  it  is  not  to  be  doubted  that  he  would 
have  insisted  on  the  dismissal  of  the  suit  on  that  ground,  but  he  did  not  even 
pretend  to  do  so,  for  the  obvious  reason  that  the  record  was  complete. 

There  is  another  fact  connected  with  the  record  in  this  cause,  of  which  the 
Court  is  unquestionably  ignorant,  and  which  forbids  the  appellee  from  availing 
himself  of  any  defect  or  incorrectness  of  the  Record.  It  is  this,  viz :  the  recoid 
in  this  cause  was  brought  up  and  filed  by  t?i€  appellee  himulf.  Tt  appears,  that 
the  appellee,  apprehensive  that  if  he  waited  for  the  return  day  of  the  appeal,  he 
might  be  frustrated  in  his  expectations  of  having  it  tried  at  the  term  at  which 
it  was  made  returnable,  caused  the  record  to  be  made  out  aiid  JUed  it  hinnelf 
in  this  Court.  If  he,  therefore,  has  filed  an  incomplete  record,  it  is  his  faulty 
not  ouTS^  and  it  would  not  be  just  or  equitable  to  let  himprofithy  hieovn  ttrong. 
This  would  be  a  /rand  on  plaintiff,  which  we  are  sure  the  respectable  counsel 
of  defendant  would  scorn  to  perpetrate,  and  of  which  they  would  not  avail 
themselves,  even  if  the  Court  were  disposed  to  sanction  it — a  thing  not  sup- 
posable. 

Second.  It  is  respectfully  insisted,  that  by  no  possible  ingenuity  of  the  human 
mind  can  it  be  fairly  or  logically  inferred  in  this  cause,  that  the  judge  had  h^ore 
him  evidence  sufficient  to  sustain  the  judgment. 

The  rule  taken  on  plaintiff  was  to  show  cause,  why  the  injunction  should  not 
be  set  aside,  because  one  exactly  similar  had  already  been  dissolved. 

All  the  Court  can  possibly  presume  in  favor  of  the  judgment  is,  that  the 
plaintiff  in  the  rule  sustained  his  allegation  by  proof.  The  next  inquiry  is, 
therefore,  what  species  of  proof?  written,  of  course,  since,  in  order  to  prove 
that  one  piece  of  writing  is  exactly  similar  to  another,  both  must  be  produced. 
But  a  piece  of  writing  is  a  document,  and  all  the  documents  on  which  the  cause 
was  tried  are  in  the  record,  and  to  presume  the  contrary  is  to  presume  that  the 
derk  has  certified  to  a  falsehood.  No  Court  would  be  justified  in  going  this 
length  in  sustaining  a  judgment  of  any  Court 

The  reasoning  of  the  Court  in  the  judgment  under  consideration  being,  there- 
fore, based  on  the  supposed  existence  of  a  fact,  wKich  neter  had  an  existence  ; 
and  upon  the  presumed  production  of  a  document  which  neter  was  produced, 
unless  the  Clerk  of  the  inferior  Court  deliberately  certified  to  a  falsehood  ;  it  is 
respectfully  asked  that  a  re-hcariug  be  rewarded. 

Had  it  been  hinted  on  the  argument  of  the  cause  that  doubts  existed  as  to 
the  completeness  of  the  record,  the  undersigned  would  then  have  shown,  as  he 
has  now  had  the  honor  to  do : 

1st  That  a  fair  and  attentive  examination  of  the  proceedings  in  the  inferior 
Court,  and  the  certificate  of  the  clerk,  necessarily  lead  to  the  conviction  that  the 
record  is  complete,  and  contains  all  the  evidence  on  which  the  cause  was  tried 
below. 

2d.  That  if  the  record,  or  the  certificate  of  the  clerk,  be  incomplete,  it  is  not 
the  fault  of  appellant,  but  of  the  appellee,  who  brought  up  and  filed  the  record 
as  a  complete  transcript  of  all  the  proceedings  in  the  inferior  Court,  and  who 
cannot  avail  himself  of  his  own  wrong  to  appellant's  prejudice ;  nor  will  the 
Court  punish  appellant  for  the  fault  of  the  appellee. 

The  undersigned  regrets  the  necessity  which  forces  him  to  occupy  the  valua- 
ble time  of  the  Court  in  examining  again  a  question  that  has  already  engaged 
its  attention.  He  thinks  himself,  however,  fully  justified  in  so  doing  by  the  con- 
siderations above  set  foith,  and  being  persuaded  that  the  Court  will  take  plea- 
sure in  correcting  any  error  into  which  they  may  have  inadvertently  fallen,  he 
has  the  honor,  respectfully,  to  submit  the  preceding  observations. 

Slidell,  C.  J.,  (on  the  re-hearing.)  It  is  ordered,  a(^'udged  and  decreed  that 
the  judgment  rendered  by  this  Court,  in  this  case,  on  the  6th  of  June  last,  n- 
main  undisturbed. 
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DA?fiKL  Kennedy  t;.  Thomas  Hynes. 

alloirttd  for  a  MtoUnm  appeal . 

APPEAL  from  the  Fifth  District  Court  of  New  Orieans,  Buchanan,  J.  Bright, 
for  appellee.    No  counsel  appeared  for  defendant  and  appellant 

VooRHiEs,  J.  The  defendant  is  appellant  from  a  judgment  rendered  against 
him  on  a  promissory  note.    The  general  issue  is  the  only  defence  set  up  hy  him. 

There  is  no  assignment  of  errors  on  the  face  of  the  record,  and  we  have  not 
been  able  to  discover  any  other  grounds  for  the  appeal  than  that  for  delay. 

The  appellee  prays  that  the  judgment  be  affirmed,  with  damages,  on  the 
ground  that  the  appeal  is  frivolous.  Under  the  provisions  of  Article  907  of  the 
Code  of  Practice,  we  think  his  prayer  should  be  allowed. 

It  is,  therefore,  decreed  that  the  judgment  of  the  District  Court  be  affirmed, 
with  five  per  cent,  damages  on  the  sum  of  eighteen  hundred  and  seventy  three 
dollars  and  sixty  cents,  amount  of  the  note  sued  upon,  to  wit:  ninety -three 
doUars  and  sixty-five  cents,  and  costs  of  suit  in  both  Courts. 


Moses  Levy  and  A.  Skavees  v.   Elizabeth  Wbber  and  Jean 

Touhner. 

Where  an  amended  petition^  which  changed  materially  the  action,  was  never  aerred  on  the  defendant, 
and  its  allegations  nerer  put  at  isBoe-— It  will  not  be  considered  as  oonstitating  any  part  of  the 
pleadings. 

In  oidta  instltated  by  plaintlA  against  one^  Weber,  an  attachment  was  leried  on  a  lot  and  boildlngi  in 
possession  of  defendants.  Defendants  intervened,  and  claimed  the  property,  by  purchase,  from 
Weber.  Plaintiffli  answered  that  the  sale  to  defendants  was  Araadolent  and  simulated.  Judgment 
was  rendered  in  C&vor  of  plainUfb  for  the  amount  of  their  claims,  "  with  privilege  on  the  property 
atteehed.**  Execution  was  issued,  and  ftook  the  SherilTs  return  it  appeared  that  the  property  at- 
tached was  adjudicated  to  the  plain tiflli.  Defendants  reAised  to  give  up  the  property,  and  this 
action  was  brought  for  property. 

By  the  Omtrt:  It  does  not  appear  that  either  of  the  defendants  was  ever  notified  of  the  sale,  and  as. 
the  plaintUb  allege,  they  have  continued  to  occupy  the  premises  since  the  sale.  It  must  be  con- 
ceded that  the  proceedings  in  those  suits  were  exceedingly  loose  and  irregular.  There  is  nothing 
In  the  record  which  shows  that  the  claim  o^  the  intervener  was  adjudicated  upon,  or  that  it  was 
abandoned ;  neither  does  It  appear  that  the  intervener  had  any  knowledge  of  the  Judgment  ren- 
dered against  her  vendor,  recognislDg  the  attaching  creditor's  privilege  on  the  property.  In  the 
Skbaence  of  such  proof,  and  in  view  of  all  the  circumstances  disclosed  by  the  record,  it  is  clear 
that  the  rights  of  the  intervener  must  stand  unaffected.  So  thought  the  District  Judge,  for  his 
Judgment  was  chiefly  based  on  the  ground  that  the  plalntiirs  were  bound  to  resort  to  the  revocatory 
action. 

APPEAL  from  the  District  Court,  Third  District,  Parish  of  Jefferson,  Clarke^ 
J.  JourdaUj  for  plaintiffs  and  appellants.  Zhnfimr,  for  defendants. 
VooRHiEs,  J.  The  plaintifi&  alle^  that  thej  purchased  a  certain  lot  of  ground 
and  buildings,  situated  in  the  Faubourg  Delassise,  Parish  of  Jefferson,  at  a 
SherifiTs  sale  on  the  28th  of  February,  1852 ;  and  that  the  defendants  hating 
occupied  said  property  since  that  time,  although  requested,  have  refused  to  pay 
rent,  and  to  remove  from  the  same  \  whereupon,  they  pray  that  the  defendants 
be  ejected  from  the  said  property,  and  decreed  to  pay  them  one  hundred  dollars 
damagea 
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The  defendant,  Elizabeth  Weher^  avers  that  she  purchased  the  property  in 
dispute,  hona  fide^  from  Peter  Weher^  by  notarial  act,  on  the  5th  of  March,  1851, 
and  afterwards,  on  the  10th  of  July,  1851,  conveyed  one  undivided  half  thereof 
to  her  co-defendant,  Jean  Joumle^  for  a  valuable  consideration.  Both  of  the 
defendants  aver  that  they  have  been  in  the  uninterrupted  possession  of  said 
property  from  the  date  of  their  respective  conveyances. 

It  appears  that  the  plaintiffs,  in  a  supplemental  petition,  attacked  the  convey- 
ances set  up  by  the  defendants,  on  the  ground  of  fraud  and  simulation.  But 
as  it  does  not  appear  that  that  amendment,  though  material,  as  it  altered  the 
plaintiff^s  demand,  was  ever  served  on  the  defendants,  or  put  at  issue,  it  is  dear 
that  it  cannot  be  considered  as  constituting  any  part  of  the  pleadings  in  this 
action.  The  plaintiffs^  right  of  action  must,  therefore,  rest  on  the  legality  of 
the  title  under  which  they  claim. 

It  appears  that  in  a  suit  instituted  by  Mow9  Levy,  one  of  the  plaintiffs,  against 
Peter  Weber,  a  writ  of  attachment  was  levied  on  the  property  in  dispute..  The 
defendant,  Elizabeth  Weber,  intervened  in  that  suit,  by  way  of  third  oppoKttion, 
and  claimed  the  sameby  purchase  from  Peter  Weber,  on  the  5th  of  March, 
1851.  Moms  Levy  answered  the  third  opposition,  by  pleading  a  general  denial, 
and  averring  that  the  property  attached  belonged  to  Peter  Miller ;  that  the 
pretended  sale  set  up  by  the  intervener,  if  any  such  existed,  being  made  on  the 
eve  of  the  absconding  of  Peter  Miller,  of  which  the  intervener  had  knowledge, 
was  fraudulent,  collusive  and  void  ;  that  it  was  a  mere  simulation,  and  if  not 
such,  the  price  was  far  beneath  the  value  of  said  property.  On  the  trial  of  that 
case,  it  appears  that  the  only  judgment  rendered,  was  a  judgment  in  fkvor  of 
Moses  Levy  againt  Peter  Weber,  for  the  amount  of  his  claim,  "  with  privilege 
on  the  property  attached." 

A  second  attachment  suit  was  instituted  by  A.  Searers,  the  other  plaintiff^ 
against  Peter  Weber,  in  which  the  pleadings  and  judgment  appear  to  be  sub- 
stantially similar  to  those  in  the  other  case.  An  execution  was  issued  on  the 
judgment  in  the  former  case.  From  the  return  of  the  Sheriff  on  it,  it  appears 
that  the  property  in  dispute  was  adjudicated  to  the  plaintiffs  on  the  28th  of 
February,  1852,  at  a  coffee-house,  at  the  comer  of  Rousseau  and  Philip  streets, 
where  the  sale  was  advertised  to  take  place.  It  does  not  appear  that  either  of 
the  defendants  was  ever  notified  of  it;  and,  as  the  plaintiffs  allege,  they  have 
continued  to  occupy  the  premises  since  that  sale. 

It  must  be  conceded  that  the  proceedings  in  those  suits  were  exceeding  loose 
and  irregular.  There  is  nothing  in  the  record  which  shows  that  the  claim  of 
the  intervener  was  ever  adjudicated  upon,  or  that  it  was  abandoned.  Neither 
does  it  appear  that  the  intervener  ever  had  any  knowledge  of  the  judgments 
rendered  against  her  vendor,  recognizing  the  attaching  creditor's  privilege  on 
the  property.  In  the  absence  of  such  proof,  and  in  view  of  all  the  circum- 
stances disclosed  by  the  record,  it  is  clear  that  the  rights  of  the  mtcrvenor  must 
stand  unaffected.  So  thought  the  District  Judge,  for  his  judgment  was  chiedy 
based  on  the  ground  that  the  plaintiffs  were  bound  to  resort  to  a  revocatoiy 
action. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,  with  costs. 

Slidell,  G.  J.  I  have  not  examined  the  merits  of  this  cause,  being  of  opinion 
that  the  motion  to  dismiss,  made  by  the  appellee  in  this  case,  should  prevail, 
the  transcript  being  incomplete.     See  Ouillart  v.  MareelUne,  7  Annual,  p.  4f2. 
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JuxiiTs  Amis  et  al.  v.  Bank  of  Kentucky. 

upon  the  dissolution  of  an  iqjunction,  which  arrests  the  execution  of  ajadgment,  the  judgment  cred- 
itor is  only  entitled  to  interest  to  the  date  of  the  dissolution. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J.    Thos. 
N.  Pierce,  for  plaintiff.     Stockton  it  Steele,  for  defendant  and  appellant 

VooRBiEs,  J.  The  defendant  obtained  a  judgment  against  Tfieophilm  Free- 
man, for  the  sum  of  $1236,  with  five  per  cent,  interest  per  annum  on  $1225, 
from  the  30th  of  January,  1844,  until  paid.  A  writ  oi  fieri  facias  was  issued 
on  this  judgment  and  levied  on  two  negroes,  *as  the  property  of  Freeman.  The 
plaintiff  claimed  the  ownership  of  the  negroes,  and  enjoined  the  sale.  The 
judgment  dissolving  his  injunction  condemned  him  to  pay  the  defendant  **twenty 
per  cent,  damages,  and  eight  per  cent,  interest,  from  the  27th  of  June,  1848, 
on  the  amount  of  the  judgment  enjoined,  to  wit:  $1236,  and  five  per  cent  from 
the  30th  of  January,  1844,  on  $1225,  &c."  On  this  judgment  an  execution 
was  issued,  directed  to  the  Sheriff  of  the  Parish  of  Madison,  which  was  also 
enjoined.  On  its  dissolution,  the  plaintiff,  and  his  sureties  on  the  bond,  were 
condemned,  in  solido,  to  pay  the  defendant  the  sum  of  $193  44,  as  danutges, 
and  eight  per  cent  interest  on  $967  44,  from  the  12th  of  June,  1850,  until 
paid. 

On  the  19th  of  January,  1852,  ffill,  McLean  &  Go,  paid  $1584  16,  as  the 
amount  purported  to  be  due  on  both  judgments  in  the  injunction  cases,  and 
were,  by  reason  thereof,  specially  subrogated  to  all  the  rights  of  the  defendant 

Afterwards,  the  plaintiff  and  subrogees  took  a  rule  on  the  defendant  and 
Robert  Mott,  attorney  of  record,  to  show  cause  why  the  sum  of  $830,  alleged 
to  have  been  overpaid  by  them  in  error,  should  not  be  reimbursed. 

From  the  judgment  rendered  in  favor  of  the  plaintiff  and  subrogees,  making 
the  rule  absolute  for  the  sum  of  $358  89,  the  defendant  in  the  rule  appealed. 

The  appellees  also  complain  of  an  error  in  the  judgment  to  their  prejudice, 
and  ask  us  in  their  answer  to  amend  it  so  as  to  allow  them  the  sum  of  $708. 

We  consider  both  judgments  in  the  injunction  cases  as  final  and  conclusive 
between  the  parties.  The  correctness  of  the  adjustment  made  between  them 
under  those  judgments,  by  the  Court  below,  is,  therefore,  the  only  matter  into 
which  we  can  inquire.  We  think  the  damages  and  eight  per  cent,  interest 
were  properly  allowed  on  the  amount  due,  on  the  judgment  enjoined,  including 
interest  to  the  27th  June,  1848,  to  wit:  $1505,  but  that  the  Court  below  erred 
in  computing  the  interest  from  that  day  to  the  19  th  of  January,  1852,  when 
the  payment  was  made.  As  the  judgment  was  silent  on  the  subject,  the  inte- 
rest should  have  been  computed  to  the  date  of  the  dissolution  of  the  injunction, 
to  wit:  the  10th  of  April,  1849.  In  Brown  v.  Congot,  8  R.  17,  where  a  similar 
question  was  involved,  it  was  held,  in  relation  to  third  persons,  that  the  party 
was  only  entitled  to  interest  up  to  the  date  of  the  dissolution  of  the  injunction, 
as  at  that  time  he  would  be  at  liberty  to  proceed  with  his  execution. 

As  to  the  other  injunction,  the  damages  and  interest  allowed  by  the  judg- 
ment are  clearly  specified,  and  admit  of  no  doubt 

'  In  relation  to  the  claim  set  up  by  the  appellant,  for  costs  incurred  in  the  ori- 
ginid  suit  against  Fhreeman,  for  the  custody  of  the  negroes  under  seizure  during 
the  pendency  of  the  injunction  suit,  we  concur  in  opinion  with  the  Court  below, 
56 
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Axis  m  al.     that  it  was  a  matter  for  special  damages,  which  should  haye  been  set  up  and 
Baxk  or       proved  on  the  trial  of  the  injunction  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of  the  lower 
Court  be  amended  so  as  to  allow  the  plaintiffs  and  appellees  the  sum  of  five 
hundred  and  eighty-six  dollars  and  sevonty-two  cents,  and  that,  so  amended,  it 
be  affirmed,  with  costs  in  both  Courts. 


Cu&isTOFHR  CoLOMB  et  al.  t;.  Geoegb  W.  Jones  et  al. 

p.,  the  tutor  of  a  minor,  purchased,  at  a  Judicial  sale,  a  slave  belonging  to  the  minor,  and  the  widov 
Id  community.  The  widow  approved  of  the  purchase.  Afterwards  F.  was  rtmojo^  from  tha  Is- 
torshlp,  his  account  homologated— and  R.,  being  appointed  in  his  stead,  was  authorised  hj  the 
Court  to  receive  the  price  of  the  sale.  Bdd  .'—This  judgment  was,  by  implication,  a  judicial  ap- 
proval of  the  sale,  and  the  Probate  Court  was  competent  to  sanction  it.  It  may  well  have  been 
considered  by  the  Probate  Judge  advantageous  for  ttie  minors  that  their  new  tutor  should  take  tta 
value  of  the  slave  In  mouey,  rather  than  bring  a  suit  against  F.  to  rescind  the  sale. 

It  seems,  from  the  phraseology  of  Article  2189  of  the  Civil  Code,  that  a  minor  Injure  I  by  a  Holatton 
of  Its  provisions,  or  his  tutor  under  judicial  sanction,  may  waive  the  pen  ilty  which  it  eatabUsliM, 
and  claim  indemnity  for  the  loss. 

APPEAL  from  the  District  Court,  Fifth  District,  Parish  of  Assumption, 
Randall^  J.  C,  A,  Johruon^  for  plaintiffs.  Rdby^  for  defendants  and 
appellants 

RosT,  J.    (Slidsll,  J.,  dissenting.)    This  is  an  hypothecary  action. 

In  1849  the  plaintifib  instituted  an  action  against  Eaphad  Molere^  alleging 
that  he  had  been  their  tutor,  and  claiming  from  him  the  proceeds  of  the  sucoes- 
sions  of  their  fiither  and  mother.  Molere  admitted  the  tutorship  and  bis 
indebtedness,  and  judgment  was  rendered  against  him  for  the  amount  clairaed 
and  interest,  with  mortgage  on  all  his  property »  to  take  effect  from  the  15th  of 
August,  1840. 

Molere  was,  at  that  time,  the  owner  of  a  tract  of  land  which  he  sold  on  the 
26th.December,  1842,  to  Edmond  Slattery,  under  whom  the  defendants  hM^ 
The  plaintiffs  alleging  these  facts,  and  the  insolTency  of  Molere^  seek  to  enforce 
their  legal  mortgage  on  this  land. 

The  defendants  deny  the  existence  of  the  mortgage,  and  that  BaphaelMohr^ 
ever  was  the  tutor  of  plaintiff.  They  allege  that  in  1889  FrauQou  MqUt4  waa 
duly  appointed  their  tutor,  and  gave  bond,  and  that  he  has  noTer  beendepmed 
of  the  tutorship,  or  otherwise  superseded. 

They  further  allege  that  while  acting  as  tutor  of  the  plainti£b,  and  adminia- 
teriag  the  succession  of  their  &ther,  as  such,  he  became  the  purchaser  of  the 
entire  property  of  said  succession ;  that  this  sale  was  a  nullity,  which  the  plain- 
tifl&  cannot  now  ratify  to  the  prejudice  of  third  persons;  they,  finally,  allege 
that  the  judgment  against  i^Aa«^Jfo2^d  is  fraudulent  and  collusiye.  There 
was  judgment  against  them,  subjecting  the  land  to  the  plaintiffs'  mortgage,  and 
they  appealed. 

The  plaintiffs  have  established,  by  satisfactory  evidence,  that  iVoup^  Mo- 
lere had  received  the  sums  for  which  they  have  obtained  judgment  against  him. 
It  is  true  that  no  judgment  can,  at  this  time,  be  found  depriving  Frca%f^  Mo- 
lere of  the  tutorship,  but  his  declaration  is  of  record  in  the  Court  of  Probata, 
iti  answer  to  a  petition  presented  for  his  removal,  liuit  he  was  insolvent,  and 
had  no  objection  to  be  removed.     The  Judge  might  well  have  considered  this 


NEW  ORLEANS,  DECEMBER,  1858.  443 

\  ft  resignation,  authorizing  him  to  cause  another  tutor  to  be  appointed,  and  as    ^^o^im  "al 


Fran^ou  Mblere  subsequently  rendered  his  account  In  Court,  was  discharged  as 
tutor,  and  the  legal  mortgage  existing  on  his  property  raised,  it  is  manifest  that 
if  he  was  not  remoyed,  he  consented  to  be  superseded,  or,  In  other  words,  re- 
signed. 

It  is  next  contended  that  Raphael  MoUtb  was  never  appointed  tutor;  it  is 
shown  that  he  acted  as  such  under  the  supervision,  and,  at  times,  under  the 
order  of  the  Court  of  Probates.  The  letters  of  tutorship  are  found,  although 
the  judgment  appointing  him  is  not  We  cannot  doubt  that  he  was  tutor,  but 
whether  he  was  or  not  is  Immaterial  After  Frangoii  Molere  had  been  dis- 
charged, he,  Baphasl  MoUr§,  received  funds  belonging  to  the  minors  in  right  of 
their  mother,  while  he  was  still  the  owner  of  the  land  in  dispute,  and  whether 
as  tutor,  or  as  intermeddler,  a  legal  mortgage  attached  up^  it  in  favor  of  the 
plaintifb  at  least  to  the  amount  thus  received. 

The  property,  composing  the  succession  of  their  father,  was  all  purchased 
by  Frani^oU  Molere^  while  he  was  tutor,  and  it  is  shown  that  he  paid  over  to 
Baphael  MoUre  the  price  for  which  he  was  bound.  The  plaintiflb  sued  the  latter 
in  affirmance  of  the  sale,  and  the  Judgment  rendered  in  their  favor  was  in  part 
for  that  price. 

The  sale  to  Franpois  Mbl&re  was  a  nullity,  and  when  the  minors  became  of 
age,  their  title  to  the  property  thus  sold  was  unimpaired.  They  chose,  how- 
ever, to  ratify  the  sale  by  suing  for  the  price  in  1849,  seven  years  afl»r  the 
land  of  the  defendants  had  gone  out  of  the  possession  of  Raphael  Molere^  and 
the  only  remaining  question  in  the  case,  is,  whether  this  ratification  reverts 
back  to  the  date  of  the  sale  to  Fran^oii  Molere,  or  whether  it  is  itself  a  new 
title,  taking  effect  from  its  date  only.  In  the  case  of  Mereier  v.  Canonge,  the 
Court  hold  that  where  a  slave,  inherited  by  minors  from  the  succession  of  their 
mother,  has  been  illegally  sold  by  their  natural  tutor,  they  will  not  be  allowed 
to  ratify  the  sale,  and  claim  the  price  from  their  tutor,  to  the  prejudice  of  other 
creditors  of  the  latter.     12th  Robinson,  885. 

The  principle  of  this  decision  is  applicable  to  the  present  case.  The  nullity 
resulting  from  the  illegal  purchase  of  the  minor's  property,  is  of  the  same  char- 
acter as  that  resulting  from  the  illegal  sale  of  it,  and  should  have  no  greater 
legal  effects. 

The  French  commentators  seem  to  agree  that,  although  nullities  of  this  de- 
scription may  be  ratified,  their  ratification  has  no  retro-active  effect ;  that  it 
derives  all  its  force  from  the  act  of  ratification,  and  produces  legal  effects  only 
from  the  date  of  that  act.  It  is  viewed  by  them  as  a  new  title,  to  be  executed 
independently  of  the  first ;  and  rights  acquired  by  third  persons^  since  the  void 
act,  but  before  the  ratification,  are  in  no  manner  affected  by  it  7  Toullier,  557, 
56S.     80  Duranton,  pp.  525  et  seq. 

Under  this  view  of  the  law  which  we  adopt,  the  plaintiffs  have  no  legal  mort- 
gage on  the  land  of  the  defendants,  for  the  proceeds  of  the  succession  of  their 
fiaCher.    The  judgment  must,  therefore,  be  reversed. 

It  is,  therefore,  ordered  that  the  judgment  in  this  case  be  reversed. 

It  is,  further,  ordered  that  the  legal  mortgage  of  the  plaintifik  be  recognized 
to  the  amount  of  $107  81,  with  legal  interest,  from  the  80th  August,  1840, 
untn  paid. 

It  is  further  ordered  that  in  default  of  pajrment  of  said  sum  and  iDterej;t,  the 
land  described  in  the  petition  be  seized  and  sold  to  pay  them.    It  is  further 
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CoLOMB  R  AL    Ordered  that  the  costs  of  the  District  Court  be  paid  by  the  defendants,  and 
jasm  KT  AL.     those  of  the  appeal  by  the  plaintiffs. 

A  re-hearing  having  been  applied  for  and  granted,  the  judgment  of  the  Court 
was  pronounced  by 

Slidell,   C.  J.    I  was  unable  to  concur  when  a  judgment  was  rendered 
by  the  former  Supreme  Court,  refusing  to  recognize  a  tacit  mortgage  in  fiiTor 
of  the  plaintifis  on  the  land  of  the  defendants,  for  the  proceeds  of  the  succes- 
sion of  their  father.     A  re-hearing  was  granted,  and  the  subject  remaining 
•  undetermined  by  our  predecessors,  is  now  to  be  adjudged  by  this  Court 

My  views  remain  unchanged,  and  I  will  briefly  state  my  reasons. 

The  conclusions  of  Mr.  Justice  East,  who  was  the  organ  of  a  majority  of  the 
Court,  appears  to  rest  upon  the  following  propositions :  That  the  purchase  of 
the  slave  in  1829  atjthe  probate  sale,  by  Francois  Molere,  then  tutor  of  the 
minors,  was  a  nullity,  and  when  the  minors  came  of  age,  their  title  to  the  prop- 
erty was  unimpaired.  That,  although  they  chose  to  ratify  the  sale  in  lBi9,  by 
sueing  Baphael  Molere,  their  second  tutor,  for  the  price  which  he  had  collected 
in  1840,  this  ratification  could  not  retroact  to  the  prejudice  of  Slatt^ry,  who 
bought  from  Raphael  in  1842  the  land  which,  under  mesne  conveyances,  the  de- 
fendants now  hold. 

Under  the  circumstances  of  the  case,  I  am  not  prepared  to  treat  the  purchase 
of  the  slave,  by  Fran^oUy  as  a  nullity  at  the  time  when  Eaphad  sold  his  land 
to  Slattery,  The  proper  consideration  of  the  subject  requires  a  preliminary 
statement  of  the  material  facts. 

The  plaintiffs  are  the  children  of  Celestin  Molere  and  Artemise  Breaux.  In 
the  fall  of  1829  Celestin  died.  In  November,  1829,  upon  the  petition  of  the 
mother,  who  declared  her  unwillingness  to  accept  the  tutorship,  Francois  Mo- 
lere was  appointed  tutor  of  the  two  minors,  Ermina  and  Jasephy  and  Raphael 
Molere  was  appointed  curator  of  the  third  minor,  then  unborn.  In  December, 
1829,  under  an  order  of  the  Court  of  Probates,  the  slave  and  a  plough,  the  only 
property  in  which  Celestiri's  succession  had  any  interest,  were  sold  by  the  Pro- 
bate Judge,  and  Franfois,  the  tutor,  became  the  purchaser.  The  price  of  the 
plough  was  $4,  cash ;  of  the  slave  $1090,  payable  in  three  equal  instalments  in 
March,  1831, 1832, 1838.  This  property  is  described  in  the  probate  proceedings 
"  as  property  belonging  to  the  community  which  existed  between  CeUetin  Mo- 
lere  and  his  wife  Artemise  Breaux"  In  1881  Mre,  Molere  brought  suit  against 
FranfoU,  to  have  him  removed  from  the  tutorship,  by  reason  of  his  alleged  un- 
fitness for  the  office,  and  neglect  of  the  interest  of  the  minors.  In  her  petition, 
she  remarks  upon  the  invalidity  of  his  purchase,  but  elects  to  ratify  it,  and 
claims  from  him  her  share  of  the  price  as  widow  in  community.  This  particu- 
lar suit  does  not  appear  to  have  been  prosecuted.  But  it  is  shown,  satisfacto- 
rily to  my  mind,  that  Francois  Molere  afterwards  consented  to  be  removed  ; 
that  Raphael  Molere  was  appointed  tutor  in  1840 ;  that  Francois  rendered  an 
account  to  the  Probate  Judge  of  the  nett  proceeds  of  his  purchase ;  that  the 
account  was  judici?illy  approved,  the  money  received  in  three  years  by  JSa/^Ao^ 
and  Francois  discharged. 

At  the  time  of  the  probate  sale,  Mrs,  Molere,  the  surviving  widow,  had  a  half 
interest  in  the  property  sold,  subject,  it  is  true,  to  the  debts  of  the  community, 
which  were  quite  insignificant  I  think  there  is  reason  to  believe  she  was  ac- 
quainted with  the  fact  of  the  purchase  by  Frangois,  and  at  all  events  she  ex- 
pressly approved  it,  in  1831,  and  claimed  her  share  of  the  price  from  him.    Now 
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it  is  clear,  quoad  her  interest  in  the  slave  and  his  price,  that  the  plaintiffs  must  CoLomm  al 
claim  through  the  mother,  and  stand  in  her  stead.  And  it  seems  to  mc  it  can-  Johkb  kt  il. 
not  be  said  that  in  1840,  after  Mrs.  Molere^s  death,  when  Raphael^  the  new- 
tutor,  settled  vrith  Frangois  for  the  price  of  the  property,  the  entire  sale  of  that 
property  was  a  nullity,  and  he  had  no  right  to  receive  any  part  of  the  money. 
I  am,  moreover,  not  prepared  to  say  that  the  sale  could  be  treated  in  1842  as 
ft  nullity,  even  as  to  the  interest  of  Oeleitin^  which  was  inherited  from  him  by 
his  minor  children.  For,  it  must  be  observed,  that  the  judgment  in  1840,  which 
homologated  the  account  rendered  by  Fran^U,  and  authorized  Baphael  to 
receive  the  price  of  the  slave,  was,  by  implication,  a  judicial  approval  of  the 
sale,  and  of  the  receipt  of  its  proceeds  by  Raphael^  two  years  before  Slattery^ 
under  whom  the  defendants  claim,  contracted  with  Raphael,  I  do  not  think  it 
was  incompetent  for  the  Probate  Court  to  sanction  the  sale,  as  it  did  by  the 
decree  in  1840.  It  may  well  have  been  considered  by  the  Probate  Judge  ad- 
vantageous for  the  minors  that  their  new  tutor  should  take  the  value  of  the 
slave  in  money,  rather  than  bring  a  suit  against  Francis  to  rescind  the  sale^ 
and  get  back  the  slave.  Such  an  action,  be  it  observed,  it  would  have  been  impos- 
sible to  maintain,  for  more  thanHhe  undivided  moiety  of  the  slave,  since  Ifrs. 
MoUre  had  ratified  the  sale  as  to  her  interest,  and  her  heirs  could  exercise  with 
respect  to  that  interest  no  greater  rights  than  their  mother. 

I  think  the  power  of  the  Probate  Court  to  sanction  the  receipt  of  the  price  of 
the  invalid  sale,  is  aided  by  a  consideration  of  the  peculiar  phraseology  of  the 
Article  11 89  of  the  Code,  which  the  defendants  invoke  to  defeat  the  plaintiffs. 
It  is  true  the  Article  says :  "  Every  curator  of  vacant  successions,  or  of  absent 
heirs,  is  prohibited  from  purchasing  by  himself,  or  by  means  of  a  third  person, 
any  property,  movable  or  immovable,  intrusted  to  his  administration ;"  but 
it  adds :  ^*  under  pain  of  nullity  (sous  peine  de  nullity,)  and  responsibility  for 
all  damages  caused  thereby.''  May  not  the  injured  party,  or  his  tutor  for  him^ 
under  judicial  sanction,  elect  to  waive  the  penalty,  and  say  to  the  illegal  pur- 
chaser, the  property  was  taken  from  the  estate  by  your  illegal  acts ;  indemnify 
the  estate  for  its  loss  It  was  well  argued  by  counsel  that  no  more  equitable 
measure  of  that  indemnity  could  be  adopted  as  against  Fran^ois^  than  thevalue 
he  himself  had  set  upon  it ;  nor  should  third  persons  complain,  for  his  interest 
as  the  purchaser  to  get  it  as  low  as  possible,  is  a  i^easonable  assurance  that  its 
value  was  not  coUusively  enhanced. 

Let  us  suppose^  however,  for  the  purpose  of  argument  only,  what  I  am  not 
prepared  to  concede,  that  a  Court  having  jurisdiction  over  the  property  of  the 
minors  could  not  by  such  a  decree,  under  such  circumstances,  conclusively 
aflSrm  the  sale.  There  is  another  view  of  the  subject,  which  may  solve  the 
present  question. 

He  who  beconaes  a  tutor  of  minors,  becomes  answerable  for  the  faithful  man- 
agement of  their  affairs.  This  responsibility  is  guarantied  by  a  tacit  mortgage 
of  the  tutor's  property  in  favor  of  the  minors,  dating  from  his  appointment. 
The  language  of  the  Code  is  broad.  The  tutor  shall  administer  the  minor's 
estate  as  a  prudent  administrator  (bon  pere  de  famille)  would  do,  and  shall  be 
rcspon^ble  for  all  damages  resulting  from  a  bad  administration.  Article  827. 
The  property  of  the  tutor  is  tacitly  mortgaged  in  favor  of  the  minors  from  the 
day  of  the  appointmant  of  ths  tutor,  as  security  for  his  administration,  9,nd /or 
the  responsibility  which  results  from  it.     Art.  354. 

As  soon  as  Raphael  was  appcHnted  tutor,  it  was  clearly  his  duty  to  do  one  of 
two  things — either  to  sue  for  the  rescision  of  the  sale,  or  to  collect  the  price* 
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OauntB  vr  AL  If  the  formor,  his  duty  has  beeo  neglected,  and  the  interests  of  the  mioora  have 
J0MB8  R  XL.  suffered.  There  is  no  injustice,  under  that  theorj,  and  under  the  evidence  in 
the  cause,  In  as.'iurning  that  the  minors  have  been  damnified  to  the  amount  of 
the  slaveys  value,  by  the  tutor's  neglect  If,  on  the  contrary,  it  was  lawful  for 
him,  under  the  sanction  of  the  decree,  to  adopt  the  sale  and  ooUect  the  price, 
the  responsibility  of  Raphael  to  account  for  It  to  the  minors,  attached  at  the 
date  of  its  receipt,  and  that  responsibility  was  secured  by  the  tacit  mortgage. 

I  am,  therefore,  unable  to  perceive  how  the  action  of  the  pbintifik  ia  to  faQ, 
under  which  ever  view  we  regard  the  second  tutor's  duty. 

However  sensibly  we  may  appreciate  the  hardship  of  our  system  of  tacit 
mortgages,  its  remedy  is  not  a  matter  within  our  province  The  Code  gives  a 
minor  that  security  for  the  faithful  administration  of  his  pr(^>erty,  and  it  is  our 
duty  to  enforce  it  It  is  not,  however,  improper  to  observe  that  the  present 
case  is,  in  a  great  degree,  divested  of  the  hardships  usually  mcident  to  that  en- 
forcement, by  the  fact  of  knowledge  of  the  dangers  they  were  about  to  incur 
on  the  part  of  the  defendants,  and  those  purchasers  through  whom  they  derive 
title. 

I  think  the  former  judgment  of  the  Sdpreme  Court  should  be  reversed,  and 
the  judgment  of  the  District  Court  affirmed. 

All  the  Judges  concurring,  it  is,  therefore,  decreed  that  the  judgment  hereto- 
fore rendered  by  the  Supreme  Court  in  this  cause  be  set  aside ;  and  it  is  further 
decreed  that  the  judgment  of  the  District  Court  be  affirmed,  with  cost& 

BccHANAN,  J.  In  the  case  of  Msrcier  v.  Canonge,  12  Robinson,  885,  it  was 
held  that  when  a  slave,  inherited  by  minors,  had  been  illegally  sold  by  their 
tutor,  the  minors  will  not  be  allowed  to  ratify  the  sale  to  the  pnjudice  of  other 
creditors  of  the  tutor. 

This  doctrine  appears  to  me  sound  in  law,  and  consonant  to  eqoity.  Credi- 
tors, and  I  will  add  purchasers,  without  notice,  ought  to  be  protected  against 
such  ratifications. 

But  the  present  case  differs  from  that  of  Meroi&r  v.  Cairumge  in  this :  that  the 
defendants  are  purchasers,  with  notice  of  the  daim  of  plaintifib  against  Raphael 
Molere,  for  the  price  of  their  slave,  illegally  sold  by  Franf^oU  MelUre.  This 
notice  is  patent  upon  the  title  of  defendants  to  the  land,  against  which  plaintifEi 
seek  to  exercise  their  tacit  mortgage. 

It  is  this  peculiar  feature  of  this  cause,  which  induces  me  to  concur  in  the 
affirmation  of  the  judgment  of  the  District  Court 
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Campbell,  J.,  was  absent  duriDg  this  term. 

Peck  &  Lyman   v.  Henry  C.  D wight. 

One  bound  for  the  claim  sued  on,  in  any  event.  Is  a  competent  witness. 

APPEAL  from  the  District  Court,  Parish  of  St  Mary,  NieJiolls,  J.  Olititr, 
for  plaintiffs  and  appellants.  Gibbon^  for  defendant. 
Ooden,  J.  I  think  this  case  should  be  remanded,  with  directions  to  the 
Court  below  to  receive  the  testimony  of  William  Sharp,  The  objection  made 
to  his  testimony,  on  the  ground  of  interest,  in  my  opinion,  cannot  be  sustained. 
He  swears  against  his  own  interest  by  fixing  upon  himself  the  liability  for  the 
plaintiff's  claim,  so  that  he  will  be  bound,  in  any  event,  to  pay  the  amount  in 
controversy.  I  do  not  see  how  he  could  be  made  liable  for  the  costs  of  the 
present  suit,  no  matter  in  which  way  it  is  decided.  If  judgment  should  be  ren- 
dered against  J}wight,  it  would  be  impossible  for  I>wight  to  recover  the  costs 
of  this  suit  from  Sharp,  on  the  ground  that  it  was  a  debt  for  which  Dwight 
was  the  security  of  Sharp,  because  Duight  and  Sharp  have,  by  their  declara- 
tions, denied  such  a  relation  between  them  to  have  existed,  and  the  plaintiff 
has  neither  alleged  or  offered  to  prove  any  such  lact.  The  action  is  based 
upon  an  alleged  advance  made  by  them  to  Ikcight,  and  the  only  question  is 
whether  the  advance  was  intended  to  be  made  to  Dicight  or  SJuirp,  The  fact 
that  at  the  time  of  making  the  advance,  a  special  guarantee  was  taken  by  the 
plaintiffii  from  Ihcight^  that  the  sugar  and  molasses  should  be  sbipped  to  their 
house  by  Hard,  and  that  it  was  expressly  stipulated  in  the  guarantee,  that  if 
the  sugar  and  molasses  should  be  lost  or  damaged  on  the  voyage,  Ihoight 
should  not  be  responsible,  is  a  reason  for  requiring  explanation  of  the  whole 
transaction.  The  authorities  cited  by  the  plaintiffs*  counsel  do  not  apply  to  the 
circumstances  of  this  case,  and  the  case  ought  to  bo  remanded  for  a  new  trial. 
67 
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Peck  k  Ltmak  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Dwio'irr.  Court  below  be  revci-sed,  and  the  case  remanded,  with  directions  to  the  Judge 
to  receive  the  testimony  of  William  Sharp  ;  and  it  is  further  ordered  that  the 
costs  of  this  appeal  be  paid  by  the  defendant. 

SuDELL,  C.  J.,  and  Buchanan,  J.,  concurred  with  Ogdbn,  J. 

YooRiiiES,  J.,  dissenting.  The  plaintiffs*  demand  is  based  on  the  following 
circumstances.  In  January,  1850,  Thomas  Hord  purchased  of  William  Sharp 
a  sugar  estate  on  certain  terms  and  conditions,  stipulating,  among  other  things, 
to  deliver,  in  payment  of  the  price,  to  the  order  of  his  vendor,  two-thirds  of 
each  crop  of  sugar  and  molasses  to  be  made  by  him  on  said  estate  for  six  con- 
secutive years,  the  balance  of  the  price,  after  the  expiration  of  that  time,  to  be 
paid  in  full.  On  the  25th  of  January,  1851,  Hord  shipped  one  hundred  and 
sixteen  hogsheads  of  sugar,  eighty-four  tierces  of  molasses,  and  four  tierces  of 
cistern  bottom  to  the  plaintiffs,  merchants  of  New  York,  to  be  sold  for  his  ac- 
count, insti'ucting  them  to  place  the  net  proceeds  thereof  to  the  credit  of  Sharp, 
except  one-third  of  the  molasses  and  cistern  bottom,  which  he  reserved  for 
himself.  The  day  previous  to  the  shipment,  Hord  drew  the  following  order  in 
favor  of  Sharp  on  Lyman,  one  of  the  plaintiffs :  "  Mr.  K  E,  Lyman  will 
please  pay  Wm.  Sharp^  or  order,  the  proceeds  of  one  hundred  and  sixteen 
hogsheads  of  sugar  and  two  thirds  of  the  proceeds  of  eighty-four  tierces  mo- 
lasses and  four  tierces  of  cistern  bottom,  and  oblige,  &c.**  On  the  25th  of 
January,  1851,  the  day  after,  the  following  endorsement  was  made  on  it :  "  Pay 
the  proceeds  of  the  within  sugar  and  molasses  to  H.  C.  Dttight,  or  order,"  and 
signed  by  Sharp.  On  this  assignment  the  defendant  procured  from  the  plain- 
tiffs an  advance  of  $6500.  The  proceeds  of  the  consignment  having  fallen 
short  to  meet  the  amount  of  the  advance,  the  balance  resulting  in  favor  of  the 
plaintiffs  constitutes  the  subject  matter  in  dispute. 

The  rccfiipt  of  the  defendant  is  in  these  words :  "  Received,  Franklin,  Jan^ 
25th,  1851,  from  Peck  &  Lyman,  N.  E,  LymarC%  draft  on  the  said  Feck  A  Ly* 
man,  at  one  day^s  sight,  for  six  thousand,  two  hundred  and  fifty  dollars ;  also 
N.  E.  LymarCs  check  on  Canal  &  Bank^g  Co.,  New  Orleans,  for  two  hundred 
and  fifty  dollars,  in  all  six  thousand  and  five  hundred  dollars,  as  an  advance  on 
account  of  a  shipment  made  to  them  by  Thonia;i  Hord^  and  in  accordance  with 
an  agreement  signed  by  me  and  dated  this  day  ;  the  mid  Hord  hating  given 
an  order  for  a  portion  of  the  proceeds  of  the  said  shipment  to  Wm.  Sharp  and 
the  said  ordsr  being  endorsed  to  me,  the  said  sum  has  been  received  on  said 
order  and  is  to  be  credited  on  the  same."  The  defendant  gave  a  guarantee  to 
the  plaintiffs  that  the  sugar,  molasses  and  cistern  bottom  should  be  shipped  as 
stipulated  by  Eord  to  them  ;  its  obligations  extend  no  farther. 

From  this  state  of  facts  it  is  clear  that  the  defendant  is  liable  to  the  plaintifis 
for  the  balance  resulting  after  allowing  the  proceeds  of  the  consignment  as  a 
credit  But  it  is  urged  by  the  defendant  that  the  plaintiffs  must  fail  in  this  ac- 
tion, as  they  have  failed  to  establish  the  correctness  of  the  accounts  of  sales. 
From  the  nature  of  the  transaction  between  all  these  parties,  it  is  manifest  that 
the  defendant  cannot  question  the  correctness  of  those  accounts,  fford  alone 
can  be  affected  by  it :  the  net  proceeds,  whatever  the  amount  may  be,  are  to 
be  applied  in  part  payment  of  the  price  of  his  purchase.  Besides,  the  deposi. 
I^ion  of  Iford  shows  that  he  considered  the  accounts  of  sales  correct,  copies  of 
which  are  filed  in  connection  with  his  testimony. 
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In  relation  to  the  bill  of  exceptions  taken  to  the  opinion  of  the  Judge  ex-  P»*  *  hvuw 
cinding  the  deposition  of  Sharp  on  the  score  of  interest,  it  is  immaterial  to  con-       Owioiit. 
sider  it ;  it  cannot  vary  or  contradict  the  written  contract  between  the  parties 
in  the  absence  of  any  allegations  of  error,  surprise,  or  fraud. 

I  am,  therefore,  of  opinion  the  plaintiffs  ought  to  have  judgment  against  the 
defendant 


Succession  of  F.  Gautier. 

The  commivton  to  whUh  in  administrator  Is  entitled  is  two  and  a  half  per  cent,  upon  the  amount 

of  the  iarentorj,  dedacting  bad  debts.    C.  C.  1062. 
It  ii  not  necesaary,  nnder  the  provisions  of  the  Act  of  1^02,  chap.  805,  that  a  judgment  by  default 

should  precede  a  judgment   homologating   an  administrator's  account,  rendered  by  the  Clerk  of 

the  District  Court. 

APPEAL  from  the  District  Court,  Parish  of  Lafayette.     Crow  di  Qirard^  for 
administrator.     Mouton^  for  opponents  and  appellants. 

Buchanan,  J.  Three  creditors  of  this  estate  have  appealed  from  a  judg- 
ment of  homologation  of  a  tableau  of  distribution  rendered  by  the  clerk  of  the 
District  Court  of  Lafayette. 

The  appellee  (the  administrator  of  the  estate)  asks  us  to  dismiss  the  appeal, 
on  the  ground  that  the  claims  of  the  appellants,  singly,  do  not  equal  the  con- 
stitational  amount  requisite  to  give  this  Court  jurisdiction. 

But  by  the  admission  of  the  administrator  himself,  in  his  tableau,  the  claim 
of  one  of  the  appellants,  Eleazur  Pret^  exceeds  three  hundred  dollars.  As  all 
the  appellants  have  joined  in  one  appeal,  and  as  no  point  is  raised  in  argument 
which  is  not  common  to  all  of  them,  it  is  immaterial  to  examine  the  amount  of 
the  claims  of  the  other  two  appellants,  or  to  decide  whether,  in  a  controversy 
respecting  the  distribution  of  funds,  the  amount  of  the  fund  to  be  distributed,  > 
or  the  amount  of  single  claims,  is  the  standard  of  the  jurisdiction  of  this 
Court 

There  was  no  opposition  to  the  administrator's  account  filed  in  the  Court  be- 
low, but  the  appellants  rely  for  a  reversal  of  the  judgment  upon  errors  appar- 
ent on  the  face  of  the  record. 

The  account  is  very  loosely  drawn.  It  commences  with  the  following  item, 
being  the  only  one  to  the  credit  of  the  estate  : 

"  Amount  of  sales  which,  when  collected,  will  be  the  active  mass,  $3800  00." 

Under  the  head  of  privileged  debts  is  the  following  item : 

"Administrator's  commission,  $190  00." 

The  appellants  have  especially  directed  our  attention  to  this  item,  which  is 
jast  5  per  cent  upon  what  figures  in  the  tableau,  as  "  the  active  mass." 

The  commission  to  which  an  administrator  is  entitled  is  two  and  a  half  per 
cent  upon  the  amount  of  the  inventory  of  the  estate  administered,  after  de- 
dac.ing  bad  debts.     C.  C.  lOfjg. 

It  is  possible  that  the  commission  charged  in  the  account  does  not  exceed  the 
amount  allowed  by  law,  but  the  record  docs  not  show  that  such  is  the  case. 
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SuojEBBioK  or  In  other  respects  this  acrount  is  very  vague  and  unsatisfactory.  Many  of 
the  items  of  "privileged  debts"  declare  the  names  of  the  creditors,  but  not 
the  nature  of  the  claims.  Others  mention  the  nature  of  the  claim,  but  not  the 
name  of  the  creditor.  For  instance,  there  is  an  item^  "Attorney's  fees,  $100." 
Now,  the  attorneys  of  record  are  Crow  A  Oirardy  of  which  firm  we  under- 
stand the  administrator  to  be  a  member.  It  appears  to  us  that  this  it«m,  par- 
ticularly, should  have  stated  the  name  of  the  claimant,  in  order  to  enable  us  to 
judge  of  the  legality  of  the  claim. 

We  remark,  also,  that  the  account  makes  no  mention  of  the  place  of  resi- 
dence of  any  of  the  creditors,  as  required  by  article  1168  of  the  Civil  Code. 

"We  think  that  justice  requires  we  should  open  the  judgment  of  homologa- 
tion. 

There  is  a  point  of  practice,  raised  by  the  appellants,  upon  which  it  is  pro- 
per that  we  should  express  an  opinion. 

It  is  not  necessary,  under  the  provisions  of  the  Act  of  1862,  chap.  805,  that 
a  judgment  by  default  should  precede  a  judgment  of  homologation  of  an  ad- 
ministrator's account,  rendered  by  the  Clerk  of  a  District  Court 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  homologation, 
appealed  from,  be  reversed,  and  that  this  cause  be  remanded  for  further  pro- 
ceedings according  to  law — ^the  costs  of  appeal  to  be  borne  by  the  succession. 


Edward  P.  Dwight,  Adm'r,  &o.,  i?.  E.  J.  &  W    P.  Kemper. 

Suit  on  a  note  expressing  that  it  was  giren  for  a  fee  In  a  certain  cause.  The  Goart  held  that  evi- 
dence going  to  show  that  the  note  was  given  for  other  considerations  than  those  specified  on  the 
face  of  it,  was  properly  rejected. 

APPEAL  from  the  District  Court,  Parish  of  St  Mary,  Voorhits^  J.      Walker^ 
for  plaintiff.     J.  B.  Lea,  for  defendant  and  appellant. 

Slidell,  C.  J.  This  suit  is  upon  a  note  signed  by  the  defendants,  and  also 
upon  an  account  for  professional  services  in  certain  enumerated  causes. 

It  is  expressed  in  the  note  that  it  is  given  for  the  fee  of  Mr.  Dtcight  in  « 
certain  cause  of  which  the  title  is  therein  set  forth.  At  the  trial  of  the  cause 
witnesses  were  offered  to  show  that,  in  fact,  the  note  was  not  merely  for  Mr. 
Dicighfa  fee  in  the  cause  specified  in  the  note,  but  also  embraced  professional 
services  in  other  suits,  being  a  portion  of  those  charged  in  the  account.  We 
think  this  testimony  was  properly  rejected.  This  is  quite  different  from  show- 
ing by  parole  the  consideration  of  a  note  which,  on  its  face,  specifics  none ;  and 
it  is  proper  to  observe  that  there  was  no  allegation,  nor  offer  of  proof  of  fraud 
or  mistake,  in  the  confection  of  the  instrument.   " 

The  other  matters,  discussed  in  argument  by  the  appellants,  involve  ques- 
tions of  fact.  Were  we  acting  originally  upon  the  case  we  might  perhaps  have 
allowed  a  few  dollars  less  than  the  District  Judge  awarded,  but,  upon  a  review 
of  the  whole  case,  we  are  not  able  to  say  that  injustice  has  been  done,  or  that 
there  is  any  error  authorizing  a  reversal. 
Judgment  affirmed,  with  costs. 
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Samuel  R.  Bell  v.  George  Elliott. 

BoitOD  a  imnniaBorynote.  Pl«a,  prescription.  Plaintiff  had  brought  suit  previonsly;  was  called 
and  not  appearing,  ir as  nonsuited.  BtjVi^  Court:  In  such  a  case,  at  least  when  unex.  lained, 
the  Article  3485,  C.  0.  applies,  and  the  interruption  Is  considered  as  not  having  occurred. 

APPEAL  from  the  District  Court,  Parish  of  St.  Mary,  Voorhie9,  J.  Brent 
A  Baker  and  Moukell^  for  plaintiff  and  appellant.  J,  B.  Lea,  for  de- 
fendant 

Slidell,  C.  J.  The  note  is  prescribed  unless  prescription  has  been  inter- 
rupted. The  only  interruption  asserted  is  the  former  suit  against  the  defendant 
upon  the  same  note.  But  the  plaintiff  then  was  called  and  not  appearing,  was 
nonsuited.  In  such  a  case,  at  least  when  unexplained,  the  Article  8485,  C.  C, 
applies,  and  the  interruption  is  considered  as  not  having  occurred.  There  is  an 
attempt  to  explain  the  plaintiff's  failure  to  appear,  but  it  is  loose  and  defective. 
It  does  not  appear  that  the  plaintiff  had  used  diligence,  or  was  taken  by 
surprise. 

Judgment  affirmed,  with  costs. 


EvAitisTE  Decuir   V,  L.  A.  Veazey  et  al. 

The  prescripUon  of  one  year,  established  by  Article  1939  of  the  Ciod*),  is  not  applicable  to  simulated 
sales. 

The  prescription  of  ten  years,  established  by  Article  S442  of  the  Code,  requires  good  faith  in  the 
purchaser. 

In  an  action  to  annul  a  simulated  sale,  the  prayer  of  the  petition  was,  that  the  property  be  "  sold  in 
satisfaction  of  petitioner's  Judgment ; "  but  the  Judgment  decreed  the  property  "subject  to  the  Just 
claims  of  his  (defendant's)  creditors."  An  amendment  of  the  decree  was  asked  for  so  as  to  make 
it  c  rrespottd  with  the  prayer.  By  the  (hurt:  The  appellee  is  entitled  to  the  amendment.  The 
Code  of  Louisiana  contemplates  that  the  revocatory  action  shall  enure  to  the  benefit  of  the  cred- 
itor who  has  been  at  the  expense  and  rUk  of  prosecuting  the  action,  (C.  G.  1972,)  and  although 
we  do  not  regard  the  present  action  as  coming  within  the  restrictions  and  limitations  applicable 
to  the  Actio  Pauliana,  or  revocatoHa^  yet  there  is  certainly  that  analogy  which  the  greater  bears 
to  the  less ;  and  the  practice  of  our  predecessors  has  been  in  conformity  with  the  prayer  of  plain- 
tUf's  petition. 

APPEAL  from  the  District  Court,  Parish  of  St  Martin,  Voorhies,  J.  L. 
Simony  for  plaintiff.  NichollSy  for  defendant  and  appellant 
Buchanan,  J.  The  petition  sets  forth  that  plaintiff  is  a  creditor  of  Lewis  A, 
Veaxey,  in  the  sum  of  four  hundred  and  sixteen  dollars  and  sixty -six  cents, 
with  interest,  by  judgment;  that  said  Z.  A.  Veazey  has  no  property  in  posses- 
sion ;  but  that  TheophtU  Veazey  claims  to  be  the  owner  of  certain  property 
described  in  the  petition,  by  virtue  of  a  notarial  act,  dated  the  29th  September, 
1836 ;  which  act  plaintiff  avers  to  be  false,  fraudulent  and  simulated,  made  for 
the  purpose  of  defeating  the  just  claims  of  the  creditors  ot  L.  A.  Veazey ^  who 
figured  in  the  said  act  as  vendor  of  the  property  in  question.  The  plaintiff 
prays  that  L.  A,  Veazey  and  TheopMle  Veazy  be  cited,  and  for  judgment  an- 
nulling the  notarial  sale  above  mentioned,  decreeing  the  property  to  belong  to 
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Dbccir        X.  A,  Veazey^  and  to  be  subject  to  seizure*  in  execution  of  pkintiff's  judgment 
YicAunr  bt  al.    aforesaid. 

The  petition  was  filed  in  1849.  Subsequently  one  of  the  defendants,  X.  A, 
Vtazey^  died,  and  the  suit  was  revived  against  his  widow  and  heirs.  In  1858, 
issue  was  joined,  and  the  parties  went  to  trial.  Judgment  being  rendered  in 
favor  of  plaintiff,  the  defendant,  Theophile  Veazey^  has  appealed. 

The  evidence  establishes  that  the  sale  by  Z.  A.  Veauy  to  his  brother,  the 
appellant,  of  three  lots,  with  the  houses  thereupon,  in  St  MartinsTille,  on  the 
29th  September,  1836,  was  a  simulation.  The  proof  of  this  fact  results  irom 
the  letters  of  the  appellant  himself,  and  from  a  counter  letter  signed  by  him. 
The  latter  document  is  in  these  words : 

"  Je  certifie  qne  la  ventc  de  la  propriety  sign6e  par  mon  frdre  i  mon  nom 
en  1836,  est  qu*une  vente  pour  guarantir  la  dite  propri6t6  de  tous  ses  crdan- 
ciers.  THEOPHILE  VEAZEY." 

The  defendant,  Theophile  Veazey^  has  pleaded  the  prescription  of  one  and 
ten  years  in  bar  of  this  action. 

The  one  year's  prescription  relied  upon,  is  that  mentioned  in  the  1989th  ar- 
ticle of  the  Civil  Code.  But  it  has  been  frequently  held  by  our  predecessors, 
and  the  doctrine  meets  with  our  entire  concurrence,  that  the  prescription  of  one 
year,  created  by  that  Article,  is  not  applicable  to  actions  to  avoid  a  simuUted 
sale.  The  language  of  the  leading  case  upon  this  point,  which  is  reported, 
Cammcicic  et  al  v.  Watson  et  al,  1st  Annual,  p.  132,  is  as  follows:  "  The  Code 
provides  for  the  avoidance  of  contracts.  It  has  no  reference  to  simulated  or 
pretended  agreements.**  And  again :  **  There  is  no  similarity  between  the 
revocatory  action  provided  for  in  our  Code,  and  the  action  to  have  a  simulated 
sale  decreed  to  be  so.  As  Merlin  says :  On  se  pourvoit  centre  un  acte  simul^, 
par  une  simple  demande  a  ce  qu'il  soit  declare  tel.  Rep.  de  Jurispr.  rerbo 
Simulation, 

See  also  1  Ann.  262;  8  Ann.  627 ;  4  Ann.  36 ;  5  Ann.  400;  13  La.  129 ; 
9  Rob,  267,  in  note. 

The  other  prescription  pleaded,  viz :  that  of  ten  years,  is  not  applicable  to 
this  case.  Property  is  acquired  by  ten  years  possession,  according  to  the  Civil 
Code,  articles  8442  and  following,  provided  among  other  things,  that  the  origi- 
nal acquisition  has  been  in  good  faith.  But  this  indispensable  basis  of  the  pre- 
scription of  ten  years  is  manifestly  wanting  in  the  present  instance,  as  shown 
by  the  counter  letter  signed  by  the  appellant.  Besides  which,  the  appellant 
has  failed  to  prove  the  ten  years  actual  and  continuous  possession,  which  is  no 
less  essential.     C.  C.  3446,  8453. 

There  is  a  variation  between  the  prayer  of  the  petition  and  the  decree  of  the 
District  Court,  to  which  our  attention  has  been  called  by  the  counsel  of  the 
appellee,  and  in  respect  to  which  the  appellee's  answer  filed  requests  the 
amendment  of  the  judgment. 

The  petition  prays  that  the  property  described  be  decreed  "  subject  to  be 
seized  and  sold  in  satisfaction  of  petitioner's  debt,"  meaning  his  judgment 
against  Leicis  A,  Veazey.  The  judgment  rendered  herein  decrees  the  property 
"subject  to  the  just  claims  of  his  {Lewis  A,  Veazey's)  creditors." 

We  think  the  appellee  entitled  to  the  amendment.  The  Code  of  Louisiana 
contemplates  that  the  revocatory  action  shall  enure  to  the  benefit  of  the  credi- 
tor who  has  been  at  the  expense  and  risk  of  prosecuting  the  action,  (C.  C.  art. 
1972  :)  and,  although  we  do  not  regard  the  present  action  as  coming  within  the 
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restrictions  and  limitations  applicable  to  the  actio  Paullana^  or  retocatoria^  yet        d^uie 
there  is  certainly  that  analogy  which  the  greater  bears  to  the  less ;  and  the   VKAwcr  kt  al. 
practice  of  our  predecessors  has  been  in  conformity  to  the  prayer  of  the  plain- 
tiff^s  petition.    See  Ist  Ann.  132,  kc.    It  is  not  improper  to  observe  that  no 
other  creditor  of  Veazey  than  the  plaintiff  has  intervened  in  this  suit. 

It  is^  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  amended ;  that  the  sale  of  the  property  described  in  plaintiff  ^s  peti- 
tiod  from  Lewu  A,  Veazey  to  Theophile  Veazsy,  by  act  before  Pierre  Paul 
Briant^  notary  public,  on  the  29th  September,  1836,  be  avoided  and  annulled 
as  false  and  simulated;  that  the  property  mentioned  in  said  act  be  decreed  still 
to  belong  to  the  estate  of  Lewis  A,  Veazey,  and  subject  to  be  seized  and  sold 
in  satisfaction  of  the  judgment  heretofore  obtained  by  plaintifif  against  said 
Lewis  A.  Veazey  ;  and  that  the  appellant,  Theophile  Veazey^  be  liable  in  solido 
with  the  other  defendants,  for  the  costs  of  the  Court  of  the  first  instance,  and 
solely  for  the  costs  of  this  Court 


Hei&s  of  Reinb  Trahan  v.  Michel  Trahan  et  al. 

Actfon  b7coUstenl  heira  of  the  wife  to  set  aside  an  act  emanoipating  a  rtare  made  by  the  husband 
amlwIfiB.  Bifths  Court:  As  head  and  master  of  the  community,  the  husband  has  clearly  the 
right,  during  Its  existence,  to  alienate  the  property  belonging  to  it,  and  even  to  dispose  of  It  by 
gratuitous  title,  if  not  made  In  fraud,  or  to  the  prejudice  of  the  wife. 

Arts.  174, 177  of  the  Oode  authorise  a  slave  to  make  a  contract  for  his  emancipation. 

APPEAL  from  the  District  Court,  Parish  of  Calcasieu,  Overton^  J.  Morogh 
S  MoutoTiy  for  plaintiffs  and  appellants.     Kirhy^  for  defendants. 

VooRHiEs,  J.  The  object  of  this  suit  is  to  set  aside  and  annul  an  act  of 
emancipation  of  the  slave  Thornton^  one  of  the  defendants. 

That  act  was  executed  by  Michel  Trahan  jointly  with  his  wife  Peine  Tra- 
han^ the  consideration  stated  being  the  long  and  faithful  services  of  the  slave. 
The  slave  emancipated  belonged  to  the  community,  and  was  then  over  thirty 
years  of  age.  Peine  Trahan  died  without  issue,  leaving  the  plaintiffs,  her  col- 
lateral relations,  as  her  legal  heirs.  Michel  Trahan^  surviving  spouse,  is  enti- 
tled to  the  usufruct  of  the  community,  and  being  made  a  party  defendant  to 
this  suit,  insists  on  the  right  of  Thornton  to  his  freedom. 

The  grounds  upon  which  the  plaintiffs  rely  to  set  aside  the  act  of  emancipa- 
tion, are,  for  informalities  which,  it  is  alleged,  preceded  its  execution,  except  as 
to  the  authority  of  the  wife,  which,  it  is  urged,  was  not  legally  given  to  her  by 
her  husband.     The  wife  did  join  in  the  act  with  the  authority  of  her  husband. 

From  the  view  which  we  have  taken  of  this  case,  we  consider  it  unnecessary 
to  express  any  opinion  on  the  other  grounds. 

As  head  and  master  of  the  community,  Michel  Trahan  had  clearly  the  right 
during  its  existence,  to  alienate  the  property  belonging  to  it,  and  even  to  dis- 
pose of  it  by  gratuitous  title,  if  not  made  in  fraud,  or  to  the  prejudice  of  his 
^wife. 

Under  the  provisions  of  our  Code,  (Articles  174,  177,)  a  slave  has  the  right 
to  make  a  contract  for  his  emancipation,  5  M.  R,  494 ;  8  An.  558. 
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In  this  case,  conceding  the  right  of  Thornton  to  avail  himself  of  the  stipula- 
tion of  freedom  in  his  favor,  of  which  we  think  there  ran  he  very  little  doubt, 
it  is  clear  to  our  minds  the  plaintiffs  cannot  maintain  this  action.  With  respect 
to  the  status  of  this  person,  as  concerns  the  public,  or  third  persons,  it  is  un- 
necessary for  us  now  to  express  an  opinion. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 


John  Bersukim  v.  William  F.  Hudson. 

Where  there  is  nothing  in  the  record  to  show  that  the  matter  in  dispute  exceeds  three  hundred  dol- 
lars,  the  appeal  will  be  dismissed. 

APPEAL  from  the  District  Court,  parish  of  St.  Mary,  VoorhieSy  J.     JR.  X. 
MeMeltan^  for  plaintiff.     Lea^  for  defendant  and  appellant 

Buchanan,  J.  The  petition  sets  forth  that  plaintiff  is  owner  of  a  lot  of 
ground  in  the  town  of  Franklin,  parish  of  St  Mary,  measuring  about  forty  feet 
front  on  Main  street,  with  a  depth  of  one  hundred  and  thirty-three  feet :  that 
defendant  is  erecting  on  said  lot  a  fence,  and,  as  plaintiff  is  informed  and  be- 
lieves, will  proceed  to  erect  other  buildings,  unless  restrained  by  legal  process. 
Whereupon  he  prays  an  injunction  against  defendant,  commanding  him  not  to 
trespass  on  the  land  of  petitioner,  nor  to  erect  fences  or  buildings  thereon : 
that  after  hearing,  the  injunction  be  made  perpetual,  and  that  defendant  be  de- 
creed to  pay  costs. 

The  answer  of  defendant  denies  specially  that  he  has  committed  any  tres- 
pass on  plaintiff^s  land  ;  alleges  title  in  himself  to  a  lot  contiguous  to  the  lot  of 
plaintiff;  avers  that  plaintiff  has  encroached  upon  him  (defendant)  by  erecting 
a  building  which  extends  over  his  proper  boundary ;  and  concludes  by  a  prayer 
that  plaintiff  be  ordered  to  remove  his  said  fences  and  buildings,  and  to  pay 
defendant  one  hundred  and  fifty  dollars  damages  for  lawyers  fees,  kc 

The  first  question  to  be  determined  is,  whether  this  be  a  case  within  the 
jurisdiction  of  this  Court.  The  title  of  plaintiff,  given  in  evidence,  shows  that 
he  paid  one  thousand  and  sixty  dollars  for  the  lot  described  in  his  petition,  with 
a:l  the  buildings  and  improvements  thereon.  The  dispute  between  himself  and 
his  neighbor,  the  defendant,  who  derives  title  from  the  same  source  as  the 
plaintitf,  seems  to  be  confined  to  a  space  of  four  inches  in  widtli  by  the  whole 
length  of  the  lot,  and  to  the  additional  space,  equal  to  the  foundation  of  a 
chimney  outside  of  the  lot.  Nothing  in  the  lecord  enables  us  to  determine  that 
the  matter  in  dispute  exceeds  three  hundred  dollars,  in  the  words  of  article  62 
of  the  Constitution.  It  cannot  be  said  that  the  value  of  the  whole  lot  of  plain- 
tiff is  to  be  the  criterion,  for  the  ownership  of  that  lot  is  not  in  dispute.  In- 
deed, the  defendant  neither  has  disputed,  nor  could  he  dispute  the  title  of  plain- 
tiff; for  his  own  title  refers  to  that  of  plaintiff  and  is  derived  from  the  same 
source. 

It  should  appear  clearly  from  the  record  that  the  matter  in  dispute  exceeds 
three  hundred  dollars.  See  Hcnnen's  liigest,  Appeal  1,  >«a  — ^  and  cases  there 
cited. 
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It  is,  therefore,  acljadged  knd  decreed,  that  this  appeal  be  dismissed,  with      Bnaami 
C06t&  HmMcnt. 


Thomas  Maskbll  v.  Wm.  F.  Haifleioh,  Sheriff,  et  als. 

Art.  <90,  0.  P.,  which  requires  the  decree  of  the  Sopreme  Court  to  be  recorded  on  motion  in  op&n 
Omrt,  is  repealed  by  the  Act  of  1898,  entitled  "  an  Act  relative  to  the  power  of  Clerks  of  District 
Coorts,  the  parishes  of  Orleans  and  Jefferson  excepted ;  **  which  confers  upon  the  Clerics  of  District 
Courts,  power  '*  to  receire,  file  and  record  all  mandates  and  decrees  rendered  by  the  Siqireme 
Court  tn  causes  taken  up  by  appeal  firom  their  respectlre  Courts,  and  to  issue  all  legal  process 
under  such  mandates  and  decrees  of  the  Supreme  Court. 

The  position  Is  inadmlssable  that  the  formula  "ne  rarietar  "  on  a  note,  makes  the  equities  between 
the  original  parties  binding  on  the  endorsees. 

APPEAL  from  the  District  Court,  Parish  of  St  Maiy,  FcwAia,  J.  Mas- 
hell,  for  plaintiff  and  appellant     T.  H.  Lewis  S  Olivier^  for  defendants. 

Buchanan,  J.  In  April,  1852,  Mrs,  Eluahetk  Mbncure,  wife  of  Paul  Fee- 
fuetj  assisted  by  her  husband,  sued  out  a  writ  of  seizure  and  sale  upon  an  act 
importing  a  confession  of  judgment,  against  Thomas  MashelL  Mashell  ap- 
pealed from  this  order  of  seizure  and  sale  to  this  Court,  and  there  was  judg- 
ment affirming  that  of  the  Court  below,  at  the  September  term,  1852.  The 
mandate  of  the  Supreme  Court  was  filed  in  the  Clerk's  office  of  the  District 
Court,  on  the  26th  October,  1852,  and  on  the  same  day  an  alias  writ  of  sei- 
zure and  sale  was  issued  from  the  said  Court  The  present  suit  was  then  com- 
menced by  MasJcell  for  the  purpose  of  enjoining  the  execution,  and  an  injunc- 
tion was  accordingly  granted. 

After  hearing,  the  District  Court  rendered  judgment  dissolving  the  injunc- 
tion, and  condemning  the  plaintiff  and  his  two  securities  on  the  injunction 
bond,  jointly  and  seyerally,  to  pay  fifteen  per  cent  on  the  amount  of  the  judg- 
ment enjoined,  as  damages.    From  this  judgment  the  plaintiff  has  appealed. 

The  grounds  assumed  in  the  petition  in  support  of  the  injunction,  are  as 
Ibllows : 

1.  That  the  mandate  of  the  Supreme  Court  has  not  in  open  Court  been 
ordered  to  be  filed  and  carried  into  effect,  as  required  by  law,  and  all  the  pro^ 
oeedings  have  not  been  duly  recorded. 

2.  That  no  legal  donation  has  ever  been  made  of  the  note  sued  upon,  to  the 
party  who  sued  out  the  executory  proces& 

8.  That  the  note  is  marked  "  ne  varietur,'^  and  consequentiy  all  equities  be- 
tween the  original  parties  are  subject  to  be  oflfered  against  the  endorsee. 

4.  That  a  suit  is  now  (October,  1852,}  pending  in  the  same  Court,  in  which 
the  same  matters  are  in  contestation,  undecided. 

5.  That  the  original  creditor,  payee  di  the  note,  promised  that  the  payment 
of  the  same  should  not  be  enforced  during  his  natural  life. 

The  first  of  these  grounds  is  based  on  Article  620  of  the  Code  of  Practice, 
which  required  the  decree  of  the  Supreme  Court  to  be  recorded,  upon  motion 
to  that  effect  made  in  open  Court,  before  execution  could  be  issued  thereupon. 

This  article  has  been  repealed  by  the  Act  of  1852,  No.  805 ;  of  which  the 
4th  section  (Session  Acts,  page  207,)  confers  upon  the  Clerks  of  District  Courts 
58 
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«. 


the  power  **  to  receive,  file  and  record  all  mandates  and  decrees  rendered  by  the 
HAiniiuB.  Supreme  Court  in  causes  taken  up  by  appeal  from  their  respective  Courts,  and 
to  issue  all  legal  process  under  such  mandates  and  decrees  of  the  Supreme 
Court." 

The  second  ground  was  considered  and  overruled  by  our  predecessors,  upon 
the  previous  appeal ;  as  appears  from  the  opinion  in  evidence. 

The  third  ground  seems  to  be  connected  with  the  fifth.  And  even  supposing 
that  the  formula  **  ne  varietur  "  is  to  be  considered  as  having  the  meaning  and 
effect  which  the  plaintiff  desires  to  attach  to  it — a  doctrine  entirely  inadmissi- 
ble— ^yet  there  does  not  appear  to  have  been  even  an  attempt  to  prove  such  a 
promise,  as  is  alleged  in  the  fifth  ground. 

Upon  the  fourth  ground  for  injunction,  it  is  sufficient  to  observe  that  the  suit 
alluded  to  is  given  in  evidence,  and  that  we  cannot  perceiTe  any  connection 
between  the  matters  involved  in  that  suit,  and  the  present  one. 

We  conclude  with  the  Judge  of  the  District  Court,  that  this  injunction  rests 
upon  no  legal  foundation,  and  that  this  is  a  proper  case  for  the  infliction  of 
heavy  damages  under  the  Act  of  1881. 

It  is,  therefore,  adjudged  and  decreed^  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 


Succession  of  Wiluam  S.  Barr. 

Parties  cannot  be  controlled  as  to  the  order  In  which  they  choose  to  introduce  their  evidence. 

It  is  true,  as  a  general  principle,  that  the  authority  of  an  attorney  at  law  cannot  be  disputed,  ez> 
cept  under  certain  circumstances;  but  the  principle  only  extends  to  cases  la  which  he  Is  acttog^ 
within  the  limits  of  the  duties  which  his  profession  Imposes  on  him.  When  disputed,  the  aathorf  ty 
of  an  attorney  at  law,  not  of  record,  requires  proof,  as  in  cases  of  agency. 

APPEAL  from  the  District  Court,  Parish  of  St  Mary,  NickoOi,  J.  Olitier^ 
for  plaintiff.     Walker,  for  defendant  and  appellant 

YooRHiES,  J.  In  this  case,  Jamea  Y.  Smith,  classed  as  one  of  the  creditors 
on  the  tableau  of  distribution  filed  in  the  Succession  of  William  S.  Batr^  de- 
ceased, in  May,  1834,  took  a  rule  on  Eobtrt  B,  Brcuihi^r,  the  curator,  to  en- 
force the  payment  of  his  claim. 

The  curator  answered  by  pleading,  as  matter  of  defence,  prescription  »nd 
payment 

There  ivas  judgment  in  favor  of  plaintiff,  making  the  rule  absolute,  and  the 
defendant  appealed. 

Our  attention  has  been  drawn  to  a  bill  of  exceptions  in  the  record.  On  Uie 
trial  of  the  rule,  the  Judge  d  quo  ruled  out  a  receipt  offered  in  evidence,  which 
was  given  to  the  defendant  by  Franklin  Wharton,  holding  himself  out  as  the 
attorney  of  plaintiff,  for  the  sum  of  five  hundred  dollars.  In  connection,  the 
defendant  offered  a  letter  written  to  him  by  Wharton,  for  the  purpose  of  fixing 
the  date  of  the  receipt  The  rejection  of  the  evidence  was  based  on  the  ground 
of  the  absence  of  proof  showing  the  authority  of  Wharton  to  act  as  the  attor- 
ney of  plaintiff.  It  is  conceded  ho  was  not  the  attorney  of  record  for  the  plain- 
tiff. Under  the  rules  of  practice,  as  settled  by  our  jurisprudence,  it  is  clear 
that  parties  cannot  be  controlled  as  to  the  order  in  which  they  choose  to  intro^ 
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dace  their  eTidence.     Hence  the  defendant  bad  clearly  the  right  to  introduce    BvoouBUMor 

in  the  first  place,  the  receipt ;  and  if  afterwards  he  failed  to  connect  it  with 

proof  of  the  authority  of  the  attorney,  as  a  matter  of  course,  it  would  produce 

no  effect     It  is  true,  as  a  general  principle,  the  authority  of  an  attorney  at  law 

cannot  be  disputed,  except  under  certain  circumstances ;  but,  as  we  understand 

it,  the  principle  only  extends  to  cases  in  which  he  is  acting  within  the  limits  of 

the  duties  which  his  profession  imposes  on  him.    When  disputed,  the  authority 

of  an  attorney  at  law,  not  of  record,  requires  proof  as  in  other  cases  of 

agency. 

Although  the  creditor  appears  to  have  waited  k  long  time  for  the  payment 
of  his  claim,  yet,  as  the  defendant  may  have  it  in  his  power  to  show  the  au- 
thority of  the  attorney  and  to  substantiate  his  right  to  the  credit  which  he 
claims,  the  ends  of  justice,  we  think,  require  that  the  case  should  be  remanded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed,  and  the  case  remanded  to  be  tried  ac- 
cording to  law.  It  is  further  ordered  that  the  costs  of  appeal  be  borne  by  thil 
appellee. 

SLmBLL,  G.  J.  As  my  brethren  think  the  ends  of  justice  will  be  promoted 
by  remanding  this  cause,  and  the  circumstances  of  the  case,  (the  long  lapse  of 
time  and  long  silence  of  the  creditor,  Ac.,)  are  such  as  to  create  doubts  in  my 
mind  as  to  the  extent  of  the  defendant's  liability,  I  concur  in  the  decree  re« 
manding  the  cause ;  but  wish  to  be  considered  as  not  expressing  an  opinion 
upon  the  bill  of  exceptions. 


Bank  of  Louisiana  v.  Obrasimr  Eichaed. 

Plea  of  prescrlptioD  having  been  filed  In  the  Supreme  Ooort,  the  caae  was  remanded  to  enable  plain- 
tur,  if  poralble,  to  show  an  tntermption. 

A  PPEAL  from  the  District  Court,  Parish  of  St  Landry,  Overton,  J.  J,  B. 
J\.  King,  for  plaintiff.     Garland  S  Lastrappes,  for  defendant  and  appellant 

YooRHiEs,  J.  The  defendant,  sued  as  endorser  of  a  promissory  note  drawn 
by  Dumartrait,  Bordelon  A  Co.,  is  appellant  from  a  judgment  rendered  there- 
on against  him.  He  relies  on  prescription  as  a  bar  to  the  action.  The  note 
sued  on  is  dated  the  27th  of  June,  1846,  payable  twelve  months  after  date,  and 
protested  at  maturity  for  non-payment,  of  which  the  defendant  was  notified. 

The  prescription  is  clearly  acquired,  unless  interrupted  by  one  of  the  causes 
prescribed  by  law. 

As  the  plea  has  originated  in  this  Court,  the  ends  of  justice  require  that  the 
case  should  be  remanded  to  enable  the  plaintiff  to  show  such  interruption. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Coart  below  be  reversed,  and  the  case  remanded  for  further  proceedings.  The 
costs  of  appeal  to  be  borne  by  the  plaintiff 
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Leonora,  alias  Nora,  f.  w.  c,  v.  Edward  P.  Scott  and  Wm.  E. 
Walker,  Testamentary  Executors,  &c. 

Petition  dismined,  as  in  case  of  non^t,  for  want  of  proper  parties  to  the  action. 

APPEAL  from  the  District  Courts  Parish  of  St  Martin,  Voorhiei,  J.     jBI 
StmoUy  for  plaintiff.    J,  E.  NicholU^  for  defendants  and  appellants. 
Slidell,  0.  J.    The  condition  of  the  record  in  this  cause  is  such  that  we  do 
not  consider  it  proper  to  pass  upon  the  important  questions  which  have  been 
argued  before  us. 
The  case  involves  the  validity  of  the  gift  of  freedom  by  the  testator,  Douglas 

WUbinSf  to  a  female  slave  with  whom  he  lived  in  concubinage,  and  of  donations 
to  his  illegitimate  children,  bom  to  him  by  the  concubine.  It  appears  by  the 
proceedings  offered  in  evidence  by  the  plaintiff,  that  of  the  two  executors, 

Walker  and  Scott^  named  in  the  will,  one  of  them,  Walher,  qualified.  Two 
years  before  this  suit  was  instituted.  Walker  had  rendered  an  account  of  his 
executorship,  and  had  given  up  the  estate  to  the  residuary  legatees  named  in 
the  will,  to  wit :  the  testator*s  sister,  who  was  made  usufructuary  during  her 
natural  life,  and  her  minor  children,  represented  by  their  tutor.  This  action  is 
brought  against  the  testamentary  executors,  solely  in  their  capacity  as  such ; 
the  usufructuary  and  the  minor  children,  residuary  legatees,  are  not  made  par- 
ties. Their  interest  in  the  questions  presented  is  obvious,  and  the  executors 
(one  of  whom  never  qualified,  the  other  is  functus  officio^)  were  incapable  of 
representing  them.  Indeed,  the  District  Judge  seemed  to  consider  the  execu- 
tor as  no  longer  charged  with  the  estate,  but  that  his  functions  had  expired ; 
and  the  decree  is  against  *^he  heirs  and  universal  legatees  of  Douglas  Wilkins^ 
deceased,"  who  are  not  parties  to  the  cause. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  petition  be  dismissed  as  in  case  of  nonsuit,  the  costs  in  both 
Courts  to  be  borne  by  the  plaintiff 


Thomas  Wilcoxon  v,  Thomas  Maskell. 

In  an  hypothecary  action  against  a  third  possessor,  Articles  69  and  TO  of  the  Code  of  Practice,  and 
Article  8866  of  the  Clyil  Code,  require  no  other  formality  than  the  plaintlff^s  aflidarit  that  be  hAd 
demanded  payment  of  his  debtor  thirty  days  before  presenting  his  petition  for  an  order  of  seiaore 
and  sale. 

APPEAL  from  the  District  Court,  Parish  of  St  Mary,  Voorhies,  J.    J.  H. 
Lewis  and  Olivier^  for  plaintiff.    Maskell^  for  defendant  and  appellant 
RosT,  J.    This  is  an  appeal  from  an  order  of  seiziure  and  sale  sued  out 
against  the  defendant,  who  is  a  third  possessor. 

There  is  no  evidence  of  any  kind  to  show  a  demand  from  the  original  debtor 
thirty  days  previous  to  the  institution  of  the  proceedings. 

The  defendant,  in  the  sale  to  him,  has  assumed  the  payment  of  the  note,  but 
the  assumption  is  made  on  conditions  which  have  not  been  fulfilled ;  and  no 
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demand  was  made  of  him  before  the  seizure.    Under  the  ruling  of  the  case  of      Wilooxob 
VdUtti  y.  Ourlie,  15th  Louisiana,  189,  the  appellant  is  entitled  to  relief.  Mabou. 

It  18  ordered,  that  the  order  of  seizure  and  sale  appealed  from  be  set  aside,       ( 
and  that  the  plaintiff  pay  the  costs  of  this  appeal  and  all  costs  in  the  District 
Court  since  the  filing  of  the  petition. 

Olivier^  for  plaintiff,  applied  for  a  re-hearing  : 

In  the  above  entitled  case,  the  plaintiff  and  appellee  moves  this  honorable 
Court  for  a  rehearing,  and  begs  leave  most  respectfully  to  assign  the  reasons 
which  induce  him  to  make  the  motion. 

The  Code  of  Practice,  article  70,  provides  that :  "  the  creditor  who  brings 
this  (the  hjrpothecary)  action,  must  declare  on  oath,  in  his  petition,  that  the 
debt,  for  which  he  demands  the  seizure  of  the  hypothecated  property,  is  really 
due  to  him,  and  that  he  has  in  vain  demanded  payment  from  his  debtor^  thirty 
days  pretiotu  to  his  bringing  his  suit."  In  the  case  of  Smithes  heirs  v.  Bhint^ 
2  L.  135,  and  in  Gravier  v.  Baeon,  4  L,  240,  the  Supreme  Court  held,  that  it  is 
only  in  the  executory,  and  not  in  the  ordinary  proceeding,  that  the  affidavit, 
mentioned  in  the  article  above  quoted,  is  necessary  or  required.  If  this  doc- 
trine is  correct,  and  I  do  not  see  how  it  can  be  controverted,  it  follows  neces- 
sarily that  the  oath  taken  by  the  plaintiff  is  to  be  taken  as  affording  fuU  proof 
*  of  what  is  therein  sworn  to.  If  the  affidavit  is  required  only  when  the  creditor 
proceeds  in  the  via  exeeutivay  it  appears  to  me  most  clear,  that  the  intention  of 
the  law  maker  was  to  enable  the  creditor,  under  the  responsibility  of  his  oath, 
to  proceed  by  seizure  and  sale  against  the  mortgaged  property  in  the  hands  of  the 
then  possessor,  without  subjecting  him  to  the  necessity  of  procuring  additional 
evidence  to  establish  the  amicable  demand  on  the  original  debtor.  If  it  were 
otherwise,  I  confess,  in  all  humility,  that  I  cannot  understand  why  it  should  be 
required.     If  it  proves  nothing,  require  it  not. 

It  is  not  my  province  to  inquire  whether  the  law  which  enables  a  party  to 
make  eridence  for  himself,  by  means  of  his  oath,  is  reasonable  or  unwise.  I 
take  the  law,  such  as  I  find  it  written,  and  respectfully  ask  that  it  be  applied 
to  the  case. 

In  the  case  cited  by  the  Court,  15  L.  189,  which  was  an  injimction  suit,  the 
defendant,  Gurlie,  had  proceeded  against  the  plaintiff  in  injunction,  not  as  a 
third  possessor,  but  had  treated  him  as  his  immediate  debtor,  and  no  affidavit, 
alleging  the  amicable  demand  on  the  original  debtor,  for  aught  that  appears, 
was  annexed  to  the  petition.  Such  is  not  the  case  here ;  Maskell  was  pro- 
ceeded against  as  third  possessor.   See  plaintiff^s  petition  and  affidavit  annexed. 

The  plaintiff  and  appellee,  therefore,  most  respectfully  prays  that  this  honor- 
able Court  may  reconsider  the  opinion  delivered  on  yesterday,  and  that  final 
judgment  may  be  rendered  in  favor  of  the  plaintiff. 

A  rehearing  having  been  granted,  the  judgment  of  the  Court  was  pronoun- 
ced by 

Ogden,  J.  In  this  case  a  rehearing  was  granted  by  the  former  Supreme 
Court,  and  the  case  is  now  presented  for  our  decision.  The  only  point  involved 
in  the  case  is  whether  the  plaintiff^s  affidavit  that  he  had  demanded  payment 
of  a  mortgage  debt  thirty  days  before  presenting  his  petition,  is  sufficient  to 
authorize  an  order  of  seizure  and  sale  in  an  hypothecary  action  against  a  third 
possessor.  Articles  69  and  70  of  the  Code  of  Practice  and  8865  of  the  Civil 
Code  seem  to  us  to  require  no  other  formality  than  this,  and  the  plaintiff  fully 
complied  with  it  The  question  is  presented  by  an  appeal  from  the  order  of 
seizure  and  sale,  and  assignment  of  the  want  of  proof  in  the  record  of  the  de- 
mand, as  error.  No  other  proof  than  by  the  plaintiff's  affidavit  is  required  by 
law.  Other  matters  of  defence  are  set  up  which  could  not  be  brought  before 
this  Court  on  an  appeal  from  this  order  of  seizure  and  sale.  We  can  only  no- 
tice error  in  the  judgment,  apparent  on  the  face  of  the  record,  and  no  other 
has  been  assigned  but  the  one  above  mentioned. 
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JvDicK  nies  the  indebtedness  of  her  husband  to  her,  and  charges  the  judgment  to  have 
been  obtained  by  fraud  and  collusion,  and  denies  that  it  can  have  any  effect 
against  him  as  the  purchaser  of  the  property,  or  against  FelidU  NedOy  the 
suing  creditor,  under  whose  execution  he  purchased,  and  prays  that  FelieiU 
Neda  may  be  made  a  party  to  the  suit,  and  cited  to  protect  the  title  tnuisfer- 
red  to  him  by  the  Sheriff.  Felieiti  Neda^  without  any  objection  being  raised 
by  the  plaintiff  to  her  being  made  a  party,  appears  jind  joins  issue  with  both 
parties — she  denies  that  she  is  bound  to  warrant  the  defendant's  title,  and  de- 
nies that  the  plaintiff's  claim  against  her  husband  is  greater  than  the  amount 
which  she  says  was  definitively  established  in  the  former  suit  between  them, 
and  plends  that  judgment  as  res  judicata  against  the  plaintiff. 

The  defendant  sets  up  also  another  defence  to  the  action  which  we  think  can- 
not be  maintained.  He  contends  that,  inasmuch  as  the  price  of  the  property 
renuuns  unpaid,  a  creditor  seeking  to  enforce  a  tacit  mortgage  has  no  right  to 
disturb  the  sale  which  has  been  regularly  made  under  the  execution  of  another, 
but  must  look  to  the  proceeds  in  the  hands  of  the  suing  creditor,  which,  he 
says,  being  in  the  shape  of  a  twelve  months*  bond,  not  yet  satisfied,  is  within 
the  reach  of  the  plaintiff.  We  do  not  upderstand  \hat  to  be  the  law — ^the  cre- 
ditor with  a  tacit  mortgage  may,  if  he  chooses,  look  to  the  proceeds  of  the  sale 
in  such  a  case  and  enjoin  the  Sheriff  from  paying  them  over,  but  it  by  no 
means  follows  that  his  rights  cannot  be  exercised  by  pursuing  the  property  it- 
selft  That  defence  was,  therefore,  properly  overruled.  It  then  remains  to  be 
decided,  what  effect  in  the  present  controversy  is  to  be  g^ven  to  the  judgment 
in  the  suit  of  FelidU  Neda  against  P.  Lehetque  and  his  vnfe.  If  that  judg- 
ment 18  to  be  considered  as  res  judicata  in  this  suit,  it  fixes  the  amount  of  the 
plaintiff's  claim  against  her  husband  at  the  sum  of  $8497  89,  of  which  she  has 
been  paid  $3025,  leaving  a  balance  due  to  her  of  only  $472  89,  instead  of 
$1449,  for  which  she  obtained  judgment  against  her  husband.  The  plaintiff 
contends  that  the  judgment  in  the  suit  of  Felieiti  Neda  against  Ldfcagve  and 
wife,  annulling  the  first  transfer,  cannot  be  considered  as  a  judgment  fixing  the 
amount  due  to  the  wife.  We  cannot  so  consider  it  The  object  of  the  plain- 
tiff in  that  suit  was  to  compel  the  present  plaintiff  to  prove  the  real  amount 
due  to  her  by  her  husband,  in  order  to  render  as  much  property  of  the  hus- 
band, as  might  remain  after  satisfying  the  wife's  claim,  subject  to  the  judg- 
ment she  had  obtained  against  him.  Issue  was  joined  between  the  parties  di- 
rectly on  that  point,  and  we  are  bound  to  consider  that,  as  between  Felicity 
Neda  and  AatTtalie  Judice^  respecting  the  rights  of  the  latter  as  a  mortgage 
creditor  of  her  husband,  the  judgment  fixed  the  amount  of  the  rights  of  the 
wife,  and,  not  having  been  appealed  from,  was  final  and  conclusive.  But  it  is 
next  contended  that  the  defendant,  Kerr,  not  having  been  a  party  to  that  suit, 
cannot  avail  himself  of  the  benefit  of  the  plea  of  res  judicata  based  on  that 
judgment  The  principle  is  well  settled  that  a  judgment  rendered  by  a  com- 
petent tribunal  is  final  and  conclusive,  not  only  between  the  parties  themselves, 
but  also  as  to  their  successors  or  ayans  cause.  See  Pothier  on  Obligations,  Nos. 
901,  904 ;  Delabiga/rre  v.  Municipality,  8d  Ann.  R  230.  In  what  relation  then 
does  the  present  defendant  stand  to  Felicite  Neda,  who  was  the  party  plaintiff 
in  the  suit  in  which  the  judgment  was  rendered  establishing  the  amount  of 
plaintiff's  rights  against  her  husband  ?  He  derives  his  title  fix)m  a  nale  made 
under  an  execution  issued  on  her  judgment  against  Lebesque,  He  has  not  paid 
the  purchase  money,  and  if  he  is  evicted  from  the  property,  he  will  not  be 
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bound  to  pay.  Art  711  of  the  Code  of  Practice  declares,  that  when  a  suit  has  Judiob 
been  commenced  against  the  purchaser,  in  virtue  of  a  general  'mortgage,  to  Knuu 
make  him  quit  the  property,  he  may  retain  the  price,  unless  the  suing  creditor 
shall  relieve  him  from  the  disturbance,  or  give  him  security  against  it  Such  a 
privity  then  exists  between  the  purchaser  and  the  suing  creditor,  that  he  may, 
in  our  opinion,  either  call  on  the  suing  creditor  to  appear  in  the  suit  and  defend  ^ 
him,  or  directly  avail  himself  of  any  legal  or  equitable  defence  by  which  the 
suing  creditor  might  himself  oppose  the  hypothecary  action — and  this  right  is 
the  more  important  to  him  because,  by  Article  718,  if  he  has  paid  the  money 
he  only  has  recourse  to  the  party  in  execution  and  not  to  the  suing  creditor. 
The  suing  creditor  did  become  a  party  to  this  suit,  and  has  set  up  tlie  plea  of 
rMJudieatay  and  even  if  any  objection  could  have  been  made  to  his  being  cited 
as  a  party  to  the  suit,  it  appears  none  was  made  in  the  Court  below.  The  de- 
fendant, as  well  through  the  aid  of  the  suing  creditor  whom  he  has  called  to 
protect  his  title,  as  by  his  succession  to  all  the  rights  of  the  suing  creditor  by 
virtue  of  the  Sheriffs  adjudication,  has  a  right  to  invoke  the  benefit  of  the 
final  judgment,  by  which  the  rights  of  the  plaintiff  in  the  suit  against  her  hus- 
band were  established.  We  are  also  of  opinion  that  the  plaintiff  is  estopped 
from  asserting  a  larger  claim  against  her  husband,  so  as  to  operate  a  prejudice 
to  his  creditors,  by  the  public  act  signed  by  herself  and  her  husband  a  little 
more  than  a  month  after  the  judgment  was  rendered  fixing  the  amount  due  to 
her,  !n  which  they  declare  that  her  paraphernal  and  dotal  rights  amount  to 
that  exact  sum,  as  fixed  by  the  judgment  Third  persons  had  a  right,  on  the 
faith  of  that  declaration  in  connection  with  the  judgment  rendered,  to  consider 
themselves  secure,  in  purchasing  property  of  the  husband,  from  all  claim  on 
the  part  of  the  wife,  except  for  the  balance  which,  by  that  act,  appeared  to  be 
due  to  her.  For  that  balance,  which  is  $472  89,  the  property  in  the  hands  of 
the  defendant  is  still  liable. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Court  below  be  avoided  and  reversed,  and  proceeding  to  give  such  a  judgment 
as,  in  our  opinion,  ought  to  have  been  rendered — ^it  is  ordered,  adjudged  and 
decreed,  that  the  property  desjpribed  in  the  plaintiff^s  petition  and  in  possession 
of  the  defendant,  be  seized  and  sold  to  satisfy  the  sum  of  four  hundred  and 
seventy-two  dollars,  thirty-nine  cents,  the  balance  due  to  the  plaintiff  by  her 
husband,  P.  Lebeiqiie^  with  interest  at  the  rate  of  five  per  cent  per  annum  from 
the  2oth  of  June,  1851,  and  that  the  costs  of  this  appeal  be  paid  by  the  plain- 
tiff and  appellant,  and  the  costs  of  the  Court  below  by  the  defendant 
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CASES 

ARGUED   AND   DETERMINED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

OPELOUSAS, 

SEPTEMBER    1852. 

PRESENT. 
Hon.  Pierrb  Adolphb  Rost, 
Hon.  Thomas  Slidell, 
Hon.  William  Dunbar. 
EusTis,  C.  J.,  was  absent  during  this  term. 


The  following  caaes  were  not  reoeired  nntll  Seyenth  Annn&l  wm  pnbllBhed— to  wMeh  TOlonM  fhiBf 

properlj  belong. 


William  M.  Netland  v.  Williams  Neyland. 

Caose  remanded  becanae  continoance  should  have  been  granted. 

APPEAL  from  the  District  Court,  Parish  of  Calcasieu,  Overton^  J.  Kirby^ 
Swayze  &  Moore,  for  plaintiff  and  appellant  J.  H,  Jarvis,  for  defendant 
Slidell,  J.  This  action  is  upon  a  promissory  note  which  matured  in 
March,  1846,  made  by  the  defendant  in  favor  of  JT.  Neyland  and  by  him  in- 
dorsed to  the  plaintiff.  It  has  endorsed  upon  it  a  receipt  by  the  payee  of  a 
partial  payment  in  March,  1846.  The  suit  was  brought  by  attachment  on  the 
5tb  January,  1852.  The  citation  which  issued  summoned  the  defendant  to  ap- 
pear on  the  third  Monday  of  March,  from  which  we  infer  that  that  was  the 
opening  day  of  the  next  regular  term.  The  writs  of  attachment  and  citation 
were  returned  on  the  16th  March,  and  on  the  same  day  the  defendant  made  a 
personal  appearance,  and  pleaded,  among  other  matters,  want  of  consideration 
and  prescription.  On  the  17th  the  cause  appears  to  hare  been  called  for  trial 
Whether  it  was  set  on  the  previous  day  for  trial  does  not  appear.  Thereupon 
the  plaintiff^s  attorney  moved  for  a  continuance  upon  the  ground  of  absence  of 
witnesses,  and  inability  to  obtain  their  testimony  seasonably,  they  being  in 
Texas.  The  application  was  accompanied  by  an  affidavit  made  by  the  attor- 
ney, in  the  absence  of  his  client,  whose  presence  he  swore  he  had  expected. 
The  affidavit  sets  forth  the  testimony  which  it  was  expected  to  obtain ;  and  its 
showing,  connected  with  what  appears  of  record  touching  the  course  and  con- 
dition of  the  suit,  is  such  as  to  create  in  our  minds  the  belief  that  there  had 
not  been  a  want  of  diligence  on  the  part  of  the  plaintiff.  It  is  not  easy  to  per- 
ceive how  the  plaintiff  could,  before  the  cause  was  called  for  trial,  have  obtained 
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Nbh-uid  in  competent  form  the  testimony  of  witnesses  residing  out  of  the  State,  to  meet 
KsTLAVD.  the  special  matters  of  defence  which  were  pleaded  on  the  16th.  The  Court 
refused  a  continuance,  to  which  refusal  a  hill  of  exception  was  taken,  and  the 
cause  being  immediately  pressed  to  trial,  the  plaintiff  established  the  execution 
of  the  note,  the  endorsement  of  the  payee,  and  that  the  endorsement  of  partial 
payment  was  in  the  handwriting  of  the  defendant  and  signed  by  the  payee. 
But  the  plaintiff  having  no  evidence  to  rebut  the  plea  of  prescription,  judgment 
was,  on  the  17th,  rendered  in  favor  of  the  defendant  upon  ^hat  ground.  On 
the  next  day  the  plaintiff's  attorney  applied  for  a  new  trial,  and  supported  his 
application  by  the  affidavit  of  a  person  who  says  he  arrived  at  the  house  of  the 
attorney  on  the  previous  night,  after  the  trial  had  taken  place,  bringing  intelli- 
gence from  the  plaintiff,  who  was  in  Texas,  to  his  attorney,  that  he  was  pre- 
vented by  sickness  from  coming.  The  new  trial  was  refused,  and  the  plaintiff 
has  appealed. 

It  is  with  reluctance  we  disturb  the  ruling  of  a  District  Judge  on  a  question 
of  continuance ;  but  after  carefully  considering  the  affidavit  made,  and  the  at- 
tendant circumstances,  as  exhibited  by  the  record,  we  are  all  of  opinion  that 
the  continuance  should  have  been  granted.  We  find  no  laches  on  the  part  of 
the  plaintiff,  and,  as  we  have  said,  it  is  not  easy  to  perceive  how  the  plaintiff 
could,  under  the  circumstances  shown  in  the  affidavit,  have  been  expected  to 
be  prepared  on  the  17th  with  testimony  to  rebut  the  plea  of  prescription  filed 
on  the  preceding  day. 

We  think  that  the  justice  of  this  case  will  be  more  satisfactorily  ascertained 
by  remanding  it  for  a  new  trial. 

Judgment  reversed  and  cause  remanded  for  a  new  trial,  defendant  to  pay  the 
costs  of  the  appeal. 


Blossman  Hates  v.  Isaac  Hates. 

It  ti  againit  poblio  policy  to  pennlt  a  person  to  stipnlate  for  a  partial  immunitj  for  the  oomBilMioa 
of  a  Aitare  immoral  act. 

APPEAL  from  the  District  Court,  Parish  of  St  Landry,  (hert<m^  J.  Lewu 
4b  Porter^  for  plaintiff.  DuprS^  Xing  4b  Linton^  for  defendant  and  ap- 
pellant 

Slidbll,  J.  The  exception  pleaded  by  the  defendant  and  which  was  OTer^ 
ruled  by  the  Court  below,  involves  the  proposition  that  a  man  may  lawfuDy 
agree  with  another  to  limit  his  responsibility  in  damages  for  a  future  offence 
against  such  person's  good  name.  Such  a  doctrine  is  as  inadmissible  as  it  is 
novtsL  It  is  manifestly  inconsistent  with  public  policy  that  a  man  should  be  per- 
mitted to  stipulate  a  partial  impunity  for  the  commission  of  a  future  immoral 
act 

Such  being  our  opinion,  it  is  unnecessary  to  inquire  whether  the  motion  to 
dismiss  the  appeal,  upon  the  ground  that  the  judgment  was  not  final,  was  weD 
made. 

Judgment  affirmed,  with  costs. 
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Isaac  Allowat  v.  Marguerite  Babineau  et  al. 

Aetion  to  annul  &  nonciipatlTe  will  bj  public  act.  It  wa>  proved  tbat  one  of  the  three  witnesses  to 
the  will  was  not  present  when  it  was  written  by  the  notary.  Edd :  Ihe  will  was  null  and  Toid. 
Under  the  Spanish  laws  marriage  could  be  proyed  by  reputation. 

APPEAL  from  the  District  Court,  Parish  of  Lafayette,  Overton,  J.     Oirard, 
for  plaintiff.     C.  H.  &  E.  Mauton,  for  defendants  and  appellants. 

Oirardy  in  support  of  evidence  of  marriage,  cited  Sueeeuion  of  Fretost,  4 
A,  848 ;  Beaulieu  v.  Temoir,  6  A.  480;  FatUm  v.  Philadelphia,  1  A.  104. 

DoNBAR,  J.  This  suit  is  brought  to  annul  the  will  of  Frederieh  Mathiaa, 
and  to  have  the  plaintiff  recognized  as  his  only  heir.  It  was  proved  to  the 
satisfaction  of  the  District  Judge  that  one  of  the  three  witnesses  to  this  nuncu- 
pative will  by  public  act,  was  not  present  at  the  writing  of  the  will  by  the 
notary,  and  that,  whilst  the  latter  was  writing  the  will,  this  witness  went  about 
the  town  attending  to  his  own  business.  This  Court  has  decided  that  a  nuncu- 
pative will  to  be  valid  must  be  dictated  and  written  by  the  notary,  as  dictated, 
in  the  presence  of  three  witnesses,  residing  in  the  place,  &c.,  and  then  read  to 
the  testator  by  the  notary  in  the  presence  of  the  witnesses,  12  La.  114,  Lang- 
ley^i  Beirs  v.  Langley^g  Ex't%.  The  will  not  having  been  written  in  the  pre- 
sence of  one  of  the  three  witnesses  is,  therefore,  null  and  void. 

The  next  question  in  this  case  is  the  heirship  of  the  plaintiff.  We  agree  with 
the  District  Judge,  that  his  heirship  has  been  established  b}'  legal  evidence. 
It  having  been  established  by  reputation  that  the  marriage  of  plaintiff's  father 
and  mother  took  place  while  Louisiana  was  under  the  government  of  Spain, 
proof  of  marriage  by  reputation  was  sufficient  under  the  laws  of  that  country. 
Sueeenum  of  Pretoet,  4  Ann.  847. 

As  to  the  rights  of  Marguerite  Babineau,  wife  of  the  deceased,  as  usufruct- 
uary, we  will  leave  them  where  the  District  Judge  left  them,  reserving  all  rights 
that  she  may  have  in  that  capacity. 

The  judgment  of  the  District  Court  is,  therefore  affirmed,  with  costs. 


Mechanics'  &  Teaders'  Bank  r.  J.  B.  Theall  and  Ann  E.  Douoan. 

Decialon  In  Smrwood  y.  IheaU,  7  Annual,  028,  affirmed. 

APPEAL  from  the   District   Court,   Parish  of  Vermillion,    Voorhiei,    J 
O^Brien,  for  plaintiff.     Walker,  for  defendants  and  appellants. 
Slidbll,  J.    The  defendants  being  sued  upon  a  promissory  note,  which 
matured  nearly  eight  years  before  the  date  of  this  action,  (February,  1852,) 
pleaded  prescription.    There  was  judgment  for  plaintiff  and  the  defendants 
have  appealed. 

The  only  question  presented  for  our  consideration  is,  whether  prescription 
was  interrupted  by  a  former  suit  upon  the  same  note,  in  which  the  defendants 
were  cited  in  March,  1849,  and  in  which  suit  there  was  the  following  decree : 


Thkallbtal. 
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HncHARta' ft  "In  this  case  the  plaintiff  failing  to  appear  and  prosecute  this  suit,  by  reason 
thereof,  it  is  ordered,  adjudged  and  decreed,  that  the  plaintiff  be  nonsuited.^^ 
It  is  said  by  the  defendants  that,  in  such  case,  the  pldntiff  is  to  be  considered 
as  having  abandoned  the  suit,  within  the  intendment  of  Article  3485  of  the 
Code,  and  that  therefore,  in  legal  contemplation,  no  interruption  has  taken 
place.  This  point  was  much  discussed  in  argument,  and  received  the  careful 
consideration  of  the  Court,  in  a  recent  case,  {Norwood  v.  Detail,  7  Annual, 
528.)  We  were  of  opinion  that,  in  such  case,  the  suit  was  not  to  be  considered 
as  abandoned,  and  we  refer  to  the  reasons  then  given. 
Judgment  affirmed,  with  costs. 


RoswiBLL  Beebe  v.  David  Kobbins. 

The  vendee  who  suffers  personal  property  to  remain  in  the  possession  of  the  yendor,  and  thos  enables 
him  to  acquire  credit,  or  deceive  a  subsequent  purchaser,  cannot  resist  the  claim  of  his  vendor's 
creditors,  nor  that  of  a  subsequent  bonajlde  purchaser. 

APPEAL  from  the  District  Court,  Parish  of  St  Mary,   Voorhies,  J.     Lewu 
and  Wilson  d>  McClarty^  for  plaintiff.  Gibbon^  for  defendant  and  appellant. 
Wilson  &  McClarty  : 

Bringing  slaves  into  the  State  to  defeat  the  rights  of  property  in  other  States, 
always  discountenanced.  Frierson  v.  Irwin,  6  A.  530.  A  purchaser  can  ac- 
quire no  greater  title  than  his  vendor  had.  Hopkins  v.  Van  Winkle,  2  A,  148 ; 
4  A.  62 ;  McGregor  v.  Bull,  4  A.  290  ;  Walker  v.  Municipality  No.  1,  5  A.  10. 
The  doctrine  laid  down  in  Jenkins  v.  Thcriot,  9  R.  R.  84;  and  11  ibid,  460; 
was  reviewed  by  the  Court  in  Moore  v.  Lambeth,  5  A.  06 ;  in  which  last  case 
the  rule  asserted  was  that  *"  an  honest  purchaser  of  a  defective  title  cannot  hold 
against  the  true  proprietor." 

RosT,  J.  James  Debawme,  a  resident  of  the  State  of  Arkansas,  conveyed 
certain  slaves  to  trustees  for  the  benefit  of  the  creditors  named  in  the  inden- 
ture, with  full  power  to  sell  the  slaves  at  public  or  private  sale. 

The  slaves,  thus  conveyed,  were  left  by  the  trustees  in  the  possession  of  De- 
baume.  They  were,  shortly  after,  advertised  to  be  sold  at  auction,  but  Debaume 
failed  to  produce  them  on  the  day  appointed,  and  the  sale  was,  in  consequence, 
postponed  for  about  two  months.  Before  the  day  of  sale,  Debaume  caused  the 
slaves  to  be  run  off  to  Louisiana.  They  were  offered  for  sale  in  Arkansas  not- 
withstanding their  absence,  and  adjudged  to  the  plaintiff  for  $194.  Debaume  soon 
after  came  to  Louisiana,  resumed  possession  of  the  slaves,  and  after  executing  va- 
rious paper  titles  and  fictitious  powers  of  attorney,  sold  them  to  the  defendant, 
who  is  a  citizen  of  this  State  and  a  planter,  for  the  sum  of  $8000,  which  he  re- 
ceived.    That  occurred  in  1843. 

The  plaintiff  now  claims  those  slaves  from  the  defendant,  on  the  ground  that 
the  legal  title  vested  in  him,  under  the  sale  of  the  trustees,  and  he  has  adduced 
a  very  able  opinion  of  the  Supreme  Court  of  the  State  of  Arkansas  which  sus- 
tains his  position  adversely  to  the  claim  of  Debaume.  We  do  not  doubt  the 
correctness  of  that  decision,  but  the  present  case  turns  upon  other  principles. 
There  is  nothing  in  the  record  to  impeach  the  good  faith  of  the  defendant^  and 
he  must  be  viewed  as  an  honest  purchaser  for  a  yaluable  considerationj  which 
he  has  paid. 
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The  facts  of  this  case  are  identical  with  those  in  Verdier  v.  Leprette,  4th  La.        *"™* 
42.     The  slaves,  in  that  case  had  been  conveyed  to  the  plaintiflF  by  Campbell,       Robwks. 
in  Florida,  by  a  deed  of  trust,  and  had  been  suffered  to  remain  in  the  possession 
of  Campbell,  from  whom  Leprette  had  acquired  them. 

A  witness  testified  in  that  case,  as  in  this,  that  the  indenture,  under  which 
the  plaintiff  claimed,  was  a  deed  of  mortgage  only,  and  not  one  of  sale ;  but 
Judge  Martin,  who  was  the  organ  of  the  Court,  said : 

^  Whether  the  indenture  be  considered  as  a  deed  of  mortgage,  or  a  deed  of 
sale,  as  the  plaintiff  contends,  it  appears  to  us  that  the  first  Judge  was  equally 
correct  in  rejecting  his  claim :  on  the  first  hypothesis,  as  the  hypothecary  ac- 
tion was  not  instituted  ;  and  if  it  had  been,  on  account  of  the  absence  of  a  re- 
cord of  a  mortgage  in  this  State. 

"  On  the  second  hypothesis,  the  vendee  who  suffers  personal  property  pur^ 
chased  to  remain  in  the  possession  of  the  vendor,  and  thus  enables  him  to  ac- 
quire credit,  or  deceive  a  subsequent  purchaser,  cannot  resist  the  claim  of  his 
vendor's  creditors,  nor  that  of  a  subsequent  bona  fide  purchaser.'* 

This  authority  is  conclusive  against  the  pretensions  of  the  plaintiff. 

It  is  ordered  that  the  judgment  in  this  case  be  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendant,  with  costs  in  both  Courts. 


State  of  Louisiana  v.  Washington  M.  T.  Smith. 

A  recognizance  should  be  endorsed  aa  filed  la  Court,  and  nhould  state  the  cause  of  Its  caption,  and 
if  it  does  not,  It  cannot  be  explained  by  reference  to  the  indictment,  found  after  it  was  entered 
into. 

APPEAL  from  the  District  Court,  parish  of  Vermillion,  Yofyrhia,  J.  Sin 
mouy  jr..  District  Attorney,  for  the  State  and  appellant  O'Bryan,  for 
Mclhnald. 

EosT,  J.  The  State  has  appealed  from  a  judgment  rendered  in  favor  of  the 
surety  on  the  recognizance  of  the  defendant  taken  by  the  committing  Boagis- 
tjate^  and  forfeited  by  his  &ilure  to  appear  at  Court  The  recognizance  is  with- 
out endorsement  or  filing  in  Court,  or  return  from  the  magistrate ;  it  does  not 
set  forth  the  cause  for  which  it  was  taken,  and  as  it  was  executed  before  the 
indictment  was  found,  it  cannot  be  explained  by  reference  to  it  The  case  does 
Qot  differ  from  that  of  the  State  v.  Wooten,  4th  Ann.  515.  It  is  time  tiiat 
magistrates  should  learn  that  the  cause  of  taking  recognizance  should  be  stated 
ia  them. 

The  judgment  is  afiirmcd,  with  costs. 
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46  its  VlLLENEUVE   BoRDELON   et  al.    V.    ThOMAS    H.    &   W.   B.   LeWIS. 

Article  127  of  the  Constitution  of  1845,  does  not  restrict  the  poww  of  School  Directors  In  the 
tion  of  taxes  under  the  Act  of  8d  May,  1M7. 

APPEAL  from  the  District  Court,  Parish  of  St  Landry,  Overton^  J.     Linton 
A  Martel,  for  plaintiffs.    7!  H,A  W,R  Lewis^  for  defendants  and  appellants. 
Dunbar,  J.    This  case  comes  up  for  the  second  time  before  us,  having  been 
remanded  at  a  former  term  of  this  Court  for  a  new  trial.    The  plaintiffe.  Di- 
rectors of  School  District,  No.  1,  parish  of  St  Landry,  sue  the  defendants  for 
$124,  being  the  amount  of  their  special  school  tax  for  said  District  assessed 
upon  the  <id  valorem  value  of  their  property  subject  to  taxation,  under  the  pro- 
visions of  the  Act  of  the  Legislature  of  Louisiana,  approved  the  8d  May,  1847, 
entitled  an  Act  **  to  establish  free  public  schools  in  the  State  of  Louisiana.*' 
A  judgment  was  rendered  in  the  Court  below  for  the  plain tifis,  and  the  defend- 
ants have  appealed.    In  their  answer  the  defendants  set  up  by  way  of  defence, 
that  the  tax  was  more  than  double  any  amount  that  might  be  necessary,  was 
exorbitant  and  unreasonable  and  in  violation  of  the  constitution  of  this  State. 
Fortunately  for  us  these  very  important  questions  are  not  now  presented  for 
the  first  time  to  our  consideration.     The  counsel  for  the  defence,  in  their  oral 
argument,  relied  much  upon  the  point  that  this  tax  was  unconstitutional,  it  be- 
ing in  violation  of  Art  127  of  the  Constitution  of  1845,  which  is  in   these 
words :     ''  Taxation  shall  be  equal  and  uniform  throughout  the  State."     In  the 
case  of  th  Second  Municipality  v.  Duncan,  2  Ann.  182,  we  decided  that  this 
Article  of  the  Constitution  applies  to  State  and  not  to  municipal  taxes,  and  that 
the  ordinance  of  the  Council  of  the  Second  Municipality  of  New  Orleans  of 
the  29th  August,  1846,  imposing  a  special  tax  on  all  real  estate  within   the 
limits  of  the  Municipality  for  the  purpose  of  paying  its  debts  and  providing  for 
the  support  of  the  public  schools,  is  legal  and  constitutional.     Chi^  Justice 
Euetie,  in  delivering  the  opinion  of  the  Court,  quoted  from  the  decision  of  the 
Supreme  Court  of  Kentucky,  in  the  case  of  the   City  of  Louisville  v.  McQvil- 
lan^e  heirs,  9th  Dana*s  Reports,  remarks  equally  applicable  to  our  constitution 
as  to  the  constitution  of  Kentucky :     **  Among  these  political  ends  and  princi- 
ples, equality,  as  fiir  as  practicable,  and  seci^^ty  of  property  against  irrespon- 
sible power,  are  eminently  conspicuous  in  our  State  constitution,  but  an  exact 
equalization  of  the  burden  of  taxation  is  unattainable  and  Utopian."   And  then 
went  on  to  remark :     **  That  the  extreme  difSculty  of  approaching  an  equalitf 
in  the  distribution  of  the  burthens  of  taxation,  is  obvious  to  the  most  super- 
ficial observer — nor  is  its  solution  rendered  easy  by  the  progress  of  the  science 
of  political  economy.    The  various,  complicated  and  hidden  sources  of  wealti^ 
and  the  different  opinions  of  economists  as  to  the  operation  of  any  one  tax  or 
impost,  show  the  obstacles  which  would  attend  any  judicial  inquiry  as  to  the 
approximation  to  equality  in  a  system  of  taxation.    In  the  case  befcnts  as,  to 
use  the  language  of  Chi^  Justice  Marshall :  *  We  are  not  driven  to  the  per- 
plexing inquiry,  so  unfit  for  the  judicial  department^  what  degree  of  taxatioo 
is  the  legitimate  one,  and  what  degree  may  amount  to  the  abuse  of  the  power.' 
McCulUeh  V.  State  ^f  Mwryhmd,  4th  Wheaton,  480.'*  In  the  case  of  the  Pre- 
eidence  Bank  y.  BiUings  A  Pittmany  4th  Petersi  668,  on  theoune  Bubject, 
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Chief  Justice  Marshall  says :  "  The  power  of  legislation  and  consequently  of  Boadklox  ' 
taxation  operates  on  all  the  persons  and  property  belonging  to  the  body  politic.  Lewis. 
This  is  an  original  principle  which  has  its  foundation  in  society  itself  It  is 
granted  by  all  for  the  benefit  of  all.  It  resides  in  government  as  a  part  of  it- 
self, and  need  not  be  reserved,  when  property  of  any  description,  or  the  right 
to  use  it  in  any  manner,  is  granted  to  individuals  or  corporate  bodies.  However 
absolute  the  the  right  of  an  individual  may  be,  it  is  still  in  the  nature  of  that 
right,  that  it  must  bear  a  portion  of  the  public  burthens ;  and  that  f>ortion 
must  be  determined  by  the  legislature.  The  interest,  Wisdom  and  justice  of  the 
representative  body,  and  its  relations  with  its  constituents,  furnish  the  only  se- 
curity, where  there  is  no  express  contract  against  unjust  and  excessive  taxa- 
tion ;  as  well  as  against  unwise  legislation  generally." 

This  Court  did,  however,  say  in  the  case  of  the  Second  Municipality  v.  i>tt«- 
ca/»,  just  referred  to,  "That  it  might  not  be  out  of  place  to  state  that,  as  the 
guardians  of  the  rights  and  property  of  citizens,  we  should  fail  in  our  duty  if 
we  were  to  forbear  to  exercise  our  power  on  any  proper  occasion  to  protect 
them  from  spoliation ;  at  the  same  time  it  must  be  confined  to  its  constitutional 
limits,  and  to  those  cases  in  which  its  authority  cannot  be  questioned,  and  its 
action  will  consequently  be  effectual." 

We  do  not  consider  the  case  under  consideration  is  of  this  character,  nor 
does  it  require,  or  admit  of  judicial  interposition.  We  cannot  perceive  in  the 
Act  of  the  3d  of  May,  1847,  anything  in  violation  of  the  constitution.  If  the 
legislature  has  the  right,  under  that  instrument,  to  delegate  the  power  of  taxa- 
tion to  the  city  of  New  Orleans,  or  one  of  its  municipalities,  to  promote  public 
education,  as  we  have  already  determined,  there  is  no  good  reason  why  the 
same  power  should  not  be  delegated  to  School  Directors  in  the  various  parishes 
of  the  Slate.  Such  a  power  has  been  delegated  to  Police  Juries  for  the  pur- 
pose of  making  roads,  levees  and  bridges,  and  for  other  purposes,  from  the 
commencement  of  our  State  government  to  the  present  time.  Their  power  to 
lay  taxes  for  such  purposes  has  not  been  questioned  before  the  Courts  or  the 
people,  and  we  think  it  is  now  too  late  in  the  day  to  question  it  Indeed,  we 
think  that  such  powers  are,  not  only  constitutionally  conferred  upon  the  Police 
Juries  and  School  Directors  for  parochial  purposes,  but  that  such  powers  could 
not,  to  advantage,  be  entrusted  or  exercised  by  the  Legislature  itself  or  Courts 
of  Justice.  It  would  be  impossible  for  the  Legislature  to  exercise  such  powers 
without  being  in  constant  session,  and  then  they  would  have  to  do  it  without 
the  local  knowledge  or  information  necessary — and  as  to  the  ordinary  super- 
visal,  or  administration  of  such  parochial  concerns,  it  is  certainly  not  the  pro- 
vince of  the  judiciary.  There  is  nothing  in  the  record  to  satisfy  us  that  the 
tax  in  this  case  can  amount  to  a  spoliation,  or  an  unlawful  appropriation  of  pri- 
vate property,  and  we  think  the  only  remedy  the  defendants  have  is  the  ballot 
box,  if  the  conduct  of  the  School  Directors  does  not  meet  their  approbation. 

We  said  in  our  former  opinion  in  this  case,  that  '*  if  no  tax  was  imposed  by 
the  former  directors,  and  the  people  of  the  district  have  had  the  benefit  of  the 
schools,  they  are  bound  in  conscience  to  pay  those  expenses  for  which  a  tax 
might  have  been  imposed,  and  they  have  suffered  no  injury  by  the  delay  which 
has  been  given  them.  Laws  should  receive  a  reasonable  interpretation."  We 
see  no  good  reasons  for  change  in  our  opinion  upon  this  question,  and  we  still 
think  that,  upon  a  fair  construction  of  the  Act  of  1847,  that  the  plaintiffs  had 
60 
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BoRDBLOM      n  right  to  levy  a  tax  to  discharge  the  indebtedness  of  their  predecessors  in 
I«wi8.        office. 

It  is,  therefore,  ordered,  a^udged  and  decreed,  that  the  judgment  of   the 
District  Court  be  affirmed,  with  costs. 


Barthelemy  LbBeau,  for  the  use  of,  &c.  v,  John  Glaze. 

The  rule  is  witiiovt  exception  that  the  mortage  falls  with  the  principle  obligation  to  which  it  la  i 


APPEAL  from  the  District  Court,  Parish  of  St  Landry,  Cushman^  J.,  presid- 
ing.    OlinieTy  for  plaintiff  and  appellant     T,  H,  Lewis^  Lewis  A  JPorter^  and 
SwayzS  &  Moore^  for  defendant  and  appellant. 
Olivier ,  for  plaintiff: 

The  general  principle,  that  when  the  principal  obligation  is  prescribed, 
the  acccessory  falls  with  it,  is  one  which  will  not  be  controverted  when  the 
property  mortgaged  remains  in  the  possession  of  the  original  obligor.  But 
it  is  respectfully  submitted,  that  when  the  property  goes  into  the  hands  of  a 
third  person,  having  notice  of  the  incumbrance,  and  against  whom  the  hypothe- 
cary action  is  brought  within  the  time  for  prescription,  the  mortgage  becomes, 
as  it  were,  isolated  from  the  principal  obligation,  and  is  more  particularly  in 
contact  with  the  right  of  property  of  the  third  possessor.  In  other  words, 
though  the  notes  executed  by  P.  H.  Glaze  may  be  prescribed,  that  prescription 
does  not  carrjr  with  it  the  extinction  of  the  mortgage,  but  that  prescription  alone 
can  avail  which  the  third  possessor  could  set  up  against  an  adverse  claim  to  the 
property  itself.  I  will  not  be  charged,  in  urging  this  doctrine,  which  I  believe 
to  be  the  true  one — the  only  one  resting  upon  the  immutable  principles  of  eter- 
nal justice — with  confounding  theprinciplesof  modern  jurisprudence  with  those 
which  prevailed  in  the  days  of  the  law  Cum  Notimmi,  This  law,  which  fast- 
ened the  effect  of  the  mortgage  upon  the  mortgagor,  when  the  mortgaged  prop- 
erty had  remained  in  his  possession,  though  the  personal  action  against  him 
was  barred,  was  clearly  irrational  and  in  conflict  with  the  maxim  which  we  find 
in  the  Roman  Law  itself — ^that  with  the  principal  obligation  perishes  the  acces- 
sory. In  France  it  is  provided  (C.  N.,  Art  2180)  that  the  debtor  acquires  the 
prescription  of  the  mortgage,  aa  to  the  praperty  which  remains  in  At«  AancZt,  by 
the  time  fixed  for  the  prescription  of  the  action  which  gives  the  mortgage  or 
the  privilege.  Thus,  in  that  case,  the  mortgage — the  accessory — ^follows  the 
fate  of  the  principal  obligation.  But  not  so,  when  the  mortgaged  property 
passes  into  the  hands  of  a  third  party.  Grenier,  in  his  Traite  des  Uypotheques, 
Vol.  II.,  No 610,  tells  us:— 

L^hypoth^que  se  prescrit  par  le  mSme  laps  de  temps  que  Tobligation  princi- 
pale,  lorsque  rimmeuble  afi'ect6  est  reste  en  la  possession  dii  debiteur ;  mais 
lorsque  cet  immeuble  passe  dans  d*autres  mains,  Thypotheque  le  suit;  elle 
s^isolc,  pour  ainsi  dire,  do  Tobligation,  et  se  trouve  plus  particulidrcment  en 
contact  avec  le  droit  de  propriete  dunouveau  possesseur.  Ce  n*6tait  done  plus 
dans  ce  cas,  le  temps  regl4  pour  prescrire  Tobligation,  mais  bien  celui  fixe  pour 
prescrire  la  propriete,  qui  devait  servir  de  base  au  Idgislateur  pour  determiner 
la  prescription  de  I'hypotheque ;  aussi.  Tart  2180  poi-te,  &c. 

Troplong,  in  his  Droit  Civil  Explique,  verbo  Eypotheques^  Vol.  IV.,  page  44, 
No.  878,  says  :— 

Dans  le  c4s  ou  la  prescription  est  oppos6e  par  un  tiers  detenteur  de  Timmeu- 
ble  hypothequ6,  ou  suivait,  d'apres  le  droit  romain,  les  principes  generaux  en 
matiere  de  prescription.  IjC  tiers  detenteur  prescrivait  par  dix  et  vingt  ans 
lorsqu'il  avail  titre  et  bonne  foi,  ou  par  trcnte  ans  lorsqu'il  etait  de  mauvaise  foL 
C'cst  aussi  ce  qui  est  decide  par  notre  article.  Le  tiers  detenteur  prescrit  contre 
rhypotheque  par  le  meme  laps  de  temps  qu'il  pent  prescrire  hi  propriety. 
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It  results  from  this  reasoning,  that  when  the  property  mortgaged  goes  out  of  ^"J"^" 
the  h«Dds  of  the  mortgagor,  the  creditor  has  two  actions ;  one,  his  personal  ac-  Giioi. 
tion  against  his  debtor,  and  the  other,  his  hypothecary  action,  against  the  third 
possessor,  and  his  rights  against  each  become  distinct  and  independent  He 
may  interrupt  prescription  in  one  case,  though  he  may  have  suffered  it  to  run 
in  the  other.  Is  there  any  textual  provision  in  our  code  which  clashes  with  the 
doctrine  contended  for,  and  which  prevails  in  Prance  ?  It  is  true  our  code  de- 
clares that  the  mortgage  is  accessory  to  a  principal  obligation,  of  which  it  is  to 
secure  the  execution,  and  that  when  the  principal  debt  is  extinguished,  the 
mortgage  disappears  with  it  Such  was  the  principle  of  the  Roman  law,  and 
such  is  now  the  principle  in  France.  True,  the  article  of  the  French  code  re- 
stricts the  principle  to  cases  in  which  the  property  mortgaged'has  remained  in 
the  bands  of  the  mortgagor,  and  our  code  docs  not  so  provide  in  express  terms. 
Must  we,  then,  because  no  distinction  is  expressly  made,  say  that  the  Legislature 
intended  that  none  should  be  made,  or  shall  we  adopt  a  more  rational  system, 
and  go  back  for  information  to  those  countries  which  have  had  similar  laws  for 
centuries  before  they  passed  to  us  ? 

Does  the  language  of  the  Code  (Art  8252)  bear  out  the  defendant  in  the  po- 
sition assumed  by  his  counsel,  that  this  action  cannot  stand,  because,  first,  the 
notes  being  prescribed,  the  mortgage  falls  with  it,  and  secondly,  because  the 
mortgage  was  not  reinscribed  within  the  time  required  by  law.  Article  3862  of 
the  Code  provides  that  "  Creditors  who  have  either  a  privilege  or  mortgage  on 
immovable  property  or  slaves,  may  pursue  th^ir  claim  on  them  in  whatever 
hands  they  may  happen  to  pass,  to  be  paid  out  of  their  proceeds  according  to 
their  rank^  provided  that  theii*  titles  have  been  registered  according  to  law.  — 
Plaintiff's  mortgage  having  been  registered  according  io  law,  his  ri^t  of  action 
against  the  defendant  was  a  real  right  which  attached  the  moment  the  notes  which 
he  held  matured,  the  slaves  having  gone  into  defendant's  possession  in  1 841 .  (1 0 
L.  R.  496.)  In  1845  the  plaintiff  brings  his  action  to  subject  the  slaves  to  the  pay- 
ment of  the  mortgage,  and  Patrick  H,  Glaze  having,  years  before,  removed  to 
Texas,  a  bankrupt,  no  step  is  taken  against  him  personally  on  the  notes.  In 
this  view  of  the  case,  it  is  admitted  that  if  the  plaintiff  had  taken  no  action  un- 
der the  mortgage  before  the  notes  were  prescribed,  his  hypothecary  action  could 
not  stand ;  but  having  commenced  his  action  in  1845,  is  the  mortgage  gone? 
Under  Article  8362  of  the  Code,  the  plaintiff  in  1845  commenced  the  pursuit  of  his 
daims  on  these  slaves  in  the  hands  of  the  defendant.  At  that  time,  at  least,  it  will 
be  conceded,  no  prescription  could  be  opposed  to  his  action.  After  the  amicable 
demand,  and  notice  to  him  as  their  possessor,  John  A,  Glaze^  was  bound,  under 
Article  3368  of  the  Code,  to  pay  the  debt,  or  relinquish  the  property.  He  did 
not  doit  The  plaintiff,  by  his  suit,  then  demands  that  the  slaves  mortgaged  be 
seized  and  sold  to  pay  his  claim.  This  right  he  certainly  had,  and  having  ex- 
ercised that  right  against  John  A.  Olaze  the  third  possessor  of  the  mortgaged 
property,  the  only  person  against  whom  the  right  could  be  exercised,  is  it  pos- 
sible that  the  plaintiff  should  have  now  lost  that  right,  because  there  was  some 
delay  in  bringing  that  right  to  a  final  issue  ?  Is  not  this  confounding  the  right 
with  the  exercise  of  the  right?  And  if  you  say  that  prescription  has  run, 
whilst  the  right,  guarantied  by  Article  3362,  was  asserted  in  the  only  legal  man- 
ner that  it  could  be — that  is,  by  citation — ^what  becomes  of  Article  8484  of  the 
Code  ?  Is  the  language  there  used  mere  inanity,  having  no  meaning  at  aU  ? 
Is  it  a  mere  lure  which  the  Code  holds  out  to  the  creditor,  when  it  tells  him  in 
express  terms,  "  A  legal  interruption  takes  place  when  the  possessor  has  been 
cited  to  appear  before  a  court  of  justice  on  account  either  of  the  property  or  of 
the  possession  ?"  But  I  may  be  told  that  this  operates  an  interruption  of  the 
prescription  by  which  property  is  acquired,  but  not  of  the  prescription  by  which 
debts  are  discharged.  I  answer  that  the  causes  which  interrupt  prescription  in 
the  two  cases  are  the  same.     (C.  C,  8516.) 

I  know  that  it  has  been  held  again  and  again,  that  the  extinction  of  the  prin- 
cipal obligation  by  prescription,  payment,  novation,  or  otherwise,  operates  a 
release  of  the  mortgage.  But  all  the  decisions  I  have  read  on  the  subject,  are 
confined  to  cases  where  the  hypothecary  action  had  not  been  instituted  before 
the  extinction  of  the  principal  obligation  by  prescription.  This  is  the  first  time, 
then,  as  I  am  aware,  that  the  question  comes  up  for  solution.  Our  Code  con- 
tains no  express  disposition  on  the  subject  Neither  public  policy  nor  the  de- 
mands of  justice  prescribe  the  recognition  of  a  principle  by  which  this  action 
must  be  defeated. 


476  SUPREME  COURT  OP  LOUISIANA, 

IaBuu  Ig  it  true,  however,  that  the  notes  held  by  plaintiff  are  prescribed  ?    It  will 

Glier.  ^®  conceded  that  they  constitute  the  title  or  evidence  by  which  the  principal 
obligation  was  created ;  if  so,  are  they  not,  with  the  mortgage  which  was  de- 
signed to  secure  their  payment,  made  the  basis  of  this  action  ?  Was  not  then 
the  defendant,  the  third  possessor,  at  the  inception  of  this  action,  bound  to  the 
plaintiff  to  the  full  value  of  the  slaves  held  by  him  ?  If  so,  he  was,  pro  tanto^ 
a  co-debtor  of  P.  H.  Glaze,  and  for  that  amount  was  as  much  bound  to  the 
plaintiff  as  P.  Hr  Glaze  himself.  It  follows,  necessarily,  that  the  citation  served 
on  John  A.  Glaze  had  the  effect  of  interrupting  prescription  &s  to  P.  H.  GUtze^ 
ihe  maker  of  the  notes.  At  all  events,  the  defendant  cannot  plead  the  prescrip- 
tion of  the  notes.  Prescription  is  an  exception  which  the  creditor  and  his  debtors 
alone  can  plead.  The  obligation  subsists  until  they  avail  themselves  of  the  pre- 
scription ;  Courts  of  justice  cannot  supply  it.  (2  An.  868.)  As  to  the  first  two 
notes,  the  payment  of  which  this  mortgage  was  also  intended  to  secure,  it  is 
clear  that  they  have  been  extinguished  by  prescription,  and  the  mortgage  itself 
is  extinguished  pro  tanto.     (2  An.  927.) 

The  next  objection  is  that  the  mortgage  was  not  reinscribed.  That  the  pend- 
ency of  an  hypothecary  action  to  subject  property  to  a  judicial  mortgage  does 
not  exempt  the  moi-tgage  from  the  necessity  of  rcinscription  is  no  doubt  true. 
In  the  case  reported  at  p.  632,  in  5  An.,  the  plaintiff  claimed  to  subject  the  prop- 
erty to  her  judicial  mortgage ;  posterior  to  the  first  inscription  of  the  judgment 
irom  which  resulted  the  mortgage,  rights  had  been  acquired  upon  the  property 
by  another  party,  and  as  a  judicial  mortgage  "  exists  and  has  vitality  only  by 
inscription,  if  there  be  no  inscription  there  can  be  no  judicial  mortgage,*'  and 
the  third  party,  who  in  the  meantime  has  acquired  adverse  rights,  must  be  pro- 
tected against  the  mortgage.  Can  the  same  be  said  of  a  conventional  mortgage  ? 
Will  the  counsel  for  the  aefendant  contend  that  a  conventional  mortgage  has 
no  effect,  no  vitality  unless  and  until  recorded?  Surely  not  (C.  C.  3316  and 
8319 ;  1  An.  219.)  If  during  the  pendency  of  this  action  ten  years  had  elapsed 
from  the  time  the  right  under  the  mortgage  could  have  been  exercised,  without 
a  renewal  of  the  inscription,  and  in  the  meantime  third  persons,  not  claiming 
under  the  party  sued,  had  acquired  rights  upon  the  mortgaged  property,  I  con- 
cede at  once  that  the  mortgage  could  not  operate  to  their  prejudice,  because  the 
effect  of  the  first  inscription  would  have  ceased.  The  mortgage  itself,  however, 
would  have  remained  unimpaired  by  the  omission  to  reinscribe,  as  between  the 
defendant,  claiming  under  the  mortgagor,  and  the  mortgagee.  (C.  C.  3314, 
3315,  8316  ;  2  An.  776.)  We  show,  however,  that  the  inscription  of  the  mort- 
gage was  renewed  on  the  day  of  ,185  No  action  could 
have  been  brought  by  the  plaintiff  before  the  19th  of  May,  1842.  How  is  Art 
3338  of  the  Code  to  be  construed  ?  Does  it  mean,  what  it  purports  on  its  face, 
that  the  registry  preserves  the  evidence  of  the  mortgage  during  ten  years, 
reckoning  from  the  date  of  the  mortgage?  If  such  be  the  meaning  of  that 
article,  it  strikes  at  the  very  foundation  of  another  principle,  the  propriety 
and  justice  of  which  had  never  been  questioned,  and  which  is,  that  pre- 
scription begins  to  run  against  a  right  only  from  the  time  that  the  right  can  be 
exercised.  The  mortgage  under  which  the  plaintiff  claims  is  dated  tiie  26th  of 
October,  1838;  the  notes  it  secures,  and  which  came  into  the  possession  of  the 
plaintiff,  fell  due  in  May,  1842,  and  May,  1843.  His  right  of  action  could  only 
be  exercised  after  the  maturity  of  the  first  note,  in  1842.  Suppose,  however, 
that  the  note  was  payable  in  1849,  the  right  under  the  mortgage  might  have 
been  barred  before  it  could  be  exercised !  If  this  be  law,  I  confess  I  do  not 
understand  the  reason  of  the  law. 

T.  H.  Lewis,  for  defendant: 

This  case  presents  two  questions : 

1st.  Whether  the  pendency  of  an  action  against  the  third  possessor  of  mort- 
gaged property  will  dispense  the  creditor  from  the  necessity  of  reinscribing  his 
moi*tgage  ?  We  say  that  his  failure  to  reinscribe  is  fatal  to  his  claims  against 
the  defendant     La.  C.  3383.     2  An.  R.,  100,  620,  776  and  799. 

2d.  The  plaintiffs,  having  suffered  the  notes,  by  which  his  debt  is  evidenced, 
to  be  prescribed,  the  mortgage  granted  to  secure  it  is  also  extinguished,  and 
cannot  be  enforced  against  a  third  possessor  of  the  mortgaged  property.  La. 
a  3606,  8030,  2167,  n.  2. 
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RosT,  J.  The  plaintiff  has  appealed  from  a  jadgment  rendered  against  him  LbBiad 
in  an  action  of  mortgage,  instituted  against  a  third  possessor,  upon  a  note  pre-  Giizs. 
scribed  upon  its  face. 

The  first  ground  of  error  assigned,  is  that  the  principle  that  the  accessory 
^Is  with  the  principal  obligation  only  applies  so  long  as  the  property  mortgaged 
remains  in  the  possession  of  the  original  debtor,  and  that  when  it  passes  into 
the  hands  of  a  third  person  having  notice  of  the  encumbrance,  and  against  whom 
the  hypothecary  action  is  brought,  as  it  was  in  this  case,  before  prescription 
accrued  upon  the  principal  obligation,  the  mortgage  becomes  isolated  from,  and 
does  not  fall  with  it 

This  distinction  is  in  direct  conflict  with  Art  3252  of  the  Code,  which  pro- 
vides that,  in  all  cases  where  the  principal  debt  is  extinguished,  the  mort- 
gage disappears  with  it  It  also  conflicts  with  Arts.  3249,  3494  and  3495,  as 
expounded  by  our  predecessors,  in  the  case  of  Shields  v.  Brundige^  4  La.  826. 
The  passages  cited  from  Orenier  and  TropUng^  have  reference  to  the  disposi- 
tions of  the  Code  of  France,  which  regulate  the  prescription  of  mortgages ;  our 
Code  contains  no  such  dispositions,  and  the  rule  here  is  without  exception,  that 
the  mortgage  falls  with  the  principal  obligation  to  which  it  is  accessory.  See 
SuDc,  Linderman,  8d  Ann.  714;  Slice,  of  Dxibreuil^  12  Rob.  1207;  Auguste  v. 
Bernard,  8d  Rob.  389. 

The  judgment  is  affirmed,  with  costs.  * 


RoBEKT  Cade  v.  M.  Yocum  &  Z.  Jones. 

A  plaintiff  who  neither  arrests  thedefendant«  nor  disturbs  her  property,  will  not  be  mulcted  in  dam- 
ages, because  it  turns  out  that  he  was  mistaken  as  to  what  he  supposed  were  his  legal  rights. 

APPEAL  from  the  District  Court,  parish  of  Vermillion,  Voorhies^  J.  Brent, 
for  plaintiff.     Walker,  and  Lewis  &  Porter,  for  defendants  and  appellants. 

Defendants^  counsel  cited  to  sustain  claim  for  damages — C.  C.  1928;  Ouise 
V.  Harvey,  14  L.  R.  202 ;  Copely  v.  Berry  et  al,  12  R.  80 ;  2  A.  620 ;  3  A.  588 ; 
PenjM/  V.  Taylor,  5  A.  713,  C.  C.  2294. 

Slioell,  J.  The  object  of  this  suit  is  to  recover  from  the  defendant  the 
amount  of  a  debt  paid  by  plaintiffs  as  surety  of  Rutherford,  the  former  hus- 
band of  the  defendant,  upon  the  ground  that  she  had  not  taken  the  necessary 
steps  at  the  time  of  his  death  to  exonerate  herself  from  the  payment  of  one-half 
of  the  community  debt ;  and  also  upon  the  further  ground  that  she  had  inter- 
meddled in  the  estate.  A  judgment  obtained  by  the  wife  against  the  husband 
was  also  attacked  as  fraudulent. 

The  defendant  asserted  the  validity  of  her  judgment,  denied  her  liability  on 
the  grounds  charged,  and  pleaded  an  agreement  between  herself  and  plaintiff, 
whereby  he  received  from  her  in  compromise  certain  cattle,  and  abandoned  all 
further  claim  against  her. 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  for  the  defendant 

A  charge  was  given  to  the  jury  by  the  District  Judge,  in  which  he  noticed 
various  points  of  law  raised  by  the  parties.  But  he  also  told  them,  that  in  his 
opinion,  the  main  question  in  the  cause  was  the  agreement  set  up  by  the  defend- 
ant ;  that  if  they  should  be  of  opinion,  from  the  evidence,  that  the  stock  of 
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Cadi  cattle  and  horses  was  given  to  the  plaintiff  in  consideration  that  be  should  dis- 
Yocuji  *  JoKB.  charge  the  defendants  from  any  further  liability  resulting  from  bis  daim  against 
her  husband,  their  verdict  should  be  for  the  defendants. 

We  have  considered  the  conflicting  testimony  on  the  subject  of  the  agreement, 
and  giving  due  weight  to  the  finding  of  the  jury,  we  are  not  prepared  to  say 
that  the  defence  on  that  ground  was  not  made  out  Witnesses  may  differ  in 
their  recollections  of  distant  facts,  and  a  clear  conflict  of  evidence  may  occur, 
without  necessarily  involving  a  disposition  on  the  part  of  any  of  the  witnesses 
to  pervert  the  truth.  We  may  add  that  there  are  circumstances  in  the  evidence, 
independent  of  their  testimony,  which  indicate  (although  not,  it  is  true,  in  such 
a  manner  as  to  estop  him)  the  plaintiff  *s  recognition  of  the  validity  of  the  wife's 
judgment,  and  the  existence  of  amicable  relations  subsequent  to  the  agreement, 
giving  countenance  to  the  proposition  that  the  present  claim  had  been  adjusted 
and  compromised.  It  is  also  to  be  observed  that  the  evidence  renders  it  at  least 
probable  that  the  wife  had  a  just  claim  against  her  husband,  and  the  plaintiff 
may,  therefore,  well  have  considered  a  compromise,  by  which  he  obtained  some- 
thing, preferable  to  litigating  with  the  wife,  whose  mortgage  would  still  survive, 
if  her  claim  was  proved,  even  although  the  judgment  obtained  by  her  against 
her  husband  should  be  set  aside. 

There  was  a  claim  in  reconvention  set  up,  which  we  think  the  jury  properly 
disregarded.  We  see  no  j|round  to  relieve  her  from  the  partial  payment  of  the 
claim  against  her  husband  which  she  thought  proper  to  make  in  order  to  buy 
her  peace ;  and  as  to  the  damages  claimed  for  the  expense  incurred  by  the  de- 
fence of  this  suit  in  counsel  fees,  and  the  trouble  and  mental  annoyance  to  which 
it  has  subjected  her,  such  matter  is  clearly  not  a  subject  for  damages.  The  case 
is  one  in  which  the  plaintiff,  without  arresting  the  defendant's  person,  or  disturb- 
ing her  property  by  seizure,  simply  presents  before  a  Court  of  justice  a  money 
demand ;  and  he  is  not  to  be  mulcted  in  damages  because  it  turns  out  he  was 
mistaken  as  to  what  he  supposed  were  his  legal  rights. 

Judgment  affirmed,  with  costs. 


Melaide  Broussard  v.  Francois  Robin,  Adm'r. 
GiRAKD  Prejran  V.  The  Same. 

On  the  filing  of  a  final  tableanby  an  Administrator  making  distribution  among  the  hefra— the  Admin- 
istrator, baying  asked  for  citation  for  the  heirs,  cannot  be  forced  to  trial  before  they  have  been  made 
parties. 

APPEAL  from  the  District  Court,  parish  of  St.  Landry,  Cktshman,  J.,  pre- 
siding.   Lintatiy  for  plaintiff  and  appellant      Stcayee  <t  Moore,  for  de- 
fendant 

Slidell,  J.  In  these  cases  the  true  subject  matter  is  a  rendition  of  account  to 
the  heirs,  and  a  distribution  among  them  of  the  remaining  assets  of  the  suc- 
cession. In  such  a  proceeding,  the  necessity  that  all  the  heirs  should  be  in 
some  form  before  the  Court,  seems  obvious.  The  Administrator,  upon  filing 
his  tableau,  asked  a  citation  of  all  the  heirs,  but  was  forced  to  trial  before  this 
had  been  accomplished,  and  to  this  ruling  of  the  court  he  took  a  bill  of  exoep- 
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tions.     We  mre  of  opinion  that  the  exceptions  were  well  taken,  and  it  becomes      BRouasAU) 
indispensable,  therefore,  to  remand  the  causes.  Robin. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  Die  consolidated  causes  be  remanded  for  a  new  trial,  and  for  further 
proceedings,  according  to  law — ^the  heirs,  appellees,  paying  the  costs  of  the  ap- 
peals. 


DUNLAP,    MONCURE   &   Co.    V.   ALEXANDER   BaF.TTS   et.  al. 

Plaintiff  ohArgtwl  an  indebtedness  on  the  part  of  defendant  for  adranoes,  as  would  appear  by 
Tonehen,  tnm  No.  1  to  IS,  that  would  be  produced  on  the  trial.  On  the  trial,  a  contract  was  offered 
in  eridenofta  to  the  admiidoD  of  which  a  bill  of  exceptions  was  taken.  Ifdd^ihe  evidence  was 
properly  admitted.  The  defendant  might  have  craved  oyer  of  the  vouchers,  of  which  the  contract 
i  having  filed  his  answer  withoat  doing  so,  the  presumption  is,  he  knew  what  they  wefe. 


APPEAL  from  the  District  Court,  Parish  of  St  Mary,  Voorhies,  J.  Maskell 
A  McGill^  for  plaintiff.  Brette  &  Frieker  and  G^ilbon^  for  defendants  and 
appellants. 

RosT,  J.  The  plaintifib  allege  that  they  advanced  to  the  defendant,  Brette, 
at  sundry  times,  $48,649,  to  be  invested  in  the  purchase  of  sugar  for  his  own 
account,  which  sugar  was  to  be  consigned  to  them  at  Richmond,  Virginia,  to  be 
sold,  and  the  proceeds  thereof  applied  to  the  reimbursement  of  the  amount  thus 
advanced,  together  with  interest  and  commissions.  They  further  allege  that 
the  defendant  Fay  became  the  surety  of  Brette  for  the  reimbursement  of  those 
advances.  They  claim  from  both  defendants  the  balance  due  them,  arising 
from  losses  on  the  sugar  bought  by  Brette, 

Brette  urges  as  his  principal  defence,  that  he  acted  as  agent  of  the  plaintiffs 
in  the  purchafie  of  the  sugar,  and  that  he  has  rendered  to  them  a  full  and  cor- 
rect account  of  his  agency.  He  denies  the  indebtedness  alleged,  and  has  also 
filed  a  claim  in  reconvention,  which  the  opinion  we  have  formed  renders  it  unne- 
cessaiy  to  notice.  The  defendant  Fay  adopts  the  defence  of  Brette,  and  denies 
being  indebted  to  the  plaintiffs  as  a  surety,  or  in  any  other  manner. 

There  was  judgment  against  both  defendants  for  a  portion  of  the  sum  claimed, 
and  against  Brette  alone  for  another  portion.  The  defendants  have  appealed, 
and  the  plaintiffs^  counsel  asks  that  the  judgment  be  amended,  by  allowing  them 
commissions  as  if  they  had  sold  the  sugar,  and  that  Fay  be  condemned  to  pay 
them  the  whole  amount  due  them  by  Brette. 

On  the  trial  of  the  cause,  the  defendants'  counsel  objected  to  the  admission  in 
evidence  of  a  writtten  contract  for  the  loan  of  $6000  by  Henry  W,  Moncurej  in 
the  name  of  the  plaintiffs,  to  Brette,  with  the  security  of  Fay,  on  the  ground 
that  said  contract  was  not  set  forth  and  described  in  the  petition,  and  was  differ- 
ent from  the  contract  therein  set  forth ;  but  the  Judge  admitted  the  evidence, 
and  the  defendants'  counsel  took  a  bill  of  exceptions. 

We  are  of  opinion  that  the  District  Judge  did  not  err.  It  is  alleged  in  the 
petition  that  the  plaintiffs  advanced  to  Brette  the  sum  of  $48,649,  as  per  vouch- 
ers, from  Na  1  to  12 — which  will  bo  produced  on  the  trial.  The  defendant 
might  have  craved  oyer  of  those  vouchers  before  filing  his  answer,  and  as  he 
did  not  do  so,  the  presumption  is  that  he  knew  what  they  were.  The  contract 
objected  to  being  one  of  them,  could  not  have  operated  a  surprise  to  him,  under 
our  liberal  system  of  pleading.    We  think  the  evidence  was  properly  admitted. 
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i>«^w^^  MoRcuRB  In  justice  to  the  defendants,  as  well  as  to  the  parties  who  made  the  loan,  wc 
f.  *  must  believe  that  this  sum  of  $6000  was,  as  the  other  advances  made,  to  be 
'^^''  employed  in  the  purchase  of  sugar,  or  at  least  in  making  advances  to  planters 
who  agreed  to  ship  their  crops  to  the  house  of  the  plaintiffs ;  otherwise  the 
stipulation  in  the  contract  that  the  amount  loaned  should  be  refunded  to  the 
plaintiffs  out  of  the  proceeds  of  the  sugar  shipped  to  them  by  the  planters,  at 
the  instigation  of  Brette^  would  have  contemplated  a  fraud  which  no  Court  of 
justice  could  sanction. 

We  think  with  the  Distrct  Judge,  that  the  capacity  with  which  BretU  acted 
in  these  transactions,  is  free  from  difficulty,  and  that  there  is  no  pretence  for  say- 
ing that  he  was  the  agent  of  the  plaintiffs.  The  letters,  upon  detached  portions 
of  which  counsel  rely  in  support  of  that  position,  prove  the  reverse ;  and  the 
facts  that  his  father-in-law  became  his  surety  for  the  advances  made,  and  that 
Brette  himself  had  a  settlement  with  the  plaintiffs,  as  their  debtors,  by  which 
the  amount  of  the  original  debt  was  reduced  to  the  sum  claimed,  are  conclusive 
against  him. 

On  the  merits,  we  are  satisfied  that  there  is  no  error  in  the  judgment  to  the 
prejudice  of  the  defendants. 

Brette  claims  the  proceeds  of  the  shipment  of  the  thirty-three  hogsheads  of 
sugar,  purchased  by  him  from  Amelin  and  shipped  to  the  plaintifi&.  The  sum 
credited  to  him  in  the  settlement  of  November,  1847,  at  the  date  of  the  12th  of 
April,  1847,  is  the  net  proceeds  of  that  shipment,  upon  which  it  appears  a  profit 
was  made.  The  expression  in  that  settlement  that  the  sum  of  $36,181  21  was 
the  net  proceeds  of  all  the  said  sugar  and  molasses  sold  by  Brette^  except  thirty- 
three  hogsheads,  means  that  out  of  all  the  sugar  purchased  by  Brette^  which 
was  to  have  been  consigned  to  them,  they  only  sold  thirty-three  hogsheads,  and 
that  the  remainder  was  sold  by  Brette, 

It  is  in  evidence  that  the  plaintiffs  advanced  $6000  to  Brette^  for  the  use  of 
one  Cramfordy  $3,720  of  which  was  for  sugar  purchased  of  Crawford  by  Brette ; 
Brette  refunded  to  them  the  balance  of  $2,220,  and  now  claims  the  proceeds  of 
a  shipment  which  Crawford  made  to  the  plaintiffs  the  year  after,  to  pay  that 
balance.  This  sum  of  $2,220  is  not  charged  to  Brette  in  the  settlement  made 
between  the  parties ;  the  plaintiffs  only  charged  $3,780,  the  cost  of  the  sugar 
purchased  and  sold  by  Brette,  The  subsequent  shipment  made  by  Crawford 
was  a  matter  between  him  and  the  plaintiffs,  in  which  Brette  has  no  interest 

On  the  11th  of  March,  1847,  the  defendant  Fay  entered  into  the  following 
agreement  with  the  plaintiffs : 

"  In  consideration  of  the  facilities  furnished  to  Alexander  Brette^  my  son-in- 
law,  by  Messrs.  Dunlap^  Moncure  &  Co,^  of  Richmond,  Virginia,  to  meet  the 
said  Brette^s  purchases  of  sugar  this  season,  the  advance  being  for  the  full  cost 
of  the  sugar  and  molasses,  which  is  to  be  consigned  to  said  firm  at  Richmond, 
for  account  and  interest  of  my  said  son-in-law,  I  hereby  oblige  myself  to  be 
responsible  to  JDunlap,  Moncure  <&  Co,  for  any  deficiency  which  by  possibility 
may  arise  in  the  net  proceeds  of  the  sales." 

The  District  Judge  was  of  opinion  that  this  agreement  only  extended  to  the 
faithful  accounting  by  Brette  of  the  net  proceeds  of  the  sugar,  and  that  Fay 
was  not  liable  to  the  plaintiffs  for  the  amount  of  advances  unpaid.  This  is 
clearly  an  error;  it  could  not  be  in  the  contemplation  of  the  parties  at  the  time 
the  contract  was  made,  that  Brette  should  account  for  the  proceeds  of  the  sales 
of  the  sugar,   because  the  sugar  was  to  be  shipped  to  the  plaintiff  who 


OPELOUSAS,  SEPTEMBER,  1852.  481 

were  to  sell  it,  and  themselves  account  for  the  proceeds  to  BretU.      The  ^«"n-AJ»  motcobb 
plain  intent  of  the  obligation  is  that,  as  the  plaintiffs  advanced  to  BretU  the  r. 

entire  price  of  the  sugar  bought,  and  left  themselves  no  margin  in  case  of  loss, 
Fay  would  secure  them  against  the  unusual  risk  thus  incurred  by  them ;  and 
make  good  their  advances  in  case  of  loss  by  the  shipments.  The  plaintiffs  are 
entitled  to  have  the  judgment  amended  in  that  respect.  We  do  not  think  that 
they  have  against  the  defendants  any  claim  beyond  those  asserted  by  them  in 
the  settlement  of  November,  1847. 

It  id,  therefore,  ordered  that  the  judgment  be  amended,  and  that  the  plaintiffs 
recover  of  the  defendant  Fay^  as  security  of  Brelt^  the  sum  of  $3,649  97,  with 
legal  interest  from  the  4th  of  January,  1850,  until  paid ;  and  that  the  judgment 
as  amended  be  affirmed,  with  costs. 

AMENDED  DECREE. 

RosT,  J.  The  Court  having  fallen  into  an  error  of  fact  in  this  case,  and  it 
appearing  from  the  record,  that  on  the  2d  of  February,  1848,  the  plaintiffs  re- 
ceived of  Henderson  Crawford^  on  account  of  the  defendant,  Brette,  the  sura  of 
$2,220  capital  and  $244  interest,  they  should  have  been  made  to  acrount  for 
those  sums.  These  amounts  imputed  to  the  not-*  of  $6000,  which  is  the  most 
onerous  debt  of  the  defendants,  will  over-pay  it  by  $51  08.  This  balance  mubt 
be  deducted  from  the  amount  due  the  plaintiffs  on  the  open  account 

The  judgment  heretofore  rendered  in  this  case  is,  therefore,  changed  so  as  to 
read  as  follows : 

It  is  ordered  that  the  plaintiffs  have  judgement  against  and  recover  from  the 
defendants,  Alexander  Brette  and  Theodore  Fay^  insolidoy  the  sum  of  $3,589  97, 
with  legal  interest  from  the  4th  of  January,  1850,  until  paid,  and  costs  in  both 
Courts. 
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William  F.  A.  Fleetwood  v.  Henry  C.  Dwight. 

IhLHUiges  al  owed  for  the  vrongfyil  Issuaoce  of  a  provfiional  seisure  for  rent,  without  malice. 

APPEAL  from  the  District  Court,  Parish  of  St  Mary,  Voorhies,  J.  Tucker 
A  Me  Gill,  for  plaintiff.  Oibhon  &  McMillan,  for  defendant  and  appellant 
DuNBAS,  J.  This  suit  was  brought  to  recover  damages  for  the  wrongful 
suing  out  of  a  writ  of  provisional  seizure  for  rent  due  by  the  plaintiff  in  this 
action,  to  one  of  the  defendants.  It  appears  that  the  plaintiff,  being  the  tenant 
of  Henry  (7.  Dwight  for  the- rent  of  a  store  in  the  town  of  Franklin,  at  the 
rate  of  $25  per  month,  failed  to  pay  his  landlord  any  rent  for  the  space  of 
fifteen  months.  It  is  true  that  the  plaintiff  sets  up  as  an  excuse  for  such  con- 
duct, that  notice  had  been  given  to  him  that  some  third  person  claimed  the 
property  rented — ^but  this  difficulty,  if  any,  was  at  once  obviated  by  the  agent 
of  the  defendant  offering  to  give  him  good  security  against  any  such  claim. 
Under  these  circumstances,  the  plaintiff  having  a  very  small  stock  of  goods  on 
hand,  the  agent  of  H.  C»  Dwight  sued  out  a  writ  of  provisional  seizure  for 
$875,  the  amount  of  the  rent  due.  Before  taking  this  step,  the  agent  of  Dwight 
bad  made  frequent  demands  of  Fleetwood  for  the  rent,  and  had  further  agreed 
to  wait  with  him  upon  his  giving  security  to  the  end  of  the  year.    But  Fleet- 
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Flmtwood  wood  failed  to  give  the  security,  although  the  indulgence  was  extended  to  bim 
DwioHT.  by  the  agent  On  the  trial  of  the  provisional  seizure  Dmght  had  judgment 
for  his  rent,  with  legal  interest  from  judicial  demand,  but  the  seizure  was  set 
aside. 

On  the  trial  of  the  present  suit  for  damages,  the  jury  gave  a  verdict  for 
$688,  for  which  amount  the  Court  below  gave  judgment  in  favor  of  plaintiff. 

Both  parties  complain  of  this  verdict  and  judgment.  The  plaintiff  complains 
that  adequate  damages  have  not  been  awarded  to  him  for  the  injury  done  to  his 
credit  as  a  merchant,  and  contends  that  his  small  stock  of  goods  was  much  in- 
jured whilst  under  seizure.  We  cannot  see  how  a  man,  who  had  not  paid  any- 
rent  to  his  landlord  for  fifteen  months,  with  a  stock  of  goods  not  worth  more 
than  a  few  hundred  dollars,  could  have  had  his  credit  very  much  injured  by  an 
order  of  seizure  against  him,  and  it  must  be  remembered  that  he  brought  it 
upon  himself  by  his  own  fault  in  not  having  paid  one  dollar  to  his  landlord  for 
fifteen  months  at  the  small  rent  of  $25  per  month. 

We  consider  that  the  evidence  shows  great  indulgence  and  forbearance  on 
the  part  of  the  landlord,  and  an  entire  absence  of  malice  on  his  part,  or  his 
agent.  We  cannot  see,  from  the  evidence,  that  the  plaintiff  has  much  right  to 
complain  of  the  damage  done  to  his  goods  whilst  under  seizure.  It  appears 
that  they  were  not  probably  injured  more  than  10  per  cent  whilst  under  sei- 
zure, and  it  is  further  shown  that  when  appraised  at  $388  67  they  actuaUy 
sold  for  $444  45  at  the  Sheriff's  sale. 

From  a  review  of  these  facts  we  have  come  to  the  conclusion  that  excessive 
damages  have  been  given  by  the  verdict  of  the  jury.  We  have  heretofore 
held,  ^*  that  damages  for  the  wrongful  issuance  of  a  provisional  seizure  for  rent 
will  not  be  allowed  where  the  seizing  creditor  acted  without  malice,  and  where 
the  circumstances  were  such  as  to  give  probable  cause  for  the  seizure."  T,  & 
G.  Forbes  v.  GeddeSy  6th  Ann.  402.  Instead,  however,  of  giving  a  judgment 
in  this  case  for  the  defendants,  we  will  lessen  the  damages. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  and  it  is  further  ordered,  that  the  plaintiff  have  judgment  against 
the  defendant  ff.  G,  Dmght  for  $150,  with  costs  in  the  Court  below,  and  that 
appellee  pay  the  costs  of  this  appeal. 


Robert  McCarty  v.  A.  R.  Splane  et  al. 

The  tnuwferrM  of  a  litlgfoni  right  from  oae  who  pnrehftaed  it,  bnt  was  ineapacitated  to  biqr,  notfer 
Article  2422  of  the  Ck>de— to  the  knowledge  of  the  tramferroe  acqnirea  DothiDg-~and  the  debtor, 
when  sued,  may  set  up  the  nullity  of  the  sale. 

APPEAL  from  the  District  Court,  Parish  of  St  Mary,  VoorhiM,  J.     Walker, 
for  plaintiff  and  appellant.     Olivier,  for  defendants. 
Walter,  for  plaintiff: 

On  the  trial  of  the  case  nm,  I  contended  as  I  do  now,  that  the  sale  of 
Splane's  judgment  against  McCarty  could  not  be  treated  as  a  nullity  until  the 
nullitv  was  ascertained  and  determined  by  a  suit  brought  for  that  purpose ; 
that  bv  a  long  series  of  decisions,  this  Court  had  fixed  the  rule  that  no  sales 
could  be  treated  collaterally  as  nullities,  except  such  as  were  clearly  sunulated, 
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and  referred  the  District  Judge  to  4  L.  R,  89 ;  11  R.  R,  288;  5  L.  R,  124 ;  4 
L.  R,  338;  3  L.R,  448;  8  L.  R,  146;  9  R.  R,  70 ;  14  L.  R,  424;  3  Ann.  R, 
640 ;  2  Ann.  R,  912.  In  the  last  of  the  foregoing  cases,  the  Court  say :  — 
'*  Having  fiuled  to  establish  the  continued  possession  of  the  vendor  after  this 
registered  and  recorded  sale,  it  was  indispensable  to  the  success  of  the  defence 
set  up  in  this  action  by  the  defendants,  to  prove  that  averment  of  simulation 
by  other  evidence ;  for  when  there  has  been  a  real  though  fraudulent  sale  oper- 
ating to  the  detriment  of  creditors,  the  title  and  possession  of  the  purchaser 
cannot  be  disregarded.  The  creditor,  in  such  cases,  can  only  reach  the  pro* 
perty  conveyed,  by  causing  the  sale  to  be  annulled  in  a  direct  revocatory  action. 
It  is  well  settled  that  the  title  in  such  cases  cannot  be  attacked  directly  com- 
mencing with  a  seizure.*^  In  the  case  at  bar  there  was  a  public  sale,  which  be- 
came a  matter  of  record,  and  the  defendant,  Splane^  was  bound  to  know  it, 
even  if  he  had  not  been  specially  notified  by  the  Sheriff  of  the  seizure. 

Slidell,  J.  Splane  having  a  judgment  against  McCofrty^  took  out  a  fieri 
faeia»;  and  then  McCarty  obtained  an  injunction  in  the  present  action,  alleg- 
ing that  Splane'a  judgment  against  him  had  been  sold  under  execution,  and 
that  he,  McCarty^  was  now  the  owner  of  it  He  prayed  for  the  perpetuation 
of  the  injunction  and  $200  damages  for  the  annoyance.  Splane  pleaded  in  de- 
fence the  nullity  of  the  judicial  sale  under  which  McCarty  claimed. 

It  appears  then  at  the  time  of  the  judicial  sale  of  Splane'a  claim  against 
MeCarty^  it  was  a  litigious  right,  the  suit  upon  it  being  then  pending  on  an  ap- 
peal to  this  Court  The  person  to  whom  it  was  adjudicated  for  one  dollar  at 
the  Sheriff's  sale,  and  who  subsequently  transferred  it  to  McCarty^  was  an  at- 
torney at  law,  practising  in  the  Court  where  Splane'^  suit  was  brought,  and  in 
this  Court  Under  the  Article  2422,  he  was  incapable  of  purchasing ;  his 
transferree  was  aware  of  the  incapacity ;  and  the  defendant  had,  in  our  opin- 
ion, a  right  to  set  up  the  nullity  as  a  means  of  defence  against  the  present 
suit 

Judgment  affirmed,  with  coste. 


McGabtt 
Splakb  r  al. 


Martin  P.  Dkmaret   v.  Joseph  T.  Hawkins. 

In  JodicUl  talei  the  amount  of  mortgages  atnuned  by  the  purchaser,  and  which  torn  out  not  to  be 
due,  enure  to  the  benefit  of  the  defendant  in  execution . 

The  right  to  rescind  a  sale  for  lesion  bvyond  moiety,  id  the  only  restraint  upon  the  liberty  of  the 
the  citizen  to  bind  himself  and  his  property  according  to  the  dictates  of  bis  own  Judgment:  and 
the  evidence  relied  on  to  establish  lesion  should  be  peculiarly  strong  and  conclusive. 

APPEAL  from  the  District  Court,  Parish  of  St  Mary,  Voorhies^  J.  Lewis 
db  Olivier,  for  plaintiff.     Oibbofi,  for  defendant  and  appellant 

RosT,  J.  This  is  an  action  for  the  recission  of  a  sale  of  immovable  property 
on  the  ground  of  lesion  beyond  moiety. 

The  defendant  admits  the  purchase,  but  avers  that  the  price  stipulated,  and 
the  onerous  conditions  imposed  upon  him,  were  the  full  value  of  the  property 
at  the  time  he  acquired  it 

The  case  was  tried  before  a  jury,  who  limited  their  verdict  to  the  finding  of 
the  f<^owing  facts : 

iBt    That  the  raal  considention  of  the  sale  was  $17,836  00. 
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Dkmaeet  2d.    That  the  property  was  worth  on  the  day  it  was  sold  $37,923  80. 

Hawkins.  The  defendant  has  appealed  from  the  judgment  rendered  against  him  on  this 

verdict. 

It  is  stated  in  the  act  of  sale,  which  is  authentic,  that  the  price  agreed  to  be 
paid  is  $20,576,  and  the  fact  found  by  the  jury  that  it  was  $17,836  is  manifest- 
ly erroneous.  The  purchaser  is  bound,  under  all  circumstances,  to  pay  the 
price  stipulated,  and  if  the  amounts,  which  he  assumed  to  pay  as  part  ef  it, 
were  not  due,  or  have  since  been  paid  by  the  vendor,  the  latter  can  recover 
them  from  him.  8d  M.  R.  248.  It  has  been  frequently  held  that  in  judicial 
sales  the  amount  of  such  mortgages,  assumed  by  the  purchaser,  as  turned  out 
not  to  be  due,  enure  to  the  benefit  of  the  defendant  in  execution.  We  con- 
sider the  principle  elementary. 

This  was  clearly  the  view  taken  originally  by  the  plaintiff's  counsel,  as  is 
shown  by  the  allegation  in  the  petition,  that  the  property  was  sold  for  $20,576, 
which  is  alleged  to  be  less  than  half  of  its  value ;  and  it  is  singular  that  the 
jury  should  have  disregarded  that  admission,  and  the  authentic  evidence  of  its 
truth.  Taking  this  sum  to  have  been  the  real  consideration,  lesion  beyond 
moiety  was  not  proved  to  the  satisfaction  of  the  jurj' ;  and  after  a  careful 
perusal  of  the  evidence,  we  are  satisfied  that  if  there  is  error  in  their  estimate, 
it  is  not  because  it  is  too  low.  Under  the  view  we  took  in  the  case  of  B&ile 
V.  Bitters^  7th  Ann.,  of  the  limits  in  which  the  estimates  of  the  value  of  the 
property,  at  the  time  of  the  sale,  should  range  in  cases  of  lesion,  that  evidence 
is  far  from  being  satisfactory.  Probable  estimates  are  at  best  an  inferior  kind 
of  evidence,  admissible  only  when  no  better  can  be  had,  and  they  seldom  carry 
conviction  to  the  mind.  In  this  case,  for  instance,  thirty -two  witnesses  were 
examined,  and  made  as  many  different  estimates,  ranging  from  $22,637  00  to 
$42,250  00.  The  estimate  of  the  jury  differs  from  all  the  others.  Such  a  re- 
sult has  not  the  reasonable  certainty  upon  which  alone  courts  of  justice  can  act 
in  setting  aside  a  contract  entered  into  in  good  faith.  See  Seaton  v.  Munici- 
pality No,  2,  8d  Ann.  44. 

The  right  to  rescind  a  sale  for  lesion  beyond  moiety,  is  the  only  restraint  up- 
on the  liberty  of  the  citizen  to  bind  himself  and  his  property  according  to  the 
dictates  of  his  own  judgment,  and  the  evidence  relied  on  to  establish  that 
right,  should  be  peculiarly  strong  and  conclusive. 

It  is  ordered  that  the  judgment  in  this  case  be  reversed — ^that  there  be  judg- 
ment in  favor  of  the  defendant,  with  costs  in  both  Courts. 


8   484 
48    711 


Nathalie  Judice    v.  FELicrrB  Neda. 

I     8    484 

I  118    364 

ni9    689  The  imolvency  of  the  husband  will  not  prevent  a  conTejance  of  property  b/  him  to  his  wife  for 

I2Q  iQ^^I  ^he  purpose  of  replacing  her  dotal  and  paraphernal  effects,  alienated  during  the  marriage. 

APPEAL  from  the  District  Court,  Parish  of  St  Martin,  Voorhie^  J.   Albert 
Voorhies,  for  plaintiff.     Olivier^  for  defendant  and  appellant 
RosT,  J.     The  plaintiff  opposes  the  seizure  of  immovable  property,  made  at 
the  suit  of  the  defendant,  on  the  ground  that  this  property  was  conveyed  to 
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her  by  her  husband,  to  replace  her  paraphernal  effects  alienated  during        Jtoici 
marriage.  Vta>A. 

The  defence  is,  that  the  husband  was  insolvent  at  the  date  of  the  sale,  and 
that  Art.  2421  of  the  Code  does  not  extend  to  the  case  of  a  husband  in  failing 
circumstances. 

This  is  clearly  an  error ;  the  wife,  before  she  obtains  a  separation  of  property 
is  bound  to  allege  and  prove  the  embarrassment  of  her  husband,  and  to  justify 
her  belief  that  his  property  may  not  be  sufficient  to  meet  her  rights  and  claims; 
80  that  the  husband  must  generally  be  in  failing  circumstances  before  a  separ- 
ation of  property  can  be  obtained — ^and  yet  article  2421,  expressly  authorizes 
transfers  of  property  by  the  husband  to  the  wife  in  satisfaction  of  those  judg- 
ments. There  is  no  distinction  made  between  transfers  made  after  a  judgment 
of  separation,  and  those  which  are  made  without  such  a  judgment. 

The  case  of  Montilli  was  one  of  declared  insolvency  by  the  husband,  and 
came  as  such  under  the  provisions  of  the  Act  of  1817.  The  sale  made  to  the 
wife  in  that  case  was  set  aside  because  she  had  not  brought  herself  within  the 
letter  or  spirit  of  the  proviso  of  the  24th  section  of  that  Act,  by  showing  the 
reality  and  good  faith  of  the  transaction.  In  this  case  there  is  no  declared  in- 
solvency, and  the  claim  of  the  wife  is  conclusively  proved.     1  Ann.  42. 

Creditors  are  not  without  remedy  in  cases  where  the  husband  has  given  an 
unjust  advantage  to  his  wife,  under  the  pretext  of  replacing  her  dotal  or  para- 
phernal rights.     See  Spurloeh  v.  Maner,  1st  Ann.  801. 

If  it  were  alleged  and  made  probable  that  the  value  of  the  property  given  in 
payment  to  the  wife  was  underrated,  and  the  husband  was  shown  to  be  insol- 
vent, we  would  feel  authorized  to  grant  relief— but  there  is  nothing  in  the  re- 
cord upon  which  we  can  act. 

The  plea  of  res  judicata  is  clearly  untenable.  The  contract  avoided  in  the 
first  suit  was  not  the  one  under  which  the  defendant  claim8. 

The  judgment  is  affirmed,  with  costs. 


Prescrlla  Lacomb  V,  Her  Husband. 

APPEAL  from  the  District  Court,  Parish  of  St  Landry,  Overton,  J.  Linton, 
for  plaintiff  and  appellant. 

RosT,  J.  There  is  nothing  in  the  record  to  show  the  embarrassments  of  the 
husband,  which  render  a  separation  of  property  necessary. 

A  judgment  of  separation  of  property,  obtained  under  those  circumstances, 
is  held  in  law  to  be  collusive ;  and  although  we  cannot  reverse  it  without  a 
prayer  of  the  appellee  to  that  effect,  we  do  not  feel  bound  to  amend  it  as 
prayed  for  by  the  appellant  No  amendment  noade  by  us  would  give  it  validity 
against  the  husband's  creditors. 

The  appeal  is  dismissed  with  costs. 
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W.  B.  McCuTCHEON  &  Co.   V.  John  Davis. 

DecistoD  in  Ifagee  ▼.  J>unbcWt  10  L.  R.,  050,  affirmed. 

A  PPEAL  from  the  District  Court,  Parish  of  St  Landry,  (hertan,  J.     J.  E. 
Al.  King^  for  plaintiffs.     Swayze  A  Mocre^  for  defendant  and  appellant 

Plaintiffs'  counsel  cited  Burm  v.  Eayea^  18  L.  R.  12 ;  Magee  v.  Dunhar^  10 
L.  R.  546. 

Defendant's  counsel  cited  1  L.  R.  118,  283  ;  3  M.  878;  2  N.  S,  889. 

Slidell,  J.  The  suit  is  brought  upon  certain  unindorsed  notes  of  the  de- 
fendant, of  which  the  firm  of  TT.  B.  McCuteheon  &  Co.^  is  the  payee.  In  the 
petition  it  is  alleged  that  John  B.  Howell^  William  B.  McCuteheon  and  Stod- 
dart  Howell  compose  the  firm,  and  as  such  they  sue.  In  his  plea  the  defend- 
ant denies  that  those  persons  compose  the  firm.  The  notes  being  produced 
and  offered  at  the  trial,  and  the  signature  of  the  maker  proved,  the  District 
Judge  gave  judgment  for  the  plaintiffs,  by  which  we  understand  a  judgment  in 
favor  of  the  firm  of  Wm.  B,  McUutcheon  &  Co,^  the  payee,  the  suit  throughout 
being  entitled  as  the  suit  of  that  firm.  The  defendant  has  appealed,  and  now 
insists  that  proof  should  have  been  given  that  the  above  named  individuals 
composed  the  firm.  The  opinion  of  the  District  Judge  that  such  evidence  was 
not  essential  to  a  recovery  under  the  pleadings,  seems  to  be  sustained  by  the 
opinion  of  our  predecessors  in  Ma>gee  v.  Dunbar^  10  L.  R.  550,  and  we  do  not 
feel  disposed  to  disturb  that  precedent 

Judgment  affirmed,  with  costs.  * 


EuGRNE  Wartkllk,  Agent,  &c.,   v.  John  P.  Hudson  et  al. 

The  maker  of  a  promissory  note,  transferred  by  the  holder  to  the  rendor  of  property,  cannot  recist 
payment  on  the  ground  that  the  vendor  had  no  authority  to  sell. 

Suit  on  a  note  payable  to  the  order  of  H .  ft  R  ,  but  endorsed  by  H.  alone.  By  ihs  OouH :  Tbe  de- 
fective endorsement  on  the  note  was  cured  by  the  subsequent  declaration  of  R.,  that  H  was  aa- 
tborlMd  to  use  the  note  as  he  did  :  th«  date  of  that  declaration  is  Immaterial. 

APPEAL  from  the  District  Court,  Parish  of  St  Landry,  Ctuhman,  J.,  presid- 
ing. Garland  &  LKUtrappes^  for  plaintiff,  iinton,  for  defendant  and  at>- 
pellant 

RosT,  J.  The  plaintifi*,  acting  as  agent  of  Fremont  and  wife,  who  reside  oat 
of  the  State,  sold  four  slaves  to  Fergus  Hathorn^  one  of  the  defendants,  and 
received,  in  part  payment,  a  note  subscribed  by  the  other  defendant,  John  P. 
Hudson,  payable  to  the  order  of  Haihom  and  Beeres,  and  endorsed  by  Hathom 
in  his  own  name.  This  note  was  protested  at  maturity,  and  the  plaintiff  now 
seeks  to  recover  the  amount  of  it  from  the  drawer.  The  petition  also  prays 
for  judgment  against  Hathom,  and  that  the  slaves  sold  may  be  subjected  to 
the  mortgage  retained  upon  them  to  secure  the  payment  of  the  price. 

Hathom  made  no  defence.  Hudson  pleaded  the  general  issue,  that  the  plain- 
tiff had  no  authority  to  sell  the  immovable  property  of  Fremont  and  wife, 
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and  that  Hathom  was  likewise  without  authority  to  transfer  a  note  belonging      Wartmxb 
to  the  firm  of  Hathom  S  Beeves  for  his  private  benefit.  Hudboh  btal. 

There  was  judgment  against  the  defendants  in  solidOy  and  John  P.  Hudson 
has  appealed. 

Had  the  defendant  Sdthorn  set  up  the  defence  of  the  appellant,  it  would 
have  been  a  serious  question  whether  the  power  of  attorney,  under  which 
Wartelle  acted,  authorized  him  to  sell  the  slaves  of  his  principles ;  but  as  he 
has  not  raised  that  objection,  it  is  clear  that  his  debtor  had  no  capacity  to 
raise  it  He  owes  the  amount  of  the  note,  and  is  bound  to  pay  it  to  the  as- 
fflgnee  of  his  creditor,  who  is  a  paily  to  the  suit,  and  does  not  object  to  the 
payment 

The  defective  endorsement  on  the  note  was  cured  by  the  subsequent  declar- 
ation of  Reevee,  that  Hathorn  was  fully  authorized  to  use  the  note  as  he  did ; 
the  date  of  that  declaration  is  immaterial. 

There  was  no  obligation  in  solido  between  the  defendants,  but  as  they  are 
each  bound  for  the  whole  amount  of  the  judgment,  the  objections  to  its  form 
are  mere  verbal  criticisms  and  do  not  authorize  the  reversal  of  it 

The  judgment  is  afSrmed,  with  costs. 


Francis  Billeadeau  et  als.  v.  Thomas  Kfller  et  als. 

nnder  the  CJode  of  Practice  and  lawa  of  this  State,  there  is  no  other  mode  of  compelling  a  party 
to  a  salt  to  give  evidence  than  that  by  interrogatories  on  facts  and  articles. 

APPEAL  from  the  District  Court,  Parish  of  St  Landry,  CuehTncm^  J.,  pre- 
siding.   Linton^  for  plaintiffs  and  appellants.    Swayzi  <t  Moore,  for  de- 
fendants. 

Dunbar,  J.  This  is  a  suit  to  recover  damages  on  an  injunction  bond.  The 
District  Judge  gave  a  judgment  for  plaintiff  against  the  defendants  in  eolido  for 
one  hundred  and  fifty  dollars,  with  interest  from  the  19th  April,  1848.  The 
conflicting  and  contradictory  testimony  with  regard  to  the  damages  suffered  by 
plaintiffs,  owing  to  the  suing  out  of  the  injunction  by  the  defendants,  renders  it 
doubtful  whether  damages  ought  to  have  been  allowed.  There  was  only  one 
witness  as  to  the  proper  amount  to  be  given  to  the  plaintiffs  for  counsel  fees  for 
defending  the  suit,  or  writ  of  injunction.  This  witness  fixed  the  amount  at 
$150,  and  we  cannot  say  that  the  Court  erred  in  giving  judgment  for  this 
amount  only.  There  is,  however,  an  exception  taken  by  plaintiffs  to  the  opinion 
of  the  Court  refusing  to  compel  CaUh  L.  Swayze,  one  of  the  defendants,  to 
give  testimony  in  this  case.  Under  our  Code  of  Practice  and  laws  of  evidence 
we  know  no  other  mode  of  compelling  a  party  to  a  suit  of  giving  testimony 
than  by  interrogatories  on  facts  and  articles.  This  is  similar  to  the  Chancery 
practice,  and  established  by  positive  provieions  of  our  Code  of  Practice^  but  is 
unknown  to  the  rules  of  evidence  of  the  Common  law. 

The  judgment  of  the  District  Court  is,  therefore,  aflarmed,  with  costs  of  this 
Court  to  be  paid  by  appellant 
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OuTm  thg  rule,  not  to  dismisfi  an  injunction  when  we  believe  that  the  plaintiff  would 
MooTM  ar  AL  be  immediately  entitled  to  the  same  remedy.  See  the  case  of  Exinieea»  v.  i>i«f, 
8d  N.  S.  480;  Chamhlmy.  Atchison,  2d  Ann.  488;  Dwrcey  v.  HUU,  4th  Ann. 
107;  OilUipie  v.  Police  Jury,  6  Ann.  406. 

If  the  accused  has  been  fairly  tried  and  acquitted,  which  we  do  not  under- 
stand to  be  denied  by  the  counsel  for  the  State,  the  State  has  no  further  claim 
under  the  recognizance,  although  it  may  have  ripened  into  a  judgment  See 
7th  An. 

We  have  concluded  to  remand  this  case,  with  leave  to  both  parties  to  amend ; 
but  as  the  costs  attending  this  disposition  of  it  are  attributable  to  the  plaintiff's 
neglect,  relief  is  granted  to  him  upon  condition  that  he  shall  pay  those  costs. 

It  is  ordered  that  the  judgment  be  reversed,  and  the  case  remanded  for  fur- 
ther proceedings,  with  leave  to  both  parties  to  amend,  the  plaintiff  paying  all 
the  costs  incurred  up  to  this  date. 


Governor  of  Louisiana  v.  Theodork  Fay. 

AllowlDg  and  flzing  the  amount  of  bail  are  Judicial  acta,  which  the  ExecutiTe  is  jirohibited  from  doing 

hy  the  eeoond  article  of  the  Constltation. 
The  power  to  bail  is  not  incidental  to  the  power  of  granting  reprleTes. 
So  long  as  the  opinion  o  the  mivjority  of  the  Goart,  in  Tha  8la$e  v.  Lonffwnik,  prcvailB,  a  party  oon- 

▼icted  of  a  bailable  offence,  may  be  released  by  Habeas  Oorpns,  after  final  judgment. 
The  rule,  that  in  whatever  manner  a  man  binds  himself  he  shall  remain  bound,  may  be  true  ia  a»ci« 

oonventlonal  obligations,  but  in  orimlnal  oases  no  bonds  are  obligatory  except  those  taken  la  pw 

•uance  of  law. 

APPEAL  from  the  District  Court,  parish  of  St  Mary,  Voorhiet,  J.  JSl  Si- 
mon, jr,,  District  Attorney,  and  B,  Simon^  for  plaintiff.  Tucker  db  McGill^ 
for  defendant  and  appellant 

Plaintiff^s  counsel  filed  the  following  brief: 

Alexander  Brette  was  convicted  of  manslaughter  in  the  parish  of  St  Ifaiy, 
on  the  4;th  of  February,  1851,  and  on  the  8th  of  the  same  month  was  sentenced  to 
eenen  yea/re  imprisonment  at  hard  labor  in  the  penitentiary.  He  took  an  appeal, 
which  was  carried  before  the  Supreme  Court,  at  its  September  term,  1861,  at 
Opelousas,  whereupon  the  judgment  appealed  from  was  affirmed. 

It  appears  that  after  the  rendition  of  the  judgment  of  the  appellate  Court, 
but  h^ore  eaid  judgment  could  he  returned  and  recorded  in  the  lower  Courts 
Alexander  Brette,  assisted  by  his  friends,  and  especially  by  the  defendant  in  this 
suit,  (his  father-in-law)  took  certain  steps  to  procure,  or  rather  to  secure,  a  re- 
prieve and  respite  from  the  Executive  of  the  State,  in  view  of  a  definitive  par- 
don, with  the  advice  and  consent  of  the  Senate ;  whereupon,  on  the  5th  of  De- 
cember, 1851,  the  Governor  issued  his  warrant,  addressed  to  the  Sheriff  of  the 
parish  of  St.  Mary,  notifying  the  latter  of  the  granting  of  a  reprieve  or  respite 
to  Brette^  upon  condition  that  he,  Brette,  should  furnish  his  bond  to  the  said 
Sheriff  in  the  sum  of  $10,000,  with  Theodore  Fay,  (the  defendant)  as  security; 
the  condition  of  the  bond  to  he,  that  Brette  should  deliver  himself  up  to  the  prop* 
er  authority  and  comply  with  the  terms  of  his  sentence  on  the  first  day  ofmwrck^ 
1852,  or  b^ore,  if  required,  should  a  full  pardon  be  not  granted  to  the  said 
Brette,  in  conformity  to  law  and  the  requirement  of  the  Constitution,  This 
could  not  be  done,  however,  until  the  return  and  recording  of  the  judgment  of 
the  Supreme  Court  in  the  ower  Court  for  execution,  and  the  contiet  kept  the 
(Governor's  warrant  in  his  possession  until  the  first  day  of  the  term,  when  pre- 
senting himself  in  open  court,  he  handed  said  warrant  to  the  Sheriff. 
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On  the  12th  of  January,  1852,  (first  day  of  the  session  of  the  District  Court)  Got«w>»  of  Li. 
the  judgment  of  the  Supreme  Court  was  filed  in  the  lower  Court  and  ordered  y**^ 
to  be  recorded  and  earned  into  execution,  (see  page  9)  and  on  the  next  day 
(13th  January,)  the  convict  having  presented  himself  in  open  court  and  placed 
himself  in  the  custody  of  the  Sheriff,  it  was  ordered  that  the  bond  by  him  given 
for  his  appearance,  and  to  abide  by  the  decision  of  the  Supreme  Court  (Theo- 
dore Fay  was  Brette^s  surety  on  that  bond)  be  canceled  and  annulled.  It  ap- 
pears that  immediately  after  that  proceeding  the  Govemor^s  warrant  was  read 
in  open  Court;  that  the  Sheriff  observed  to  the  Judge  presiding,  that  Brette 
had  presented  to  him  a  reprieve  from  the  Governor,  but  that  the  Judge  very 
properly  answered  that  tfie  Court  had  nothing  to  do  with  it^ — ^that  the  matter 
was  ended  in  the  Court  by  whom  the  sentence  had  been  pronounced.  The 
convict  was  in  the  custodv  of  the  Sheriff,  who,  in  compliance  with  the  Gov- 
ernor's warrant,  required  him  to  execute  the  bond  sued  on,  with  the  defendant 
as  his  surety,  and  Brette^  after  having  furnished  said  bond,  as  contemplated  in 
the  warrant,  was  set  at  liberty. 

The  bond  sued  on  was  taken  by  the  Sheriff  strictly  in  conformity  with  the 
terms  of  the  Governor's  warrant,  and  stipulates  the  condition  in  the  fiery  toards 
used  by  the  Executive  in  granting  the  reprieve,  and  it  must  seem  clear 
that  the  defendant's  name  was  inserted  in  the  warrant  as  being  the  surety 
who  was  to  bind  himself  as  such  with  the  convict,  in  consequence  of  his  having 
previously  given  his  consent  to  becoming  such  surety ;  nay,  of  his  having  as- 
sisted his  son-in-law  in  obtaining  the  respite  in  consideration  of  which  the  obli- 
gation sued  on  was  contracted.  The  respite  had  its  effect  after  the  execution 
of  the  bond ;  the  defendant  had  his  eyes  open  when  he  signed  it ;  he  well  knew  its 
object ;  he  willingly  consented  to  become  hound  as  surety,  and  it  is  indeed  a 
strange  position  on  his  part  to  contend  that  the  Governor  of  the  State,  from 
whom  the  reprieve  or  respite  was  obtained,  and  who  had  the  constitutional 
power  of  granting  it,  had  no  authority  to  require  and  receive  the  bond  without 
which  the  sentence  of  the  law  would  have  been  carried  into  effect,  and  without 
which  the  convict  would  have  been  deprived  of  his  liberty. 

The  action  of  the  Senate  was  subsequently  required  by  the  Governor  on 
the  reprieve  granted  to  Alexander  Brette,  but  the  pardon  was  refused  by 
a  very  large  majority ;  and  on  the  5th  of  February,  after  due  communica- 
tion made  to  the  Governor  by  the  Secretary  of  the  Senate,  official  information 
thereof  was  given  to  the  Sheriff  of  the  parish  of  St  Mary,  with  instructions  to 
take  due  notice  thereof  and  to  govern  himself  accordingly ;  this  notification  was 
accompanied  with  a  letter  of  the  Attorney  General  to  the  Sheriff,  giving  him 
his  views  on  the  subject,  whereupon  the  latter,  after  diligent  search  for  the 
convict  within  the  limits  of  his  parish,  and  due  demand  made  of  the  defendant, 
as  said  convict's  surety  on  the  respite  bond,  come  to  the  conclusion  that  Brette 
had  either  absconded  or  fled,  to  avoid  the  sentence  of  the  law,  and  made  his 
return  to  the  Govenor  accordingly. 

This  suit  is  brought  to  recover  of  the  defendant  the  sum  of  ten  thousand  dol- 
lars, which  is  the  amount  of  the  bond  or  obligation  by  him  voluntarily  sub- 
scribed with  Alexander  Brette,  a  penitentiary  convict,  for  the  purpose  of  allow- 
ing the  latter  the  enjoyment  of  his  liberty,  and  the  benefit  of  the  constitutional 
right  of  giving  bail  to  await  the  final  action  of  the  Senate  on  the  reprieve  grant- 
ed bv  the  Governor.  This  bond  has  had  its  effect,  but  the  condition  under 
which  the  obligation  was  contracted  has  not  been  complied  with,  and  the  under- 
signed contends  that  said  defendant,  as  the  surety  of  the  absconding  or  fleeing 
convict,  has  become  liable  for  the  payment  of  the  obligation  sued  on. 

The  defendant  has  filed  an  answer,  which  he  calls  his  peremptory  exception 
to  plaintiff 's  demand,  and  which  amounts  to  this:  1st,  That  the  instrument 
sued  on  was  taken  in  a  case  not  bailable,  2d,  That  said  instrument  is  a  bond 
given  for  an  illegal  and  immoral  consideration,  and  one  reprobated  by  law. 
And,  3d,  That  the  Governor  had  wa  power  to  require,  nor  the  Sheriff  to  receive 
or  accept  such  an  instrument  as  the  one  sued  on — ^said  instrument  being  not  a 
bond  or  obligation  known  to  or  recognized  by  the  laws  of  the  State ;  and  that 
the  Sheriff  had  no  power  or  authority,  on  receiving  said  instrument,  to  liberate 
the  prisoner  from  his  custody.  Wherefore,  he  prays  that  the  suit  be  dismissed 
and  that  the  instrument  or  bond  sued  on  be  declared  null  and  void. 

On  these  pleadings,  the  Judge  a  quo,  without  disclosing  any  of  the  reasons 
upon  which  he  may  have  based  his  judgment,  but  simply  tindiog  that  the  law 
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GomxoR  or  La.  and  evidence  are  in  favor  of  the  defendant,  adopted  the  latteHs  conclusions,  and 
Fat.  from  that  judgment  the  undersigned,  representing  the  State,  has  appealed. 

I.  One  of  the  exceptions  set  up  is :  That  th^  instrument  sued  on  was  taken  in 
a  case  not  hailable,  I  presume  this  exception  will  not  be  insisted  on  by  the 
defendant's  counsel,  but  if  it  is,  it  will  be  sufficient  to  refer  him  to  the  decision  of 
this  Court  in  the  case  of  Ex  parte  Longworth,  7  Ann.  Rep.  6,  based  upon  the 
108th  Art  of  the  Constitution,  which  provides  that  "aZ^  persons  shall  be  haila- 
hie  hy  sufficient  sureties,  unless  for  capital  qffences,^^  &c.  In  that  case,  this 
Court,  after  reviewing  a  great  number  of  authorities  applicable  to  the  question 
under  consideration,  seems  to  entertain  the  opinion,  not  only  that  the  Constitu- 
tion allows  to  a  prisoner  the  right  of  being  bailed  after  conviction  during  the 
pendency  of  the  appeal,  but  that  the  right  extends  also  to  a  convict,  the  execu- 
tion of  whose  sentence  is  suspended  by  the  interposition  of  the  Executive  until 
the  action  of  the  Senate  on  the  reprieve  or  respite  which  he  may  have  obtained. 
"In  England,"  says  this  Court,  "a  person  improperly  convicted  was  released 
not  by  a  new  trial,  but  by  the  King's  pardon,  and  rto  douht  might  he  hailed  vji- 
til  the  pardon  could  he  obtained.''''  A  fortiori^  should  he  be  bailed  here,  when 
the  benefit  of  a  respite  has  been  constitutionally  allowed  him  by  the  Executive, 
subject  to  the  pardon  being  granted  with  the  advice  and  consent  of  the  Senate. 
Under  the  Constitution,  our  Legislature  cannot  meet  regularly  but  once  every 
two  years ;  thus  the  convict  would  be  obliged  to  wait  sometimes  two  years  be- 
fore the  action  of  the  Senate  could  be  had  upon  his  reprieve.  This  was  one  of 
the  considerations  operating  upon  this  Court  in  the  case  of  Longvorth,  for,  as 
therein  expressed,  the  prisoner  might  be  in  bad  health,  and  might  perhoj^  be 
deprived  hy  death  of  the  Exeeutite  clemency,  if  detained  in  the  parish  prison 
two  years  before  he  could  enjoy  it. 

The  bond  or  obligation  sued  on  is  anterior  to  the  law  of  1852.  At  the  time  it 
was  given,  there  was  no  legal  restriction  or  impediment  to  the  full  exercise  of 
the  right  of  being  allowed  to  give  bail,  as  provided  for  in  the  Constitution,  and 
the  reprieve  or  respite  once  granted  to  Brette,  it  followed  as  a  constitutional  right, 
that  although  convicted  and  sentenced,  his  bail  by  sufficient  sureties  could  not 
be  refused ;  his  offence  had  ceased  to  be  a  capital  one ;  it  had  become  bailable^ 
to  wit:  one  for  which  the  party  had  the  right  to  avoid  being  detained  in  prison, 
on  giving  the  security  required ;  and  if  so,  as  recognis&ed  by  this  Court  in  the 
case  of  Longworth,  it  is  clear  that  the  right  was  properly  exercised  by  the  con- 
vict, after  the  Sheriff  was  notified  of  the  reprieve  or  respite  granted  by  the 
Governor. 

II.  ITiat  the  instrument  sued  on  is  a  bond  given  for  an  illegal  and  immoral 
consideration,  and  one  reprobated  by  law.  The  defendant's  counsel  will  hardly 
insist  upon  this  ground  of  his  client's  defence,  and  if  he  does,  this  Court  will 
say  with  me  that  it  comes  from  the  latter  with  very  bad  grace.  What !  the  de- 
fendant's obligation  as  surety  of  his  son-in-law,  then  under  the  benefit  of  a 
reprieve  or  respite  granted  by  the  Governor,  that  his  said  son-in-law,  after  en- 
joying his  full  liberty  during  the  suspension  of  his  sentence,  should  deliver  him- 
self up  to  the  proper  authority  and  comply  with  the  terms  of  his  sentence, 
should  a  full  pardon  not  be  granted  to  him,  is  one  contracted  for  an  immoral 
consideration  I  What!  the  cause  of  the  obligation,  which  was  not  only  to 
secure  the  presence  of  the  convict  after  the  action  of  the  Senate  and  the  ulti- 
mate execution  of  the  sentence,  if  the  pardon  was  refused,  but  also  to  permit 
Brett€  to  enjoy  his  liberty,  to  avoid  being  detained  in  prison  for  several  months 
and  to  remam  at  home  with  his  family,  was  an  immoral  one ! !  Is  there  any- 
thing repugnant  to  morality  in  the  cause  and  object  of  this  contract?  Surely 
not :  it  was,  on  the  contrary,  not  only  moral,  but  very  natural  in  the  defendant 
to  lend  his  aid  to  Brette,  who  was  a  member  of  his  family,  and  to  afford  him,  by 
contracting  this  obligation,  the  means  of  avoiding  detention,  and  of  obtaining  a 
full  pardon  from  the  competent  authorities  of  the  State.  For  aught  it  appears, 
the  defendant  himself  was  instrumental  in  obtaining  the  Governor's  reprieve ; 
his  name  had  been  proposed,  perhaps  by  himself,  a.**  the  convict's  surety ;  it  was 
inserted  in  the  Governor's  warrant  as  such ;  and  after  having  been  present  in 
the  transaction  the  obligation  sued  on  was  subscribed  by  defendant,  with  a  full 
knowledge  of  all  the  circumstances.  There  is  clearly  no  more  immorality  or 
illegality  in  defendant's  contracting  this  obligation  than  there  would  be  in  any 
one  becoming  the  surety  of  any  person  either  before  or  after  conviction,  under 
the  Art.  108  of  the  Constitution,  and  the  offence  being  bailable,  as  I  have 
already  shown,  the  consideration  of  the  bond  was  one  not  reprobated  by  law. 
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III.  This  exception,  to  wit :  tliat  tJie  Goternor  had  no  power  to  reqvire  nor  the  Oovbmor  or  U. 
Sheriff  t4>  receive  or  accept  such  an  instrument  as  the  one  sued  on,  has  been  stren-  p^^ 

uously  urged  in  the  Court  below,  where  it  has  undoubtedly  prevailed.     It  be- 
hooves me  to  show  that  the  judgment  appealed  from  is  erroneous : — 

By  the  47th  Art  of  the  Constitution,  the  power  of  granting  reprieves  for  all 
offences  against  the  State,  is  rested  in  the  Gorenwr.  This  power  was  exercised 
in  the  case  of  Brette,  and  from  the  moment  the  will  of  the  Executive  was  made 
known  officially  to  the  Sheriff,  the  execution  of  the  sentence  of  the  law  was 
necessarily  suspended.  The  Sheriff  was  bound  to  obe^  the  mandate  or  order 
of  the  Governor ;  he  had  no  right  to  disregard  it ;  and  m  complying  with  it,  it 
is  clctfir  he  could  not  be  accused  of  acting  in  contempt  of  the  authority  of  the 
Court  by  whom  the  warrant  of  execution  of  the  sentence  had  been  issued,  as 
all  jurisdiction  of  said  Court  over  the  case  and  over  the  prisoner  had  ceased 
from  the  moment  said  sentence  was  pronounced  and  ordered  to  be  carried  into 
effect  The  Judge  a  quo  was  well  aware  that  such  was  the  position  of  his  tri- 
bunal, when  on  being  informed  that  Brette  had  presented  to  the  Sheriff  a  war- 
rant of  reprieve  from  the  Executive,  Ae  answered :  the  court  had  nothing  to  do 
with  it.  The  Governor's  warrant,  issued  in  the  exercise  of  the  constitutional 
power  of  granting  reprieves,  is  not  a  Judicial  proceeding ;  it  is,  as  expressed  by 
the  Judge  a  quo,  foreign  to  the  administration  of  justice,  and  out  of  the  control 
of  the  Judiciary  power;  Courts  of  Justice  hate  nothing  to  do  with  it ;  but  yet, 
under  the  Art  108  of  the  Constitution,  and  the  interpretation  adopted  by  this 
Court,  in  the  case  of  Ex  parte  Longioorth,  the  convict  had  the  right  of  being 
bailed  by  sufficient  sureties ;  the  sentence  was  suspended,  but  the  prisoner  was 
constitutionally  entitled  to  be  liberated ;  and  the  question  presents  itself :  who 
was  to  require  and  receive  his  bond  with  sufficient  sureties?  and  who  was  to 
Judge  of  the  sufficiency  of  the  security  ? 

I  contend  that  the  ordering  and  taking  of  the  bond  in  a  case  of  reprieve,  to 
arrest  the  ultimate  action  of  the  Senate,  in  view  of  a  full  pardon  of  a  bailable 
offence,  must  be  one  of  the  incidental  powers  belonging  to  the  Executive,  in  the 
exercise  of  the  power  conferred  upon  him  by  Art  108  of  the  Constitution. 
How  could  it  be  otherwise  ?  The  obligation  is  not  to  be  given  in  the  course  of 
Judicial  proceedings ;  it  is  foreign  to  the  administration  of  justice ;  no  Court 
has  any  jurisdiction  to  require  it ;  it  is  not  provided  for  by  the  criminal  laws ; 
the  convict  does  not  bind  himself  to  appear  before  any  tribunal,  but  only  to  de- 
liver himself  up  to  the  Sheriff  who,  in  such  cases,  is  merely  an  Executive  offi- 
cer. Should  not  the  Executive,  then,  when  the  i-eprieve  is  to  be  followed  by 
liberation,  have  the  power  and  authority  to  fix  the  conditions  and  the  amount 
of  the  obligation  under  which  such  liberation  is  to  take  place,  and  to  delegate 
the  receiving  of  such  obligation  to  the  Sheriff,  who,  in  not  executing  the  sen- 
tence, by  order  of  the  Governor,  is  clearly  acting  under  the  immediate  control 
of  the  Executive  ?  In  the  case  of  Longtcorth,  who  was  admitted  to  bail  by  or- 
der of  this  Hon.  Court,  your  Honors  delegated  the  same  power  to  the  Sheriff 
who  had  the  prisoner  in  his  custody — and  why  ?  Because  the  jurisdiction  of 
the  inferior  Court  Imd  ceased  by  the  appeal,  and  because  the  inferior  Judge 
could  not,  after  his  refusal  to  bail  the  convict,  act  any  further  in  the  taking  of 
the  bond.  There  is  no  law  that  gives  the  Sheriff  the  power  of  receiving  a  bail 
in  criminal  proceedings,  and  yet  this  Court,  ex  veceiMitate,  and  in  the  exercise 
of  their  appellate  jurisdiction,  delegated  it  to  the  Sheriff!  Why  should  it  not 
be  so  in  the  case  of  a  reprieve,  when  the  convict  is  no  longer  under  the  control 
and  jurisdiction  of  the  Court,  and  when  his  conditional  release  is  to  be  the  con- 
sequence only  of  the  constitutional  action  of  the  Executive? 

But,  besides  the  questions  presented  by  the  defendant's  exceptions,  and 
whether  or  not  the  Executive  ac^d  properly  and  legally  in  requiring  the  obli- 
gation sued  on  to  be  given  by  the  convict,  I  maintain  that  said  defendant  is 
bound  by  the  terms  of  the  obligation  by  him  voluntarily  contracted,  and  that 
said  obligation,  having  had  its  effect  as  originally  intended,  he  has  no  right  to 
be  released  from  it 

The  obligation  sued  on  is  a  civil  one,  (it  is  not  one  provided  for  by  the  crimi- 
nal laws  of  the  State,  nor  is  it  one  taken  in  the  course  of  criminal  proceedings) 
it  is  in  the  nature  of  an  obligation  with  a  penal  clause.  C.  C,  Art.  2113.  It 
contains  two  distinct  contracts — one  on  the  part  of  the  convict,  to  deliver  him- 
self up  to  the  Sheriff  and  to  comply  with  the  terms  of  his  sentence,  which  is 
the  principal  object  of  the  contract,  and  the  other  on  the  part  of  both  obligors, 
to  pay  $10,000  as  a  penalty,  if  the  principal  object  of  the  agreement  is  not  car- 
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GovnKox  OF  LA.ried  into  effect.     C.  C.  2114.     The  principal  obligation  here  is  independant  of 
Fat.  ^^^  penalty,  though  the  latter  depends  upon  the  performance  of  the  condition, 

that  is  to  say:  of  the  main  object  of  the  contract.  C.  C.  2115.  It  is  stipu- 
lated to  enforce  (pour  assurer)  or  rather  to  secure  the  performance  of  the  prin- 
cipal obligation.  C.  C.  2116.  And  the  nullity  of  the  penalty  does  not  InTolire 
that  of  the  principal  obligation.  0.  C.  2119.  If  there  be  a  lawful  excuse  for 
its  non  performance,  such  as  inevitable  accident,  (death,  for  instance,)  or  irre- 
sistible force,  the  penalty  is  not  incurred.     C.  C.  2116. 

Now,  the  main  object  of  the  contract  was  to  secure  the  presence  of  the  con- 
vict at  a  certain  period  to  comply  with  the  sentence,  the  execution  of  which  was 
suspended ;  this  was  the  principal  obligation ;  and  on  his  failing  to  do  so,  the 
.  obligors  were  to  pay  the  penal  amount  stipulated  in  the  bond ;  this  ir«  the  pen- 
alty. The  advantage  to  be  derived  from  it,  or  in  other  words,  the  consideration 
was  the  release  of  Brette  from  imprisonment  and  the  right  of  enjoying  his  liber- 
ty until  the  final  action  gf  the  Senate  on  the  pardon  applied  for.  The  proposi- 
tion was  made  to  the  Governor  sometime  before  the  contract  was  executed  (5th 
of  December,  1851,)  it  was  adhered  toby  all  parties;  the  defendant's  name  was 
inserted  in  the  warrant  as  being  the  surety ;  and  when  the  convict  placed  him- 
self in  the  custody  of  the  Sheriff,  on  the  return  of  the  mandate  of  the  Supreme 
Court  to  the  lower  tribunal,  his  former  appeal  bond,  also  subscribed  by  the  de- 
fendant as  his  surety,  was  canceled  and  annulled,  and  in  compliance  with  the 
requirements  of  the  Executive  in  his  official  warrant,  the  obligation  sued  on  was 
fcillingly  executed  on  the  same  day  by  the  defendant  Voletiti  non  fit  injuria, 
is  a  maxim  fully  applicable  to  this  case ;  so  in  the  case  of  Brat^ford  v.  Skill- 
matiy  6  N.  S.  128,  it  was  decided  that  the  surety  on  a  twelve  months  bond  can- 
not be  discharged  from  responsibility  on  the  ground  that  the  law  by  virtue  of 
which  the  bond  was  given,  is  unconstitutional.  The  Court  said:  **The  pbuntiff 
willingly  became  the  bondsman  of  a  willing  purchaser,  and  executed  a  bond,  in 
the  nature  of  a  recognizance,  on  which  he  knew  execution  would  issue  de  piano. 
It  appears  to  us  he  cannot  complain,  volenti  non  fit  injuria.^^  In  the  case  of 
Police  Jury  v.  Sherburne^  17  L.  R.  346,  it  was  decided  that  the  sureties  on  a 
bond  given  by  a  Sheriff  for  the  collection  of  the  parish  taxes,  cannot  eonteet  the 
legality  of  the  ordinances  of  the  PoHce  Jury  making  the  assessment  By  re- 
ceiving the  tax  roll  and  executing  the  bond,  the  Sheriff  and  his  sureties  recog- 
nieed  the  authority  of  the  the  Police  Jury.  It  is  too  late  to  contest  the  validity 
of  these  ordinances  after  having  acted  under  them.  See  also  8  R.  R.  1 96.  Here, 
again,  volenti  non  fit  injuria^  the  convict  had  the  benefit  of  the  effect  of  the  bond, 
the  obligors  by  executing  the  obligation,  recognized  the  authority  of  the  Grovernor ; 
and  it  is  now  too  late  to  contest  the  said  authority,  and  to  contend  for  the  nullity  of 
an  obligation,  under  the  shield  of  which,  the  time  during  which  the  prisoner  was 
to  enjoy  his  liberty,  was  permitted  to  run  out,  and  the  convict  was  enabled  to 
make  his  escape,  in  defiance  of  the  obligation  he  had  contracted,  and  of  the 
criminal  laws  of  the  State.  In  the  case  of  Longvorth,  this  Hon.  Court  was  im- 
pressed with  the  truth  and  weight  of  the  observations  of  the  Attorney  General, 
that  the  construction  they  were  obliged  to  give  to  the  Art.  108  of  the  Constitu- 
tion might  conflict  with  the  best  interest  of  society  by  enabling  a  wealthy  crim- 
inal to  escape  justice  by  means  of  his  property;  here,  it  is  worse;  for  the  object 
of  the  defendant  in  endeavoring  to  avoid  the  responsibility  he  has  incurred,  is 
nothing  more  or  less  than  an  attempt  to  secure  forever  the  impunity  of  a  hein- 
ous crime,  and  to  screen  the  convict's  property  from  the  reach  of  our  criminal 
laws.     Such,  I  hope,  will  not  be  the  result  of  his  endeavors. 

It  is  a  well  known  legal  rule  that  when  a  man  becomes  the  surety  of  a  mar- 
ried woman  in  a  contract  in  which  she  is  not  authorized  by  her  husband,  the 
nullity  of  the  principal  obligation  will  not  release  him,  he  shall  be  bound.  The 
same  rule  also  governs  in  the  case  of  the  surety  of  a  minor;  the  latter  may  not 
be  obligated  by  his  contract,  but  the  surety  is  bound.  Why,  then,  should  not 
the  defendant  be  bound  by  the  obligation  sued  on?  He  contracted  it  wilUngly, 
with  his  eyes  open,  with  a  full  knowledge  of  all  the  circumstances ;  it  matters 
not  as  to  the  form  of  his  contract,  whether  it  is  called  a  bond  or  any  other  form, 
it  contains  an  obligation,  the  natiu-e  and  the  object  of  which  he  was  well  aware 
of,  and  if  it  be  true  that  every  engagement  entered  into  for  a  good  and  lawful 
consideration  is  binding^  whatever  be  its  form,  (Dunbar  v.  Owens^  10R.R.  140,) 
I  feel  confident  the  State  will  recover  the  amount  sued  for. 
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Defendant's  counsel  filed  the  following  brief:  QovatvoB  o/  1a. 

This  is  an  action  brought  by  the  State  to  recover  from  the  defendant  the  sum  Fat. 
of  $10,000,  the  penalty  of  a  bond  signed  by  him  as  the  security  of  one  Alex- 
ander BretUj  which  was  given  under  the  following  circumstances,  as  particu- 
larly detailed  in  the  petition,  to  wit:  On  the  4th  of  February,  1861,  in  the 
District  Court  of  the  parish  of  St  Mary,  Bretts  was  convicted  of  the  crime  of 
manslaughter,  and  sentenced  to  seven  years'  imprisonment  at  hard  labor  in  the 
Penitentiary,  and  to  pay  the  costs  of  prosecution.  He  appealed  to  the  Supreme 
Court,  and  during  the  pendency  of  the  appeal  went  at  large  under  a  bail  bond, 
taken  by  order  of  the  District  Court  The  judgment  was  affirmed  by  the  Su- 
preme Court,  and  on  the  mandamus  being  read  in  the  lower  Court,  and  ordered 
to  be  executed,  Brette  appeared  in  open  Court,  and  delivered  himself  into  the 
custody  of  the  Sheriff,  whereupon  his  said  bail  bond  was  canceled  of  record. 

The  Sheriff  had  been  notified  of  the  reprieve  of  Brette  by  the  Gk)vemor,  by 
the  following  communication  from  the  Executive  Department,  which  was  in  his 
hands  at  the  time  Brette  was  in  custody.  As  this  communication  forms  a  mate- 
rial part  of  the  case,  and  is  relied  on  by  the  State  as  vesting  power  in  the  Sheriff 
to  take  the  bond  and  to  liberate  the  prisoner,  we  give  it  at  lei^h  in  our  brief: — 

EzECUTiYE  Office,  Baton  Rovoe,  )  / 

December  5,  1851.         ) 
To  the  Sheriff  of  the  parish  of  St.  Mary  : 

Whereas  AlejMnder  Brette  was  tried  and  convicted  before  the  Fourteenth 
Judicial  District  Court,  on  the  4th  of  February,  1851,  of  the  crime  of  man- 
slaoghter,  and  sentenc^  on  the  8th  of  the  same  month  to  seven  years*  impri- 
sonment at  hard  labor  in  the  Penitentiary,  with  costs  of  prosecution : 

Now,  be  it  known  that  for  good  and  sufficient  reasons,  I  do  hereby  grant  a 
reprieve  or  respite  to  the  said  Alexander  Brette,  until  further  consideration  of 
his  case,  upon  condition  that  the  said  Alexarider  Brette  shall  furnish  bond  and 
security  to  the  Sheriff  of  the  parish  of  St  Mary  in  the  usual  form,  in  the  sum 
of  $10,000,  with  Theodore  Fay,  of  said  parish,  as  security,  the  condition  of 
which  bond  to  be  that  the  said  Alexander  Brette  shall  deliver  himself  up  to  the 
proper  authority,  and  comply  with  the  terms  of  his  sentence,  on  the  1st  day  of 
March,  1852,  or  before,  if  required,  should  a  full  pardon  be  not  granted  to  said 
Alexander  Brette,  in  conformity  to  law  and  the  requirements  of  the  Constitution. 
Given  under  my  hand,  and  the  seal  of  the  State,  &a 


(  T   g    )        •  By  the  Governor: 


(Signed)  JOSEPH  WALKER. 

Charlbs  Gayabbe,  Secretary  of  State. 

Acting  under  the  authority  herein  communicated,  the  Sheriff,  on  the  18th  of 
January,  1852,  took  the  bond  which  forms  the  subject  of  this  suit,  and  liberated 
the  prisoner,  Brette,  from  his  custody,  who  has  ever  since  been  at  large. 

The  bond  is  in  the  usual  form,  made  payable  to  the  Governor,  and  in  other 
respects  conformable  to  the  terms  of  the  above  communication. 

The  Senate  refusing  to  concur  in  tho  pardon  recommended  by  the  Governor, 
the  fact  was  officially  notified  to  the  Sheriff,  whereupon  he  made  an  unsuccess- 
ful search  for  the  body  of  Brette,  and  made  return  accordingly. 

Tho  defendant  resisted  the  payment  of  the  penalty  of  the  bond  on  the  follow- 
ing grounds,  as  set  forth  in  his  answer  or  peremptory  exception  to  the  plaintiff's 
action,  that — 

1st  The  instrument  sued  on  was  taken  in  a  case  not  bailable,  and  without 
any  legal  authority. 

2d.  The  Sheriff  had  no  power  to  receive  the  bond  and  liberate  the  prisoner, 
Brette,  from  custody,  and  in  doing  so  he  acted  without  authority  and  against 
the  law. 

3d.  The  mandate  from  the  Governor  to  the  Sheriff  was  unauthorized,  and 
clothed  him  with  no  power  to  take  the  bond  and  liberate  the  prisoner. 

4th.  The  said  instrument  was  not  a  bond  or  obligation  known  to  or  recog- 
nised by  the  laws  of  this  State,  and  could  not  be  enforced  against  the  principal 
or  this  defendant,  his  security. 

5th.  From  the  face  of  the  instrument,  as  recited  in  the  plaintiff's  petition,  it 
wa»i  given  for  an  illegal  and  immoral  consideration,  one  reprobated  by  law  and 
in  contravention  of  tiie  same. 
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Ck)v«iwoE  or  La.     Qth.  The  Governor  and  Sheriff  were  alike  without  authority  to  demand  or 
Fat.  accept  such  an  inatniraant  as  the  one  sued  on,  and  the  same  is  void. 

Wherefore  defendant  prays  that  this  suit  be  dismissed  at  plaintiff's  cost,  and 
the  instrument  or  bond  sued,  on  be  declared  null  and  void,  and  for  general 
relief,  &c. 

Upon  this  issue  the  case  was  tried  on  its  merits,  and  judgment  was  rendered 
in  conformity  to  the  defendant's  prayer,  from  which  the  State  has  appealed. 

The  validity  of  the  bond,  and  the  consequent  right  of  the  State  to  recover 
the  penalty  from  the  surety,  depends  mainly  upon  two  questions : 

1st  Wiiether  the  Sheriff,  by  virtu3  of  the  authorization  of  the  Governor,  or 
by  virtue  of  any  power  vested  in  him  by  law,  had  authority  to  accept  the  bond 
and  liberate  the  prisoner  from  his  custody. 

2d.  If  ho  had  the  requisite  authority,  then,  whether  the  bond  is  not  viciated 
by  the  illegality  of  the  cause  or  consideration  for  which  it  was  given. 

I.  It  will  scarcely  be  seriously  contended  by  the  counsel  for  the  appellant 
that  the  Sheriff  had  any  power  to  receive  the  bond,  except  what  he  derived 
fi'om  the  mandate  of  the  Governor.  In  the  case  of  Sl4>eum  et  al.  v.  Robert  (16 
L.  R.  178)  it  was  held  that  in  case  of  judicial  bonds  taken  by  the  Sheriff  from 
persons  in  his  custody,  *'  he  has  no  power  to  take  any  other  bond  but  that 
which  he  is  authorized  by  law  to  take."  That  was  a  bond  taken  in  a  civU  pro- 
ceeding, where  the  prisoner  was  in  the  custody  of  the  Sheriff  under  a  writ  of 
arrest,  and  taken  under  article  224  of  the  Code  of  Practice.  And  all  the  cases 
wherein  the  Sheriff  is  authorized  to  take  a  bond  from  persons  in  his  custody 
are  civil  cases,  the  law  prescribing  the  conditions  of  the  bond,  and  the  Jud^ 
fixing  the  amount  of  the  penalty,  so  that  what  is  done  by  the  Sheriff  is  merely 
ministerial.  In  criminal  cases,  however,  he  has  no  power  to  take  any  bond  ex- 
cept as  ordained  by  the  Judge.  (State  v.  Jones^  8  An.  10 ;  State  v.  Laugeneau^ 
6  An.,  700 ;  State  v.  NyaU  etal,  6  An.,  701.) 

But  has  the  Oovernor  the  power  to  take  the  bond,  or  to  authorize  the  Sheriff 
to  take  it?  We  say  ho  has  not  If  he  has  such  power,  it  must  be  derived 
from  one  of  these  three  sources — ^first,  from  the  express  terms  of  the  Constitu- 
tion or  the  statutes  of  the  State ;  second,  by  necessary  implication,  in  order  to 
exercise  some  power  expressly  granted,  or  third,  it  must  result  from  the  nature 
of  his  office. 

There  is  no  statute  granting  this  power,  or  in  any  way  relating  to  it  The 
articles  of  the  Constitution  defining  the  powers  and  duties  of  the  Governor  do 
not  touch  it  Article  88  vests  in  him  the  "supreme  executive  authority  of  the 
State."  By  Article  55  it  is  made  his  duty  "  to  take  care  that  tl^  laws  be  faith- 
fully executed."  Article  47  gives  him  power  to  grant  reprieves  for  all  offences 
against  the  State,  and  except  in  cases  of  impeachment,  with  the  consent  of  the 
Senate,  to  grant  pardons  and  remit  fines  and  forfeitures  after  convictions," 
There  is  certainly  no  such  power  expressly  granted  in  any  of  these  articles,  or 
in  any  other  in  the  Constitution. 

But  the  power  to  let  to  bail  is  claimed  to  be  necessary  in  order  to  exercise  the 
reprieving  or  pardoning  power  granted  by  Article  47.  This  necessity,  we  sup- 
pose, (to  have  any  effect)  must  be  a  legal  necessity — such  as  would  render  nu- 
gatory the  power  to  reprieve  or  to  pardon,  without  exercising  the  power  to  bail, 
which,  in  that  case,  would  be  properly  considered  as  a  latent  or  implied  power. 
But  does  any  such  necessity  exist?  Cannot  the  convict  whom  the  (Jovemor 
thinks  proper  to  reprieve  and  pardon,  remain  in  the  custody  of  the  Sheriff,  or 
in  the  parish  prison,  until  the  action  of  the  Senate  can  be  had,  as  well  as  go  at 
large  ?  True,  it  would  be  less  for  his  comfort  and  convenience,  but  the  comfort 
or  convenience  of  the  prisoner  cannot  amount  to  a  legal  necessity  for  the  exer- 
cise of  a  power  not  expressly  granted.  Nor  is  the  question  to  be  effected  by 
the  right  of  bail  secured  to  the  prisoner  by  Article  108  of  the  Constitution,  as 
interpreted  by  this  Court  in  the  late  case  of  Ex  parte  Longicorthy  7  An. 

That  case,  while  it  maintains  the  right  of  the  prisoner  to  be  bailed,  even  after 
conviction,  does  not  intimate  that  the  bail  is  to  be  granted  by  the  Governor,  but 
it  clearly  shows  that  that  power  is  to  be  exercised  by  the  Judge.  If  then*  was 
a  legal  necessity  for  bailing  the  prisoner,  or  if  he  had  a  constitutional  right  to 
bo  bailed  during  the  pendency  of  his  pardon  before  the  Senate,  the  bail  should 
have  been  granted  by  the  Judicial,  and  not  the  Executive  authority,  upon  the 
presentation  of  the  repriv3ve  under  the  signature  of  the  (irovernor  and  the  .seal 
of  the  State.     This  would  be  in  conformity,  as  near  as  the  difference  of  circum- 
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BUncee  would  permit,  with  the  mode  of  taking  advantage  of  the  King^s  pardon  Oomwm  or  La 
in  Ens^land,  which  is,  **  to  procure  the  King's  sign  manual  or  priyy  seal,  signi-  y*^^ 
Qring  his  Majesty's  intention  to  afford  a  pardon  to  the  prisoner,  either  absolutely 
or  conditionally  as  the  case  may  be,  and  directing  the  justices  of  the  goal- 
delivery  to  bail  him,  on  his  entering  into  a  recognizance  to  appear  and  plead  the 
next  general  pardon  that  shall  come  out  This  mandate  the  justices  obey, 
taking  security,  if  the  pardon  is  conditional,  for  the  performance  of  the  stipu- 
lation upon  which  it  is  granted,  and  after ^rards  issuing  their  warrant  to  the 
goalor  for  his  discharge.'*    (4  Hawkin's  P.  C,  861.) 

It  is  in  conformity  to  the  principles  of  the  English  law,  as  well  as  of  our  own, 
that  the  bail  be  granted  and  the  bond  received  by  a  judicial,  and  not  a  ministe* 
rial  oflficer.  The  King  docs  not  gijait  the  bail  himself,  nor  issue  his  mandate  to 
that  effect  to  the  Sheriff  of  the  shire,  but  to  the  justices  of  the  goal-delivery. 

But,  lastly,  does  the  right  of  the  Executive  to  let  to  bail  in  such  cases  r^ult 
from  the  nature  of  the  Executive  office  ?  So  far  from  it,  the  granting  of  bail  is 
quite  incompatible  with  the  duties  of  the  Governor,  as  prescribed  and  limited 
by  the  Constitution. 

Article  1  of  the  Constitution  divides  the  government  of  the  State  into  three 
departments — ^the  L^islative,  the  Executive  and  the  Judicial.  Article  2  pro- 
vides that  "  no  one  of  these  departments,  nor  any  person  holding  office  in  one  of 
thon^  shall  exercise  power  properly  belonging  to  either  of  the  others,  except  in 
the  instances  hereinafter  expressly  directed  or  permitted."  Article  62  vests  the 
Judicial  power  in  the  Supreme  Court,  in  Distri  t  Courts,  and  in  Justices  of  the 
Peace.  Hence  it  is  clear  that  the  Governor  cannot  do  any  judicial  act  But  it 
has  been  decided  by  this  Court,  in  the  case  of  The  Stat4  of  Louisiana  v.  Jones, 
(3  An.  10)  that  "  the  grantijig  of  bail  and  determining  the  amount  in  which 
the  parties  shaU  be  bound,  are  judicial  acts^  The  duties  and  pOM-ers  of  the 
Governor,  as  well  as  of  the  Sheriff,  are  purely  ministerial  The  granting  of 
bail  by  the  Gbvemor,  in  the  case  at  bar,  was  exercisine  power  properly  belong- 
ing to  the  Judiciary,  and  was,  therefore,  in  direct  violation  of  the  prohibition 
contained  in  Article  2  of  the  Constitution. 

The  proposition,  then,  appears  to  be  clear,  that  there  was  no  authority  what- 
ever, either  in  the  Governor  or  the  Sheriff,  to  take  the  bond;  but  that  they  were, 
on  the  contrary,  forbidden  by  Article  2  of  the  Constitution  to  do  so.  The  case, 
then,  does  not  differ  from  the  case  where  a  Justice  of  the  Peace  or  a  Parish 
Judge  assumes  to  take  a  bond  without  authority,  except  that  the  case  at  bar  is 
much  stronger  against  the  pretensions  of  the  State,  this  bond  having  been  taken 
without  any  color  of  judicial  authority.  But  it  has  often  been  held  by  this 
Court  that  "a  bail  bond  taken  by  a  magistrate,  in  a  ease  in  which  he  isprohib' 
ited  by  law  from  admitting  the  party  to  bail,  is  void,  and  the  State  cannot  re- 
cover onit.^  {State  V.  Herbert,  10  R.  R.  41 ;  State  v.  Jones,  8  An.,  10  ;  State  v. 
Harper,  8  An.,  698 ;  State  v.  Hays,  4  An.,  69.)  Whatever  is  done  in  contra- 
vention of  a  prohibitoiT  law  is  void.    (C.  C.  12.) 

n.  But  supposing  there  was  the  necessary  authority  in  the  officers  who  let 
the  prisoner  {Brette)  to  bail,  is  not  the  bond  viciated  by  the  cause  or  consider- 
ation for  which  it  was  given  ?    We  think  it  is. 

The  governor  grants  a  reprieve  or  respite  to  the  prisoner  upon  the  express 
*'  condition  that  he  shall  famish  bond  and  security  to  the  Sheriff  of  St  Mary, 
in  the  usual  form,  in  the  sum  of  $10,000,  with  Theodore  Fay,  of  said  parish,  as 
security."  The  giving  of  the  bond!,  then,  was  the  price  paid  by  the  prisoner 
for  the  reprieve  or  respite  granted  by  the  Governor,  and  for  the  privilege  of 
going  at  large.  The  (Governor  had  the  discretionary  power  to  grant  the  reprieve 
or  not,  according  as  he  might  judge  of  the  merits  of  the  application ;  but  we 
submit  that  he  had  no  right  to  append  any  such  condition  to  the  exercise  of  that 
power.  It  amounts  in  effect  to  a  commutation  of  the  sentence  from  imprison- 
ment for  seven  years  in  the  Penitentiary  to  the  payment  of  $10,000  fine — ^an 
arrangement  wluch,  however  good  as  a  financial  operation  on  the  part  of  the 
State,  but  illy  comports  with  a  just  r^rd  for  public  morals,  or  with  the  Con- 
stitutional power  of  the  Executive.  The  power  to  grant  a  reprieve  or  pardon 
does  not  imply  a  power  to  commute  a  sentence  of  imprisonment  to  the  pay- 
ment of  a  sum  of  money.  If  it  did,  it  might  be  no  difficult  matter  for  the  rich 
to  **buy  out  the  law,"  and  thus  to  "go  unwhipped  of  justice."  If  it  had  been 
designed  to  lodge  such  power  in  the  Executive,  it  would  have  been  expressed  in 
the  Constitution,  and  the  price  of  every  reprieve  or  pardon  should  have  been 
fixed  by  a  regular  fee  bill.  If  the  State  should  be  permitted  to  recover  in  this 
68 
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GoynMos  or  La.  action,  it  might  in  truth  be  said  that  Brette  had  bought  his  liberty  at  the  price 
Fay.  o^  $10,000,  and  the  State  has  received  the  money ! 

III.  This  leads  us  to  consider  a  point  relied  on  by  the  counsel  for  the  State, 
to  wit :  that  although  the  bond  may  have  been  taken  without  authority,  yet  it 
is  good  as  a  voluntary  obligation ;  in  other  words,  that  the  bargain  entered  into 
between  the  prisoner  {Brette)  and  Fay^  his  security,  on  the  one  part,  and  his 
Excellency,  the  Governor  on  the  other  part,  by  which  the  former  undertook  and 
agreed  to  pay,  in  a  certain  co!itin<?ency,  the  sum  of  $10,000,  in  consideration 
that  the  latter  should  grant  Brette  a  reprieve,  and  permit  him  to  go  at  large,  is 
good  and  binding  on  the  security,  as  a  voluntary  obligation,  although  the  Go- 
vernor had  no  legal  power  to  contract  in  the  premises.  It  is  a  sufficient  answer 
to  this  proposition  that  tliis  Court  has  held  in  numerous  cases  that  "  a  bail  bond 
taken  by  a  magistrate  without  authority,  is  void,  and  the  State  cannot  recover 
on  it."  (See  cases  above  cited.)  This  bond  lacks  one  of  the  essential  elements 
of  a  valid  agreement,  to  wit:  ^^  parties  legally  capable  of  contracting  y  (C.  C. 
1772.)  Without  legal  authority  to  receive  the  bond,  the  Governor  hatl  no  legal 
capacity  to  bind  the  other  parties.  The  maxim  invoked  in  the  Court  bjlow  by 
the  counsel  for  the  State,  that  "  in  whatsoever  manner  a  man  binds  himself,  he 
shall  remain  bound,"  it  was  decided  by  Judge  Martin,  is  not  true  in  "judicial 
bonds  taken  by  the  Sheriff  from  persons  in  his  custody."  (Slocurn  et  al.  v. 
Robert,  16  L.  R.,  173.)  The  fact  that  Brette  has  enjoyed  the  benefit  of  the 
bond  and  escaped  the  walls  of  the  prison  can  not  cure  the  defect  of  authority. 
It  was  a  dereliction  of  duty  in  the  public  officer  in  granting  him  his  liberty,  for 
which,  doubthss,  he  would  be  punishable  under  the  common  law,  as  for  an 
escape.  (3  Hawkins's  P.  C,  254  and  157.)  But  the  validity  of  the  bond  is  to 
be  tested  by  well  established  principles  of  law,  which  are  not  to  be  affected  by 
any  accidental  advantage  or  disadvantage  that  may  have  accrued  to  any  of  the 
parties  concerned.  Public  oncers  must  act  under  authority  of  law,  in  order  to 
give  validity  and  binding  effect  to  their  acts,  especially  in  criminal  proceedings; 
and  as  there  is  no  color  of  authority  for  receiving  the  bond  in  the  case  at  bar, 
we  trust  the  Supreme  Court  will  find  no  difficulty  in  affirming  the  judgment  of 
the  Court  below. 

RosT,  J.  There  is  no  en*or  in  the  judgment  in  this  case.  The  allowing  of 
bail  and  the  determination  of  the  amount  in  which  the  parties  are  to  be  bound, 
are  judicial  acts  which  the  Executive  is  prohibited  from  doing  by  the  second 
Article  of  the  Constitution  of  the  State.  The  power  to  bail  is  not  incidental  to 
the  power  to  grant  a  reprieve.     See  State  v.  Joiies,  3  ^n.,  page  10. 

The  argument  that  the  Court  is  wholly  divested  of  jurisdiction  after  a  final 
judgment,  is  inapplicable  to  a  case  of  bail,  so  long  as  the  opinion  of  the  majority 
of  the  Court  in  the  case  of  The  State  v.  Longworth  prevails.  The  party  enti- 
tied  to  be  bailed  may  be  relieved  by  habeas  corpus.     See  7th  An.,  page  247. 

It  is  said  that  the  defendant.  Fay,  signed  the  bond  with  his  eyes  open,  and 
the  rule  ^^  volenti  non  Jit  injuria,^^  has  been  earnestly  pressed  upon  us.  This 
was  a  favorite  maxim  of  the  late  Judge  Martin,  but  he  took  care  to  limit  its  ap- 
plication to  civil  cases.  In  the  case  of  Slocum  et  al.  v.  Robert,  which  was  that 
of  a  bail  bond,  he  remarked :  *'  It  has  been  urged  that  we  have  often  said,  that 
in  whatever  manner  a  man  binds  himself  he  shall  remain  bound.  This  may  be 
true  in  mere  conventional  obligations,  but  not  in  judicial  bonds,  taken  by  the 
Sheriff  from  persons  in  his  custody;  in  such  a  case  the  Sheriff  has  no  power  to 
take  any  other  bond  but  that  which  he  is  authorized  by  law  to  take.''  16th 
La.,  174. 

We  take  this  to  be  sound  doctrine,  at  least  in  criminal  case^^,  and  as  no  law 
authorized  the  Sheriff  to  take  the  bond  sued  upon,  no  recoTery  can  be  bad 
upon  it 

The  judgment  is  affirmed,  with  ooBts. 
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Charles  Gravenberg  v   Joseph  Savoie.  i-g  ^g^i 

hi  asij 

The  plaintiff  in  a  petitory  action  is  not  bound  to  ihow  title  in  binuelf  good  against  the  world .  He  is 
only  requ  red  to  produce  a  title  as  owner  "  cauaa  iclonea  ad  tran^/erendum  dominium^"  to  repel 
the  preanmption  of  ownership,  resulting  ftt>m  mere  iMsseMion ;  and  the  date  of  his  title  ought  to 
b«*  4sf  rior  to  the  poesesslon  of  the  defendant. 

Property  conreyed  to  the  husband,  in  lieu  of  a  sum  of  money  inherited  by  the  wife,  is  paraphernal. 

A  PPEAL  from  the  District  Court,  Parish  of  St  Mary,  Voorhies,  J.     OiUon 
A.  and  SimoTij  for  plaintiff.      Wilson  <£•  McClarty^  for  defendant  and  appellant 
Dunbar,  J.    This  is  a  petitory  action,  commenced  on  the  5th  of  April,  1 847. 
The  plaintiff  claims  to  be  the  lawful  owner  and  possessor  of  three  certain  tracts 
of  land  on  the  Bayou  Teche,  in  the  parish  of  St  Mary,  having  a  front  of  about 
thirty  arpents  on  each  side  of  said  bayou,  with  the  ordinary  depth  of  forty  ar- 
pcntK.     He  says  that  he  has  been  disturbed  in  his  possession  by  the  defendant, 
who  has  forcibly  entered  upon  a  portion  of  said  land,  built  a  small  house  upon 
the  same,  and  refuses  to  leave  the  premises.     The  petitioner  prays  for  an  In- 
junction to  prevent  the  cutting  of  timber,  waste,  &c.,  and  that  he  may  be  quieted 
in  his  title  and  possession.     The  defendant,  to  this  petition,  filed  two  answers. 
In  the  first,  filed  14:th  June,  1847,  he  sets  up  a  general  denial,  and  further  states, 
"  that  on  tlie  30th  of  March,  1847,  he  filed  in  the  Land  Office  at  Opelousas  his 
declaratory  statement  of  pre-emption  and  proof  to  Fractional  Section  63,  Town- 
ship 13,  South  of  Range  East  in  Southwestern  District  of  Louisiana ;  and  on 
the  18th  of  April,  same  year,  tendered  payment  for  the  land  at  said  office,  which 
w^as  refused;    that  a  protest  had  been  filed  by  plaintifi^,  and  that  he,  the 
said  defendant,  is  a  bona  fide  settler  on  said  land,  which  is  public,  and  that  he 
is  justly  and  legally  entitled  to  a  pre-emption  right  thereto.     On  the  29th  of 
Jan*y,  1851,  the  defendant  filed  an  amended  answer,  in  which  he  sets  up  that  he 
is  now  the  owner,  and  was  at  the  inception  of  this  suit,  of  the  said  Fractional 
Section  53  in  Township  13,  containing  one  hundred  and  twenty  acres  and  two- 
hundredths,  and  prays  to  "be  quieted  in  his  title.     The  case  was  tried  by  the 
District  Judge,  without  the  intervention  of  a  Jury.     Judgment  was  rendered 
for  the  plaintiff,  and  the  defendant  has  appealed. 

On  the  trial  of  the  cause,  the  defendant  introduced  in  evidence  the  Receiver's 
receipt  and  Register's  certificate  of  the  Land  Office  at  Opelousas,  for  his  pur- 
chase of  Fractional  Section  No.  53,  containing  one  hundred  and  twenty  acres 
and  two  hundredths.  From  the  surveys  and  other  evidence,  it  appears  that  the 
land  thus  purchased  from  the  United  States  is  on  the  East  side  of  the  Bayou 
Teche,  within  the  limits  of  the  lands  claimed  by  the  plaintiff.  It  therefore  folz--« 
lows  that  to  entitle  the  plaintiff  to  recover  the  land  in  dispute,  he  must  show  an 
older  and  better  title  than  the  defendant. 

The  plaintiff,  who  is  the  owner  of  a  large  sugar  plantation  on  both  sides  of 
the  Bayou  Teche,  composed  of  several  tracts  of  land,  traces  his  title  to  the  land 
in  dispute  through  various  mesne  conveyances  to  one  Catharine  Touwart^ 
femme  Loisel.  The  said  Catharine  Toussart,  on  the  9th  of  June,  1784,  being 
then  owner  of  a  tract  of  land  fronting  on  the  West  side  of  the  Bayou  Teche, 
containing  fifty  arpents  front,  at  a  place  called  the  ^^ Chicot  Noir^^^  and  having 
no  wood-land,  on  the  West  side  of  the  Teche,  or  Thievas  it  is  written  in  the 
requite  obtained  from  the  Spanish  Governor  on  the  recommendation  of  the 
Commandant,  an  order  of  survey  for  the  same  quantity  of  land  on  the  Fiast  side 
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Gbatwboo  of  the  said  bajou,  or  river.  She  then,  on  the  21st  of  December,  1796,  claiming 
BATon.  to  be  the  owner  of  the  lands  on  both  sides  of  the  Teche,  sold  to  Pierre  Etier^ 
her  son-in-law,  for  his  wife,  Victoire  Barely  ten  arpents  front  of  said  land,  on 
both  sides  of  the  Teche.  It  is  proper  here  to  remark,  that  this  tract  thus  sold 
appears  from  the  surreys  and  certificates  of  confirmation  to  be  in  the  centre  of 
the  two  large  tracts  of  fifty  arpents  front  on  both  sides  of  the  Teche,  claimed 
by  Cat?iarine  Touua/rt  On  the  18th  of  November,  1801,  Pierre  Mier  sold  to 
Wm.  De$k  the  lower  half  of  said  tract,  being  five  arpents  firont  on  each  side  of 
the  bayou.  Several  years  afterwards,  WUliam  Desk  sold  his  portion  of  the 
said  land  to  one  P,  F,  Oyan,  and  the  latter  sold  back  to  Pierre  Etier^  who  thus 
became  again  the  owner  of  the  whole  original  tract  often  arpents  front  en  each 
side  of  the  bayou,  which  had  been  previously  sold  to  him  for  his  wife,  Victoire 
Barely  by  her,  the  said  Catharine  Taueeart,  The  lower  half  of  the  said  ten 
arpents  front  on  the  East  side  of  the  Bayou  Teche  being  the  land  entered  by  the 
defendant,  and  now  in  dispute  in  this  suit 

On  the  map  of  the  Township  in  evidence,  it  is  put  down  as  land  claimed  by 
Wm,  Deshy  bounded  above  by  land  of  Pierre  Etier^  confirmed  by  Commission- 
er's certificate  B,  No.  1581,  and  below  by  land  of  Franffoie  Prevcet,  confirmed  by 
commissioner's  certificate  A,  No.  1 861.  By  reference  to  the  certificate  B,  No.  15S 1, 
it  appears  that  the  United  States  Commissioners,  on  the  28th  of  September,  1811, 
confirmed  Pierre  Eiier  in  his  claim  to  four  hundred  superficial  arpents,  having 
a  front  of  five  arpents,  with  the  depth  of  forty  on  each  side  of  the  Teche,  found- 
ed on  settlement  and  occupancy  by  Catharine  Tmiuart  for  more  than  ten  con- 
secutive years  previous  to  the  20th  of  December,  1808,  represented  in  a  plat  of 
survey  filed  with  the  claim,  to  be  bounded  on  the  upper  side  by  land  of  Nieolaa 
Prevoety  and  on  the  lower  side  by  land  of  Wm,  Desk,  By  reference  to  certifi- 
cate B,  No.  1861,  we  find  that  on  the  28th  of  August,  1811,  the  United  States 
Commissioners  confirmed  fVanp^  Pretest  in  his  claim  to  a  tract  of  land  contun- 
ing  three  hundred  and  thirty-eight  American  acres,  founded  on  an  order  of  sur- 
vey in  favor  of  Catharine  Toussart  for  fifty  arpents  in  front  by  the  depth  of 
forty  arpents,  bearing  date  the  27th  of  July,  1784,  signed  by  Miro,  the  Gov- 
ernor of  the  Province  of  Louisiana,  with  proof  of  settlement,  on  and  previous 
to  the  1st  of  October,  1800,  in  the  county  of  Attakapas,  on  the  East  side  of 
the  Bayou  Teche,  of  which  the  part  confirmed  is  for  the  ten  arpents  in  front  on 
the  said  bayou,  with  forty  arpents  in  depth,  bounded  on  the  upper  side  by  the 
remainder  of  the  same  original  tract  now  claimed  by  William  Desty  and  on  the 
lower  side  by  land  of  Antoine  Bonte.  Here  then  the  United  States  Commis^ 
sioners,  by  two  acts  of  confirmation,  in  1811,  more  than  forty  years  since,  recog- 
nised the  title  of  Catharine  Toussart  to  the  tract  of  fifty  arpents  front  on  the 
East  side  of  the  Teche,  by  settlement  and  occupancy,  and  under  the  order  of 
survey  granted  to  her  by  Governnor  MirOy  on  the  9th  of  June,  1784,  and  con- 
firmed the  title  to  the  tracts  of  land  of  Pierre  Etier  above,  and  Pk^anqois  Precosi 
below  the  land  claimed  by  Desk, 

It  is  difficult  to  understand  how  the  title  to  the  tracts  of  land  both  ahoee  and 
helow  the  Desk  tract — all  of  them  being  in  the  Toussart  claim  of  fifty  arpents 
front  on  the  East  side  of  the  Teche — could  be  recognized  and  confirmed  by  the 
United  States  Commissioners  without  their  recognizing  and  confirming,  at  the 
same  time,  the  intermediate  tract  claimed  by  William  Desk.  By  reference  to 
the  proceedings  of  the  Board  of  Commissioners,  on  the  1st  of  May,  1816,  by 
Report  No.  89  and  Report  No.  41  and  42,  on  the  Desk  claim,  it  will  be  seen  that 
the  Commissioners  declared  that  William  Desk  claims  five  arpents  front  by  the 
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depth  of  forty,  on  the  North,  and  five  arpents  front  with  forty-two  arpents  in     G"^ 
depth  on  the  South  side  of  the  River  Teche,   the  part  on  the  South  or  West       Satoib. 
side  proceeding  from  a  conccsnion  to  John  Bte.  Duhon,  and  sold  by  him  to 
Madam  Loitel  (  Widoto  Borel)  or  Catharine  Tonssart,  by  her  to  Pierre  Etier^ 
and  by  him  to  the  cUimant,  William  Desh    The  five  arpents  front  on  the  East 
Bide  of  said  bayou  being  claimed  by    William  DeeJCy  under  the  title  or  order  of 
Bunrey  to  Catharine  Toveeart,  wife  of  Loieel,  by  Qovemor  Miro^  dated  the  27th 
of  July,  1784,  for  fifty  arpents  front  by  the  depth  of  forty,  on  the  East  side  of 
the  River  Teche,  which  is  filed  in  the  claim  of  Fran^  Prevost    That  the  ne- 
cessary deeds  of  conveyance  are  filed,  and  sufficient  proof  of  occupancy.    But 
they  g9  on  and  declare  that  the  land  claimed  by  William  Beek,  on  both  sides 
of  the  Teche,  had  been  already  confirmed  to  him  by  the  Commissioners  by 
certificate  B,  No.  1440  or  1548,  and  conclude  that  it  is  not  necessary  to  confirm 
his  claim  over  again.    This  was  a  gross  and  palpable  mistake,  and  has  been  the 
cause,  in  all  probability,  of  the  present  contestation.    By  reference  to  these  two 
certificates,  it  will  appear  that  the  land  on  the  Westiide  of  the  Teche,  here  re- 
ferred to,  under  the  order  of  survey,  to  Jean  Bte,  JDuhon^  bearing  dAte  the  24th 
of  June  1778,  with  settlement  on  and  previous  to  the  Ist  of  October,  1800,  was 
confirmed  to  William  Deik^  but  on  examining  certificate  B,  No.  1548,  it  will  be 
seen  that  the  land  embraced  in  that  certificate  is  for  eight  hundred  arpents  on 
the  Weet  tide  of  the  Teche,  under  a  different  order  of  survey  from  that  men- 
tioned in  said  Reports  above  referred  to,  at  a  different  place  called  the  Oak  Point, 
and  appears  to  be  entirely  a  different  tract  of  land.    It  is  fiirther  shown  that 
the  plaintiff  purchased  of  the  United  States  Qovemment  the  back  concession  or 
pre-emption  of  the  Desk  tract  and  the  adjoining  tracts,  both  above  and  below. 
He  offered  in  evidence  a  plat  of  survey  by  which  it  will  be  seen  that  on  the  16th 
of  Aprfl,  1842,  the  Surveyor  General  of  Louisiana  approved  of  the  survey  of  the 
land  purchased  by  the  plaintiff  as  front  pn^rietor  of  the  Desk  tract  now  in  dis- 
pute, and  the  Pierre  Etier  tract  above,  and  the  Frangoig  Pretoet  tract  below ; 
which  survey  was  approved  nearly  seven  years  previous  to  the  purchase  of  the 
defendant    Indeed  the  purchase  from  the  U.  S.  Qovemment  of  the  back  con- 
cession by  the  plaintiff  must  have  been  made  not  later  than  the  15th  of  June, 
1886.    See  act  of  Congress,  approved  24th  of  February,  1835,  being  supple- 
mentary to  the  act  entitled  an  act  to  authorize  the  inhabitants  of  the  State  of 
JLoaisiana  to  enter  the  back  lands.      See  also  act  of  June  15,  1882,  Statutes  at 
Large,  4th  vol,  758,  584.    It  was  as  front  proprietor,  then,  or  owner  of  the  Det3s 
tract  as  far  back  as  the  16th  of  June,  1886,  that  plaintiff  purchased  of  the  United 
States  the  back  concession  of  the  Deek  tract    This,  we  consider  was  an  admis- 
sion or  acknowledgment  on  the  part  of  the  Government,  (nearly  thirteen  years 
previous  to  the  purchase  of  the  .defendant  on  the  18th  of  January,  1840,  of  the 
register  at  Opelousas,)  that  the  piaintiff,  Charlee  Oravenberg^  vras  the  owner  of 
the  Ikek  tract  *^under  a  claim  confirmed  by  the  commissioners  appointed  for  the 
purpose  of  ascertaining  the  right  of  persons  claiming  lands  in  the  State  of  Louis- 
iana."   We  have  therefore  come  to  the  conclusion,  fi^m  all  the  facts  in  this  case, 
that  it  has  been  satis&ctorily  established  that  the  Desk  tract  was  not  public 
land  on  the  13th  of  January,  1849,  and  therefore  not  liable  to  entry;  that  the 
defendant,  Joseph  Sawyie,  could  acquire  no  right  by  his  purchase,  and  that  said 
purchase  was  absolutely  null  and  void.    Morrison  v.  Whetstone^  5  Ann.,  686. 

But  it  is  urged  by  the  counsel  for  defendant  that  the  plaintiff  has  failed  to 
make  out  a  chain  of  title  to  the  land  in  question  from  Catharine  Toussart  We 
are  not,  however,  able  to  discover  any  defect  in  the  chain  of  title  from  Cat^a- 
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OBATKiTBno  rine  Toussart  down  to  the  plaintiff.  The  only  seeming  defect  is  in  the  sale  of 
Savow.  P,  F.  Oyon  of  this  land  to  Pierre  EtUr  and  Julie  Pretest,  the  widow  Etier — 
the  title  from  the  latter  not  having  been  afterwards  conveyed  to  the  plaintifT. 
But  it  appears  that  the  plaintiff  claims  under  Gabriel  Fusilier,  who  purchased 
this  land  from  Vietoire  Borel,  the  widow  of  Pierre  Etier,  the  daughter  of  Ca- 
tharine Toussart,  and  for  whom  the  said  land  had  been  conveyed  by  her  mother 
by  deed,  bearing  date  the  20th  of  December,  1795,  before  referred  to  in  this 
decision.  The  title  to  this  land  was  then,  and  continued  to  be,  in  Victoire 
Borel,  rather  than  in  Pierre  Etier,  her  husband ;  for,  by  reference  to  the  deed, 
it  will  be  seen  that  the  conveyance  of  the  land  was  made  to  Pierre  Etier  for 
the  sum  of  money  which  his  wife,  Victoire  Borel,  was  entitled  to  receive  from 
the  estate  of  her  deceased  father,  Pierre  Borel,  Property  conveyed  to  the  hus- 
band, in  lieu  of  a  sum  of  money,  inherited  by  the  wife,  is  paraphernal.  1st 
La.,  623.     Sa/oenat  et  al,  v.  LeBreton  et  al. 

We  do  not,  however,  consider  that  it  is  necessary  for  the  plaintiff  in  this  ac- 
tion to  show  title  in  himself  good  against  the  whole  world.  The  plaintiff  in  the 
petitory  action  is  bound  to  produce  a  title  as  owner  **  cauea  idonea  ad  tranefer- 
endum  dominium,^'*  to  repel  the  presumption  of  ownership  resulting  from  mere 
possession  and  the  date  of  his  title  ought  to  be  anterior  to  the  possession  of  the 
defendant  Bedfmd  v.  Urquhart  et  al,,  8th  La.,  246.  This  we  think,  at  least, 
the  plaintiff  has  done. 

There  are  circumstances,  too,  connected  with  the  entry  and  purchase  by  the 
defendant  of  the  land  in  dispute  not  calculated  to  impress  us  very  finvorably 
in  his  behal£  It  is  shown  by  the  evidence  that  the  plaintiff  and  those  under 
whom  he  claims  had  been  for  many  years  previous  to  the  entry  of  defendant, 
in  the  open  and  notorious  possession  of  the  land  in  dispute  under  title  as  own- 
ers. During  the  progress  of  the  cause  the  plaintiff  offered  in  evidence  the  tes- 
timony of  witnesses  to  prove  that  the  defendant  had  clandestinely  in  the  middle 
of  the  night,  built  a  small  cabin  on  the  tract  of  land  in  dispute,  without  the 
knowledge  of  the  plaintiff  who  found  the  said  cabin  there  the  next  day ; 
that  the  defendant  never  cultivated  said  land,  and  well  knew  that  the  same 
was  chiimed,  occupied  and  possessed  by  plaintiff,  was  part  of  his  sugar 
plantation,  and  had  been  cleared  as  such,  but  the  said  evidence  having 
been  objected  to  by  defendant's  counsel,  on  the  ground  that  the  court  could 
not  look  behind  the  certificate  of  the  Land  Office  at  Opelousas,  was  rejected  ; 
to  which  opinion  of  the  court  rejecting  said  testimony  the  plaintiff  took  a  bill 
of  exceptions.  We  do  not  consider  it  material  to  decide,  from  the  views  we 
have  already  taken  of  this  cause,  whether  this  evidence  should  have  been  ad- 
mitted. It  dotds,  however,  appear  from  the  certificate  of  the  Register  at  Ope- 
lousas, dated  the  20th  of  December,  1849,  that  after  diligent  search  in  his  office 
he  has  been  unable  to  find  the  caveat  or  pix>test  of  the  plaintiff  against  the  pre- 
emption right  of  the  defendant,  or  the  original  proof  of  the  pre-emption  right 
of  the  defendant,  and  that  neither  could  be  found  in  the  files  or  records  of  his 
office. 

The  government  has,  however,  given  to  the  defendant  a  remedy  to  the  extent 
of  having  his  purchase  money  refunded  to  him.  The  act  of  Congress,  approved 
the  12th  of  Jan'y,  1825,  provides,  "  That  every  person,  or  the  legal  representa- 
tive of  every  person,  who  is  or  may  be  a  purchaser  of  a  tract  of  land  from  the 
United  States,  the  purchase  whereof  is  or  may  be  void  by  reason  of  a  prior 
sale  thereof  by  the  United  States,  or  by  the  confirmation  or  other  legal  estab- 
lishment of  a  prior  British,  French  or  .Spanish  grant  thereof,  or  for  want  of 
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title  thereto  in  the  United  States  from  any  other  cause  whatsoever,  shall  he  en-     GsAVKiBinto 
titled  to  repayment  of  any  sum  or  sums  of  money  paid  for  or  on  account  of  such        Savoib. 
tract  of  land,  on  making  proof  to  the  satisfaction  of  the  Secretary  of  the  Trea- 
sury that  the  same  was  erroneously  sold  in  manner  aforesaid  by  the  United 
States,  who  is  hereby  authorized  and  required  to  repay  such  sum  or  sums  of 
money  paid  as  aforesaid/' 

It  is,  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,  with  costs. 


John  H.  Barret  v.  James  Emerson  et  al. 

BimaJIds  purehasen,  who  have  adyanced  their  money  upon  the  faith  of  the  proceedings  of  a  <>>iirt 
of  jutice— a  Judgment,  execution  and  sherllT's  deed— who  have  possessed  peaceably  for  many 
years— who  haTC  expended  large  amounts  in  improTements— will  not  be  turned  oat  of  possession 
on  aeconnt  of  mere  informalities,  at  the  instance  of  a  party  who  shows  no  ii^iary,  and  exhibits  Ho 
equitable  ground  for  relief. 

Tbe  validity  of  a  judgment  for  want  of  citation,  cannot  be  attacked  in  the  Supreme  Ooort  when  it 
was  not  made  a  ground  of  action  in  the  Ck>urt  below. 

APPEAL  from  the  District  Court,  Parish  of  St  Mary,  Voarhies,  J.  Wal- 
keTy  for  plaintiff  and  appellant — cited  Dehgny  y.  Smith  et  al,  3  L.  R. 
418 ;  MayflM  v.  Camiffr,  7  N.  S.  185  ;  8  N.  S.  246  ;  Morris  t.  Crotller,^  L. 
R.  150 ;  SpilWi  Heirs  v.  Baumgard,  4  L.  R.  207. 

CorJcy  for  defendants.  Olivier^  for  warrantor—cited  Copeland  v.  Labatut 
et  al,  6  A.  61 ;  Stockton  v.  Downey,  6  A.  581. 

Slidell,  J.  This  action  is  brought  by  the  plaintiff  to  annul  a  sale  of  real 
estate  made  by  the  Sheriff  of  the  parish  of  St.  Mary,  in  1844,  to  If.  Ldbarthe 
under  a  Jieri  facias,  issued  upon  a  judgment  obtained  by  If.  Ldbarthe  against 
Peyroux,  Eitarde  &  Co.,  as  third  possessors,  and  by  which  a  tacit  mortgage 
upon  the  real  estate  was  recognized.  The  defendant  holds  under  the  Sheriff's 
deed  through  various  mesne  conveyances  accompanied  by  uninterrupted  pos- 
session. Important  improvements  have  been  made  since  the  Sheriff's  sale. 
The  plaintiff  holds  under  a  sale  from  Peyroux,  one  of  the  members  of  the  firm 
of  Peyroux,  Bivarde  A  Co.,  and  who  appears  to  have  acquired  the  interest  of 
his  copartners.     This  purchase  was  made  by  the  plaintiff  in  1846. 

The  grounds  for  annulling  the  judicial  sale  alleged  in  the  petition  are : 

"  1st  That  the  writ  upon  which  the  said  lots  purport  to  have  been  seized 
and  sold,  was  issued  without  authority  of  law,  and  was  not  a  legal  writ 

"  2d.  No  notice  of  the  seizure  of  said  lots  was  served  on  Syhain  Peyroux, 
then  sole  owner  of  said  lots,  nor  on  either  of  the  firm  of  Peyroux,  Ritarde  S 
Co.,  nor  on  any  person  by  them,  or  either  of  them,  thereunto  lawfully  au- 
thorized. • 

"  8d  No  notice  to  appear  for  the  purpose  of  naming  an  appraiser  was  ever 
served  on  said  Peyroux,  Pivarde  &  Co.,  or  on  either  of  the  members  of  said 
firm,  nor  on  any  person  by  them  or  either  of  them  thereunto  lawfully  au- 
thorized." 

The  petition  contains  no  allegations,  nor  the  record  any  proof,  of  any  injury 
having  been  sustained  by  Peyroux,  the  defendant  in  execution,  under  whom  the 
present  plaintiff  claims,  in  consequence  of  the  informalities  alleged ;  nor  of  any 
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Baiut       offer,  on  the  part  of  the  plaintiff^  to  wairant  that  the  propertj,  if  resold,  would 
^  bring  a  higher  price  than  it  did  before ;  nor  any  tender  of  payment  of  the 
mortgage  debt  which  incumbered  the  property  before  P&yroux  acquired  an  in- 
terest in  it,  and  for  the  satiafaction  of  which  the  judicial  sale  was  made.     Why 
should  hanajide  purchasers,  who  have  advanced  their  money  upon  the  faith  of 
the  proceedings  of  a  court  of  justice,  a  judgment,  execution  and  SheriflTs 
deed — ^who  have  possessed  peaceably  for  many  years — ^who  have  expended 
large  amounts  in  improvements — ^be  turned  out  of  possession  on  account  of 
mere  informalities,  at  the  instance  of  a  party  who  shows  no  injury,  and  exhi- 
bits no  equitable  ground  for  relief?    Such  a  result  is  inconsistent  with  repeated 
decisions  which  of  late  years  this  Court  has  felt  it  to  be  its  duty  to  make.     See 
Cerwn  v.  Millaudon,  8d  Annual,  668 ;  Seu>ell  v.  Payne^  6th  Annual,  260 ; 
Copeland  v.  Lahatuty  6th  Annual,  61 ;  Stockton  v.  Doumey^  ib.  686.    We  are 
aware  that  those  decisions  are  not  in  harmony  with  the  jurisprudence  which, 
for  a  time,  prevailed  in  this  State.    But  they  were  the  result  of  careful  redec- 
tion.      We  believed  them  to  be  a  return  to  sound  and  equitable  principles, 
which  we  thought  had  been  lost  sight  of  in  a  too  rigorous  regard  for  form. 
We  found  a  sanction  for  them,  not  merely  in  natural  equity,  but  in  the  juris- 
prudence of  other  enlightened  countries ;  and  we  saw  that  the  titles  of  many 
honest  citizens  had  been  rendered  insecure,  public  confidence  shaken,  and  the 
public  prosperity  affected  by  the  temporary  adoption  of  a  contrary  doctrine. 

In  the  argument  before  this  Court,  the  plaintiff^s  counsel  attempts  to  raise 
another  objection  to  the  judicial  sale,  which  was  not  alleged  in  the  petition. 
The  validity  of  the  judgment  itself  is  attacked  here,  on  the  ground  of  defect 
of  citation.  We  are  of  opinion  that  the  objection  cannot  be  heard  here,  not 
having  been  made  a  ground  of  action  in  the  Court  below ;  and  it  is  proper  to 
add  that  the  transcript  does  not  afford  us  the  proper  means  of  considering  the 
point  suggested,  inasmuch  as  the  evidence  contains  only  excerpts  firom  the  re- 
cord of  the  suit  of  Laharthe  v.  Peyroux^  Ritarde  d  Co, 
Judgment  affirmed — costs  of  appeal  to  be  paid  by  plaintiff. 


SoPHiB  Blanchard,  wife,  &o.,  v.  Lucibn  Decuir. 

H7poth«car3r  ictioii  for  a  minor's  mortgage  foanded  on  a  Judgment  againit  the  tator.  At  the  time 
the  Jadgm«>nt  agalnet  the  tator  was  obtained,  the  plea  ••t  prescription  would  have  defeated  the 
plaintiff-4Mit  the  tntor  did  not  set  It  up.  iMf— the  renunciation  of  preseriptfon  by  the  tntor 
could  not  affect  the  right  of  defendant  as  third  possessor,  Inasmocb  as  the  defendant  eooM  at  aaj 
time  arail  himself  of  the  plea  of  prescription  onder  Article  8429  of  the  Code. 

APPEAL  from  the  District  Court,  Parish  of  St  Martin,  Voorhies,  J. 
JUDGMENT  OF  DISTRICT  COURT. 
The  hypothecary  action  of  the  plaintiff  is  founded  on  a  judgment  rendered 
in  her  favor  against  her  natural  tutor,  Marin  Blanchwrd^  on  the  7th  of  October, 
1850.  On  the  20th  of  December,  1846,  when  the  citation  was  served  on  Marin 
Bkmchard  in  that  suit,  the  plaintiff  was  then  upwards  of  twentv-nine  y^rs  of 
of  age.  Her  right  of  action  against  her  tutor  was  barred  by  the  prescription 
of  four  years  previous  to  the  month  of  November,  1842.  At  that  time  her  tutor 
had  already  been  legally  divested  of  his  title  to  the  land  now  owned  by  the 
defendant,  on  which  she' seeks  by  the  present  action  to  enforce  her  legal  or  tacit 
mortgage ;  to  which  the  prescription  of  four  and  ten  years  are  opposed  by  the 
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It  is  weU  settled  that  the  extinguishment  of  the  principal  obligation  by  pre-  BLAwaA«D 
Bcription  also  carries  with  it  the  extinguishment  of  the  mortgage  as  its  acces-  dk'oir. 
sory.  The  only  question,  therefore,  presented  in  this  case  is  whether  the  tutor 
by  waiving  the  plea  of  prescription,  which  it  cannot  be  denied  he  had  the  ^ 
right  to  do,  has  reinstated  or  revived  the  mortgage  on  the  property  which  had 
oMsed  to  belong  to  him.  So  far  as  it  relates  to  himself,  there  is  no  doubt  but 
what  the  plaintiff's  legal  mortgage  would  take  effect  on  his  unincumbered  pro- 
perty from  the  date  of  his  renunciation,  in  the  same  manner  as  the  reinscrip- 
tion  of  mortgages  required  to  be  recorded  which  are  already  prescribed,  the 
mortgage  to  take  effect  only  from  the  date  of  its  reioscription ;  but  if  in  the 
meantime  other  rights  were  acquired  by  third  persons,  it  is  clear  that  these 
rights  could  not  be  affected  bv  the  r<  inscription.  In  the  present  case  the  re- 
nunciation of  pre8cri[)tion  by  Marin  Blanehard  could  not,  therefore,  affect  the 
rights  of  the  defendant  as  third  possessor,  inasmuch  as  he  could  at  any  time 
avail  himself  of  the  plea  of  prescription  which  the  tutor  had  renounced,  under 
the  provisions  of  article  3429  of  the  Civil  Code.  This  article,  which  is  identi- 
cal with  article  2225  of  the  Nap.  Code,  is  clearly  applicable,  in  my  opinion,  to 
cases  of  mortgages.  Troplong,  vol.  4,  Privileges  et  Hypoth^ues^  pp.  47,  66, 
Nos.  878  and  following;  Duranton,  vol.  20,  Nos,  144,  147,  148,  150,  152. 

The  grounds  of  objection  urged  by  this  defendant's  counsel  to  the  admissi- 
bility of  the  plaintiff's  evidence,  I  do  not  think  are  tenable — if  anything,  the 
objection  goes  more  to  the  effect  than  to  the  admissibility  of  the  evidence — the 
objection  is,  therefore,  overruled. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  demand  of  plaintiff 
be  rejected,'  at  her  costs. 

A,  Vaorhies^  for  plaintiff  and  appellant.     E.  Simon,  for  defendant 

DcKBAB,  J.  It  is  ordered,  that  the  judgment  of  the  District  Court  be  af- 
firmed, for  the  reasons  given  by  the  District  Judge,  with  costs. 


Succession  of  Edmond  Dejean. 

Wh^re  an  administrator  placed  upon  the  tableao,  as  privileged,  ajadgment  which  had  been  obtained 
on  a  prescribed  note  in  a  suit  in  which  the  prescription  had  not  been  pleaded,  a  mortgagee  whose 
daUn  ezlated  at  the  time  the  prescription  accrued,  may  set  it  up  against  the  Judgment  creditor. 

It  is  not  necessary  tore-inscribe  a  mortgage,  where  the  property  has  been  sold  at  a  succession  sale 
and  the  proceeds  reduced  to  possession . 

The  administrator  had  placed  F.  upon  the  tableau  as  a  mortgage  creditor,  but  ascertaining  that  the 
Jodgment  was  obtained  on  a  prescribed  note,  moved  for  leave  to  strike  ott  the  claim.  By  the 
Court:  "Rie  insolvent  had  an  undoubted  right  to  waive  prescription ;  and  after  it  had  accrued, 
the  natural  obligation  which  remained  was  a  sufficient  consideration  for  the  sulwequent  promise 
to  pay.    The  Judgment  obtained  on  that  promise  is  binding. 

APPEAL  from  the  District  Court,  Parish  of  St  Landry,  Oierton^  J.  Lataete, 
for  administrator,  and  8toayz^,  and  W,  B.  Lewie,  for  Duprk    Linton,  for 
liimself.    Kif^g  <^  Linton,  for  F.  Dejean, 

RosT,  J.  The  judgment,  under  which  the  opponent  Felix  DSjean  claims 
the  first  mortgage  on  the  shares  of  the  property  of  the  deceased,  coming  to 
Auguete  Antoine  and  Evariete  JD^ean,  was  obtained  on  a  prescribed  note  and 
the  claim  of  Laetie  Dupri,  the  other  mortgage  creditor  of  the  same  parties 
who  opposed  him,  existed  at  the  time  the  prescription  accrued ;  the  judgment 
in  favor  of  Felix  BSjean  was  rendered  by  default,  and  the  waiver  of  prescrip- 
tion by  the  makers  of  the  note  is  a  matter  of  record ;  under  that  state  of  facts 
the  waiver  of  prescription  does  not  affect  the  right  of  Dupri,  who  was  not  a 
-party' to- the  proceeding,  to  plead  it  in  the  coneouno.  The  mortgage  in  fii7or 
64 
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^  DmSr  ^'  ^^  D^ean,  resulting  from  his  judgment,  can  only  take  effect  after  the  other  is 
satisfied.  Felix  Dtjean  has  made  the  point  that  Duprk^i  mortgage,  which  was 
recorded  in  1839^  has  lost  its  rank  for  want  of  re-inscription. 

Under  our  peculiar  jurisprudence  that  a  succession  sale  extinguishes  ftll 
mortgages  existing  on  the  property  in  the  name  of  the  deceased ;  there  are  few 
cases  in  which  a  re-inscription  would  be  necessary,  after  such  a  sale.  In  this 
case,  however,  the  proceeds  of  the  sale  appear  to  have  been  reduced  to  posses- 
sion in  1847,  long  before  the  expiration  of  ten  years  from  the  date  of  the  origi- 
nal inscription,  and  no  reinscription  was  necessary.  See  Sliepherd  v.  Orleans 
Cotton  Press  Company^  2d  An.  110,  and  the  authorities  there  cited. 

The  administrator  had  placed  Felix  D^ean  on  the  tableau  as  a  mortgage 
creditor  of  the  insolvents  Antoine^  Augusts  and  Evarists  Dejean,  when  he  dis- 
covered, in  the  course  of  the  proceedings  in  concourse^  that  the  judgment  of 
D^ean  had  been  obtained  upon  a  prescribed  note — he  moved  the  Court  for 
leave  to  amend  the  tableau  by  striking  off  that  claim  from  it  The  Court  hav- 
ing over-ruled  the  motion,  he  took  a  bill  of  exceptions,  and  has  brought  the 
case  before  us  by  an  appeal. 

We  are  of  opinion  the  Court  did  not  err.  Antoine,  Btariste  and  Auguste 
D^ean  had  an  undoubted  right  to  waive  prescription,  and  after  it  accrued  the 
natural  obligation  which  remained  was  a  sufficient  consideration  for  their  sub- 
sequent promise  to  pay.  The  judgment  obtained  upon  that  promise  is  binding 
upon  them,  but  can  only  be  enforced  after  the  claim  of  Dupre  is  satisfied. 

It  is,  therefore,  ordered  that  the  judgment  be  afiSrmed,  with  costs. 


Eugene  Wartel  v.  P.  Darbein  et  al. — Meuillon,  f.  m.  c,  Intervener. 

Under  Article  3456  of  the  Oode,  when  the  rendor  retains  poeseasion,  there  la  reason  to  presume  that 
the  sale  was  simulated.  This  presumption,  howeTer,  is  not  conclusive— but  throws  on  the  Tendee 
the  burden  of  proTing  that  the  transaction  was  in  good  faith  and  the  sale  real. 

APPEAL  firom  the  District  Court,  Parish  of  St  Landry,  Ouehman^  J.,  pre- 
siding. Garland  &  Laatrappes^  for  plaintiff  and  appellant  Dejean,  for 
defendant    Martin^  for  Intervener. 

Slidell,  J.  This  case  presents  a  controversy  between  an  attaching  creditor 
and  a  purchaser  fh>m  the  debtor.  The  latter  was  successful  in  the  Court 
below. 

The  material  facts  are  as  follows :  The  plaintiff  seized  the  slave  in  dispute 
under  a  writ  of  attachment  against  the  defendant  on  the  14th  April,  1852.  On 
the  80th  March,  1852,  the  defendant  sold  the  slave  to  the  Intervenor  for  $900, 
which  was  paid  in  cash  in  the  notary^s  presence ;  but  this  act  was  not  recorded 
imtil  the  15th  April,  1852.  The  slave,  when  seized,  was  in  the  possession  of 
the  defendant's  wife,  and  had  been  since  the  sale.  The  defendant  seems  to 
have  gone  to  France  with  the  intention  of  a  temporary  absence,  expecting  to 
return  in  the  fall ;  such  at  least  was  the  statement  made  to  one  of  his  acquaint- 
ances, to  the  intervenor,  and  to  the  plaintiff  by  letter,  after  his  departure.  His 
declaration  was  that  he  would  return  in  the  ensuing  summer.  The  notary  and 
and  other  witaesses  give  the  Intervener  an  excellent  character  for  tnithfulneas 
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and  integrity,  and  he  is  sho^vn  to  be  in  good  circumstancos.     A  witness  states       Wiam. 
he  told  him,  in  a  conversation  about  Darbein^  that  he  would  reconrej  the  slave  dambv  n  al. 
to  him  on  his  return  from  France  upon  his  repaying  the  price. 

It  is  said  that  under  the  article  2456  of  the  Code,  the  vendor's  retention  of 
possession  affords  reason  to  presume  that  the  sale  was  simulated.  This  is  true, 
but  the  presumption  is  not  conclusive.  It^throws  upon  the  vendee  the  burden 
of  proof  that  the  transaction  was  in  good  faith,  and  that  the  sale  was  real. 
This  the  purchaser  did  to  the  satisfaction  of  the  District  Judge,  and  an  exam- 
ination of  the  evidence  has  not  satisfied  us  that  his  conclusion  was  erroneous. 

But  it  is  said  that  even  if  there  was  no  simulation,  the  sale  is  inoperative 
for  want  of  seasonable  registry. 

In  Monday  v.  Wilson^  4  Louis.  841,  it  was  said  that  the  Act  of  1810,  which 
provides,  "  that  no  notarial  act  concerning  immovable  property  shall  have  any 
effect  against  third  persons,  until  the  same  shall  have  been  recorded  in  the  of- 
fice of  the  Judge  of  the  Parish  where  such  immovable  property  is  situated," 
(See  Bullard  &  Curry's  Digest,  p.  596,)  was  not  applicable  to  sales  of  slaves. 
We  are  not  aware  that  this  decision  has  been  overruled.  We  prefor,  however, 
not  to  determine  the  case  on  that  point,  the  question  being  one  of  much  impor- 
tance, and  our  present  means  of  research  is  limited.  There  is  another  point  on 
which  the  case  may  be  put ;  and  that  is,  that  even  supposing  registry  to  be 
necessary  in  case  of  sales  of  slaves,  the  intervenor  is  protected  by  the  2d  sec- 
tion of  the  Act  of  1839,  which  provides  that  all  acts  passed  before  any  notary  « 
out  of  the  parish  of  Orleans  and  filed,- as  required  by  the  first  section  of  that 
Act,  within  twenty  days  after  their  execution,  shall  take  precedence  of  any 
other  act  passed  in  relation  to  the  same  property  of  a  subsequent  date,  although 
first  recorded,  any  law  to  the  contrary  notwithstanding.  See  Acts  of  1889,  p. 
194,  and  Consolidated  Statutes,  p.  480,  Nos.  18,  14. 

Judgment  affirmed,  with  costs. 


Joseph  V.  Bacon  &  Son  v,  Thomas  Mask  ell. 

The  transfer  and  ponessfon  of  a  mortage  note  will  enable  the  transferree  to  obtain  an  order  of 
aeisure  and  sale — though  the  public  act  of  transfer  shows  no  acceptance  by  the  transferree. 

Where  the  rendor  has  bound  hiin.^elf  to  raise  certain  mortgages  on  the  property  sold,  he  will  not  be 
entitled  to  an  order  of  seizure  and  sale,  unless  he  can  show  by  authentic  act  that  he  has  done  so. 

APPEAL  firom  the  District  Court,  Parish  of  St  Mary,  Voarhies,  J. 
ACT  OF  TRANSFER. 
State  of  Louisiana,  Parish  of  St.  Mary. —Before  me,  Thomas  A,  Smithy  a 
notary  public  in  and  for  the  parish  of  St.  Mary,  duly  commissioned  and  sworn, 
personally  appeared  Oynis  B.  Q.  Wheltien^  of  said  parish,  who  declared  that 
he  had  transferred,  and  by  these  presents  does  hereby  transfer  to  Joseph  F. 
Bicon  and  Thomas  H.  Bacon^  of  Boston,  Muss.,  partners  in  trade,  doing  busi- 
ness in  said  Boston  under  the  name  of  Joseph  V.  B%con  <&  Son,  a  certain  pro- 
missory note  for  on3  thousand,  five  hundred  and  fifty-one  dollars  and  ninety- 
one  and  a  half  cents,  signed  by  Thos.  Maakell^  dated  January  9,  1850,  and 
payable  one  year  after  date  to  the  order  of  said  Whelden,  with  eight  per  cent 
interest  from  rni^tirity,  the  said  note  is  secured  by  mortgage  act  of  said  ifflw- 
kell  to  said  WieUs/i,  pasaoi  before  /.  .4.  Dtifn%rtrait,  reoorJer,  on  the  9th  of 
January,  1850,  and  is  signod   "ne  varietur"   by  said  recorder,  to  identify  it 
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BAcovft  8oH  therewith— and  the  said  Wfielden  declared  that  he  does  also,  hy  these  presents, 
Mabkkll.  assign  and  transfer  to  said  Joseph  V.  Bacon  and  Thomas  K  Bacon  his  rights 
in  and  under  said  mortgage,  to  secure  and  enforce  the  payment  of  said  note, 
hereby  subrogating  them  to  all  his  rights  in  said  note,  and  in  the  mortgage 
given  to  seciure  the  same,  so  far  as  relates  to  the  said  note,  the  consideration  of 
this  transfer  is  the  amount  of  said  note,  the  same  being  accounted  for  to  said 
Whelden  by  said  transferrees  on  settlement 

Done,  passed  and  signed  at  the  parish  of  St.  Mary  aforesaid,  in  presence 
of  William  Ag&r  and  William  C,  Dwight,  competent  witnesses,  who  have 
signed  these  presents  with  said  appearcr,  and  me  said  notary,  after  due  reading, 
this  tenth  day  of  April,  in  the  year  of  our  lord,  one  thousand  eigrht  hundred 
and  fifty-one.  C.  B.  G.  WHELDEN. 

WILLIAM  AGER. 
WILLIAM  C.  DWIGHT,  Witnesses. 
A  true  copy  from  the  original  filed  in  my  office. 

THOMAS  A.  SMITH,  Notaiy  Public 

Dwight  and  Lea^  for  plaintiff.     Maskell,  for  defendant  and  appeU&nt 

Lea,  for  plaintiff— cited  7  M.  R.  239 ;  1  A.  828 ;  5  A.  124. 

MasJcell,  for  defendant— cited  5  Rob.  85 ;  1  A.  323 ;  4  A.  162. 

RosT,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale ;  the  appellant 
seeks  to  have  it  set  aside  on  two  grounds. 

1st.  That  the  transfer  of  the  note  sued  upon,  from  the  original  payee  to  the 
plaintifl*8,  although  made  by  authentic  act,  is  insufilcient ;  because  the  plaintiflfs 
were  not  parties  to  it,  and  their  acceptance  of  it  is  not  shown. 

2d.  That  by  the  act  of  sale,  out  of  which  the  note  orijrinated,  the  vendor 
bound  himself  to  raise  certain  mortgages  ezistin^i:  on  the  property  sold,  within 
a  reasonable  time ;  that  the  note  was  transferred  to  the  plaintifis,  after  its 
maturity  and  after  a  reasonable  time  had  elapsed ;  and  no  recovery  can  be  had 
upon  it  by  them,  unless  they  show  that  those  mortgages  have  been  raised. 

We  think  the  transfer  and  the  possession  of  the  notes  by  the  plaintifis  suf- 
ficient to  authorize  the  order  of  seizure — but  the  other  ground  appears  to  ua 
well  taken.  Near  eighteen  months  had  elapsed  since  the  sale  when  the  order 
issued,  and  the  payment  of  the  note  could  not  have  been  enforced,  even  in  an 
ordinary  suit,  unless  the  plaintiff  had  shown  that  the  mortgagen,  which  the 
vendor  had  assumed  to  raise,  had  been  satisfied  and  erased  from  the  books  of 
the  recorder ;  the  same  showing  is  indispensable  in  this  proceeding,  and  unless 
it  can  be  made  by  authentic  acts,  the  plaintifiT  must  resort  to  an  ordinary 
suit 

It  is  ordered  that  the  order  of  seizure  afid  sale  appealed  from  be  set  aside, 
and  that  the  costs  in  both  Courts,  since  the  filing  of  the  petition,  be  paid  by 
the  appellee. 
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PifiRRE  J.  B.  FoNTENET  V.  Louis  Debaillon,  Adin*r.  Ac. 

"Where  by  the  terms  of  sale  of  the  property  of  an  in^olrent  eacceaelon,  fixed  bj  the  credltonr,  Ae 
property  was  to  be  sold  on  a  credit— the  "  parchaaers  giving  their  obligation,  with  two  approved 
MCurMetf  each,"  Ac.— It  was  the  daty  of  the  Administrator  himself  to  require  two  good  siiratfies, 
and  the  responsibility  Is  his,  if  It  was  not  done. 

Where  by  the  terms  of  such  a  sale,  the  price  of  the  property  sold  was  to  bear  ten  per  cent  interest 
ontil  pNid,  the  AdminLitrator  Is  chargeable  with  the  interest  until  the  principal  is  paid  ;  and  ift  is 
no  defence  for  him  that  he  paid  some  of  the  claims  against  the  estate  before  the  expiration  o€  the 
credit  term. 

J^  tkt  Court:  It  is  urged  that  the  pUlntiff  has  lost  the  benefit  of  his  JudlcUl  mortgage  by  hisftil- 
ure  to  re-lnseribe  his  Judgment  within  ten  years.  It  is  far  flrom  clear  that  this  principle  is  apptlca* 
ble  to  mortgages  which  an  admiaistrator  is  bound  to  raiM  for  the  purpose  of  selling  the  property 
and  settUng  the  debtr  of  the  sneccssion.  But  even  if  it  is,  the  plaintiff  obtained  a  Judgment  tfiat 
his  claim  should  be  paid  with  the  benefit  of  his  judicial  mortgage.  Besides  it  was  the  duty  of  the 
administrator  to  have  p  id  the  plaio  tiff,  as  a  creditor  with  a  Judicial  mortgage  in  1841,  and  heean- 
not  tak  advantage  of  any  thing  which  has  occurred  fh)m  his  constant  resistance  of  payment  mtil 
now,  ten  years  afterwards.  We  consider,  therefore,  that  the  plaintiff  has  not  lost  the  benefit  of  his- 
Judicial  mortgage. 

APPEAL  from  the  District  Court,  Parish  of  St  Landry,  Overton^  J,    LataHe-^ 
for  plaintiff.     Klng^  for  Administrator.     Linton,  for  the  Heirs. 

Pbestok,  J.*  A  judgment  was  obtained  for  t^ie  plaintiff,  Fontenet  against  J&in 
M.  Debaillon,  for  thirteen  hundred  and  seventy-four  dollars  seventy-three 
cents,  with  interest  at  the  rate  of  ten  per  cent  per  annum  from  the  18th  o£ 
June,  1837.  It  was  recorded  in  the  mortgage  office  on  the  11th  day  of  June,. 
1838,  for  the  purpose  of  creating  a  judicial  mortgage  against  DebaillorCs  pro- 
perty. 

Debaillon  died  in  the  parish  of  St  Landry  on  the  80th  of  October,  18Sdv. 
leaving  property  appraised  in  the  inventories  at  upwards  of  thirty  thousand  dol- 
lars. His  children,  however,  had  a  claim  against  him  of  about  twenty  thousand 
dollars  on  account  of  the  paraphernal  property  of  their  deceased  mother.  They 
renounced  the  succession  of  their  father,  and  it  was  administered  as  an  insol- 
vent estate. 

A  meeting  of  the  creditors  having  been  convened,  it  was  determined  and  de- 
creed that  the  property  should  be  sold,  **  one-half  the  purchase  money  to  be 
paid  in  one  year  and  one-half  in  two  years,  with  interest  from  the  date  ofsale^ 
at  the  rate  of  ten  per  cent  per  annum,  the  purchasers  of  real  estate  and  slaves 
giving  their  obligations,  with  two  approved  securities,  each,  and  the  property 
remairiing  mortgaged  to  the  estate,  until  final  payment,  and  the  purchasers  of 
movables  giving  approved  personal  security,  these  being  the  terms  and  condi- 
tions decided  on  by  a  majority  of  the  creditors  of  said  estate,  and  by  the  family 
council  of  the  minor  heirs.'' 

The  sale  took  place  on  the  2d  of  April,  1889,  and  the  following  days,  and 
produced  with  other  sales  made  in  1840, 1843  and  1846,  the  sum  of  $32,658. 
If  interest  at  ten  per  cent  during  the  two  years  of  credit  is  added,  according  to* 
the  conditions  of  the  sale  and  also  some  small  collections  of  notes  and  accounts 
due  the  deceased,  the  mass  of  the  estate  would  amount  to  $38,000,  for  which 
the  administrator  is  bound  to  account 

On  the  2d  day  of  April,  1839,  the  defendant,  a  son  of  the  deceased,  was  ap- 

*Thl8  Jodgmeat  ww  prononnead  in  1861,  and  that  on  the  re-hearing  in  188B. 
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FoOTBHCT  pointed  Administrator,  and  took  charge  of  the  estate.  In  1843  he  presented  to 
Dbbaillom.  the  Probate  Court  a  tableau  of  the  debts  of  the  succession,  for  classification. 
He  did  not  place  upon  it  the  judgment  in  favor  of  the  plaintiff  against  the  de- 
ceased, and  the  latter  filed  an  opposition  to  the  tableau.  It  was  not  tried  until 
in  November,  1849,  when  the  District  Court,  to  which  the  case  had  been  trans- 
ferred, rendered  a  judgment  that  Pierre  J.  B.  Fontenet  *' should  be  placed  on 
the  tableau  of  classification  of  the  creditors  of  the  estate  as  a  judicial  mortgagee 
creditor  for  the  sum  of  $1,374  78,  with  yearly  interest  thereon  at  the  rate  of 
ten  per  cent  per  annum  from  the  18th  day  of  June,  1837,  until  paid,  with  pri- 
vilege upon  the  pro^'ecds  of  the  immovable  property  of  the  estate  from  the 
11th  day  of  June,  1838 — the  date  of  registering  the  judgment;  and  the  ad  - 
ministrator  was  ordered  to  pay  the  claim  in  conformity  with  the  judgment," 
The  administrator  failed  to  do  so,  and  the  plaintiff  took  steps  to  compel  him  to 
render  a  further,  full  and  final  account  of  his  administration. 

After  much  delay  he  rendered  the  account  on  the  dOth  of  January,  1851,  but 
by  it  showed  that  he  had  no  funds  to  pay  the  plaintiff's  judgment,  nor  assets 
sufi)cient  to  pay  the  privileges  and  mortgages  anterior  to  the  mortgage  of  tho 
plaintiff. 

The  plaintiff  filed  an  opposition  to  the  acpount  on  many  grounds,  which  hare 
given  rise  to  our  present  investigations.  It  has  been  seen,  however,  that  the 
administrator  is  apparently  bound  to  account  for  $38,000.  Now,  the  expenses 
and  debts,  including  a  very  large  mortgage  to  the  Union  Bank  of  Louisiana, 
which  he  has  paid,  amount,  by  his  account,  to  but  $13,144.  The  balance  of  the 
estate  must  first  be  appropriated  to  pay  the  tacit  mortgage  against  the  estate  in 
favor  of  the  children  of  the  deceased,  as  heirs  of  their  mother. 

The  claims  of  those  heirs  amounted  to  about  $20,000 ;  and  even  if  we  should 
allow  two  years  interest,  at  five  per  cent.,  while  the  notes  given  for  the  proceeds 
of  the  sale  of  the  estate  were  maturing,  the  aggregate  would  be  but  $22,000. 
The  claim  for  interest,  fVom  the  death  of  their  mother  until  the  sale,  is  untena- 
ble, as  no  doubt  during  that  period  they  were  supported  by  their  father,  or  out 
of  the  estate — most  of  them  being  minors. 

The  $22,000  and  $18,144  paid  by  the  administrator  deducted  from  $38,000, 
the  supposed  mass  of  the  estate,  would  still  leave  $2,856  to  be  appropriated  to 
the  payment  of  plaintiff's  debt  and  interest,  which  is  more  than  sufficient  to 
extinguish  both.  The  case  resolves  itself,  therefore,  into  the  consideration  of 
the  excuses  offered  by  the  administrator  for  not  having  in  hand  the  means  of 
paying  the  plaintiff,  or  rather  his  argument  to  show  that  he  is  not  accountable 
for  so  large  a  sum  as  thhty -eight  thousand  dollars. 

It  appears  that  the  administrator  did  not  take  the  security  required  by  the 
conditions  of  the  sale  from  Gercais  Fontenet  and  some  others,  for  property  of 
the  succession  sold  to  them,  and  that  losses  exceeding  five  thousand  dollars 
have  occurred  from  that  cause.  The  administrator  claims  exemption  from  lia- 
bility for  these  losses  on  two  grounds:  first,  that  he  entrusted  the  Probate 
Judge  to  take  the  bonds,  as  was  the  custom  of  the  times,  which  was  neglected ; 
and  next,  that  the  father  of  Fontenet^  then  solvent,  was  offered  and  accepted  as 
his  security ;  that  immediately  afterwards  he  became  insolvent,  and  the  loss 
would  have  occurred  even  if  he  had  signed  the  bonds.  Neither  excuse  is  tena- 
ble. It  was  the  duty  of  the  administrator  himself  to  require  two  good  securi- 
ties, and  the  responsibility  was  his  if  it  was  not  done.  And  if  he  had  seen 
that  the  security  was  duly  taken  it  would  have  been  an  inducement  to  the  FonT 
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tenets^  father  and  son,  to  have  struggled  more  zealously  for  the  reciprocal  bon-       Fomttket 

efit  of  each  other,  to  have  avoided  the  loss.     It  is  evident  that  the  administrator      Dbbaillo5. 

did  not  subsequently  exercise  that  care  and  rigor  on  the  subject  which  became 

his  office.     He  might  have  re-sold  the  property  at  the  risk  of  FonUnet^  and  thus 

have   prevented  the  loss.     When  the  first  term  of  payment  became  due  he 

should  have  caused  the  property  to  have  been  seized  and  sold  under  the  special 

mortgage,  and  the  neglect  to  do  so  was  utterly  inexcusable.     He  did  not  do  so 

even  when  the  second  term  of  payment  became  due,  but  waited  until  more 

than  a  year  aflerwards,  when  the  property  was  sold  at  twelve  months  credit  for 

not  as  many  hundreds  as  thousands  were  bid  at  the  probate  sale. 

We  are  bound  to  presume  that  a  rigid  requisition  of  the  security  required  by 
the  creditors  would  have  prevented  this  extraordinary  loss ;  and  perhaps  even 
a  prompt  re-sale  of  the  property  for  non-compliance  with  the  conditions  of  the 
first  sale,  or  the  enforcement  of  payment  by  the  seizure  and  sale  of  the  prop- 
erty when  the  first  instalment  became  due,  would  have  prevented  the  loss. 

We  are,  therefore,  bound  to  conclude  that  the  District  Court  has  justly 
charged  the  administrator  with  the  losses  which  have  thus  occurred. 

He  contends  next,  that  the  ten  per  cent  interest  should  not  be  added  to  the 
amount  of  the  sales  of  the  estate  from  its  date  until  the  terms  of  payment  ex- 
pb^d,  according  to  the  conditions  of  the  sale,  because  he  alleges,  and  indeed 
proves,  that  he  paid  some  claims  against  the  estate  before  the  expiration  of 
those  terms.  But  this  should  not  deprive  the  succession  of  the  benefit  of  that 
interest,  because  the  creditors  and  heirs,  having  fixed  the  terms  and  conditions 
of  the  sale,  were  bound  to  wait  for  payment  until  the  expiration  of  the  terms. 
Under  the  arrangement  the  interest  was  as  much  a  part  of  the  price  due  to  the 
mass  of  the  estate  as  the  principal,  and  the  plaintiff  who  is  the  last  mortgagee 
creditor,  has  a  right  to  insist  on  the  adminii^trator  being  charged  with  it  If  he 
has  really  suffered  any  loss  by  anticipating  payments,  he  has  still  on  hand  up- 
wards of  two  hundred  shares  of  the  capital  stock  of  the  Union  Bank,  with 
which  to  indemnify  himself;  and  it  may  be  remarked  that  the  principal  interest 
stopped  by  anticipated  payments  was  that  accruing  to  the  Union  Bank,  and 
moreover  that  the  stock  should  have  been  sold  and  the  proceeds  applied  to  the 
debt  of  the  Bank,  thus  leaving  a  larger  surplus  of  the  proceeds  of  the  property 
mortgaged  to  the  Bank  for  the  subsequent  mortgage. 

It  is  possible  a  small  amount  should  be  deducted  from  $38,000  for  interest  on 
account  of  the  funeral  expenses  and  law  charges  paid  by  the  administrator  be- 
fore the  proceeds  of  the  sales  were  realized.  The  sum  would  be  too  inconsid- 
erable to  change  the  result,  especially  as  there  are  other  claims  which  the  ad- 
ministrator did  not  pay  until  long  after  those  proceeds  were  realized. 

It  is  said  the  Court  committed  a  great  error  in  charging  the  administrator 
with  interest  from  the  day  of  sale  on  a  sum  of  upwards  of  six  thousand  dollars 
given  for  cattle,  which  were  deliverable  only  in  the  summer  after  the  sale,  and 
the  interest  to  commence  on  the  price  after  the  delivery.  The  sale  took  place 
in  April,  1889.  The  cattle  were  deliverable  during  the  summer  following,  and 
on  the  supposition  that  the  terms  of  payment  were  to  commence  from  the  day 
of  sale,  and  not  of  the  delivery,  interest  should  not  have  been  charged  for  the 
few  intervening  months  between  the  sale  and  delivery ;  but  this  again  would 
make  no  difference  in  the  result  as  to  the  plaintiff*  a  sufficiency  remaining  to 
pay  his  claim  after  making  a  reasonable  deduction  from  the  $38,000  on  account 
of  this  interest. 
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PoCTwtiT  j^  jg  jirgcd  that  the  plaintiff  has  lost  the  benefit  of  his  judicial  mortgage  by 

DnuiLum.  jjig  failure  to  re-inscribe  his  judgment  within  ten  years.  It  is  far  from  being 
clear  that  this  principle  is  applicjible  to  mortgages  which  an  administrator  is 
bound  to  raise  for  the  purpose  of  selling  the  (Mroperty  and  settling  the  debts  of 
a  succession.  But  even  if  it  is,  the  plaintiff  obtained  a  judgment  that  his  claim 
should  be  paid  with  the  benefit  of  his  judicial  mortgage.  It  was  not  appealed 
from  by  the  administrator  or  any  creditor,  and  remains  in  full  force.  Besides, 
it  was  the  duty  of  the  administrator  to  have  paid  the  plaintiff  as  a  creditor 
with  a  judicial  mortgage  in  1841,  or  certainly  with  the  proceeds  of  the  sales  of 
1846,  and  he  cannot  take  advantage  of  any  thing  which  has  occurred  from  his 
constant  resistance  of  payment  until  now — ^ten  years  afterwards. 

We  consider,  therefore,  that  the  plaintiff  has  not  lost  the  benefit  of  his  judi- 
eial  mortgage,  and  is  entitled  to  be  paid  next  to  the  privileges  and  anterior 
mortgages  out  of  all  the  proceeds  of  the  real  property.  There  were  no.mortgages 
anterior  to  his  but  those  of  the  heirs  of  Mrs.  Debaillon  and  the  Union  Bank. 
Their  claims,  with  all  the  privileges,  added  to  the  claim  of  the  plaintiff,  do  not 
exceed  the  $38,000,  for  which  the  administrator  ought  clearly  to  have  accounted 
on  the  Idth  of  June,  1846,  and  paid  over  to  plaintiff  his  claim.  Even  if  by  our 
errors  in  calculation  there  may  have  been  a  balance  against  the  estate  instead  of 
being  in  its  favor,  we  are  sure  the  administrator  may  fully  indemnify  himself 
by  the  sale  of  the  Union  Bank  stock  still  in  his  hands. 

An  appeal  has. been  taken  by  the  heirs  of  Mrs.  Debaillon.  The  evidence  does 
not  satisfy  us  that  then*  claim  against  their  father^s  succession  exceeded  (20,000; 
and  on  this  supposition  the  administrator  must,  for  the  reasons  given,  account 
for  a  sum  suflScient  to  pay  them  without  curtailing  the  claim  of  the  plaintiff. 

The  judgment  of  the  District  Court  is  therefore  affirmed,  with  costs. 

A  re-hearing  was  applied  for  and  granted. 

Bt  the  Court  : — ^This  cause  being  considered  on  a  re-hearing,  it  is  ordered 
that  the  judgment  heretofore  rendered  by  this  Court  be  re-affinned. 


Robert  Pattkrson  &  Go.  v.  M.  A.  Frazer  &,  Wife. 

A  married  woman  cannot,  by  Borrendering  to  her  husband  the  partial  or  entire  administration  of  her 
paraphernal  property,  exonerate  herself  from  liability  for  debts  incurred  for  her  indlTldnat  use,  or 
fbr  the  purpose  of  rendering  that  property  productive. 

A  minor,  who  is  a  married  woman  Is  not  inoapacitated  by  article  874  of  the  Code  from  incorrtog  debt  be- 
yond the  amount  of  one  yearns  revenue,  for  her  individual  use,  or  for  the  benefit  of  her  paraphernal 
property. 

APPEAL  from  the  District  Court,  Parish  of  St  Mary,    Voorhus,  J.     T.  H. 
Lewis^  for  plaintiffs.     Gibbon,  for  defendants  and  appellants. 

OPINrON  AND  DECREE  OF  THE  DISTRICT  COURT. 

The  defendant,  Nancy  Frazer,  is  sued  by  the  plaintiffs  for  the  recovery  of  ad- 
vances which  they  have  made  to  her  for  the  purchase  of  building  materials,  and 
for  provisions  and  supplies  for  the  use  of  her  plantation. 

The  evidence  satisfactorily  establishes  all  the  itemd  of  the  amount  sued  upon, 
except  $10  charged  as  commission  for  the  endorsement  of  Hollander's  note, 
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$1  64  for  postage,  and  $3000  charged  as  cash  advanced.    This  charge  is  evi-  Pawmo"  *  CJo. 
deaced  by  the  receipt  of  if.  A.  Fraxer^  the  husband.    It  is  not  shown  that  it 
has  inured  to  the  benefit  of  the  defendant 

The  plea  of  minority  cannot  avail  the  defendant  for  the  advance  of  money  to 
purchase  building  materials  employed  and  used  on  her  plantation,  and  for  sup- 
plies and  provisions  furnished  the  same. 

The  plea  of  prescription  may  apply  to  the  privilege  claimed,  but  cannot  affect 
the  pUuntiffs'  rights  of  action  to  recover  the  amount  due  them,  independent 
of  the  exercise  of  such  privilege. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  plaintiflb  recover  of  the 
defendant  the  sum  of  seven  thousand  two  hundred  and  ninety-nine  dollars  and 
thirty-one  cents,  with  legal  interest  from  judicial  demand,  and  the  cost  of  this 
suit  to  be  taxed. 

By  the  CouRf*— (Sudbll,  J.,  dissenting.)  Judgment  affirmed  for  the  reasons 
given  by  the  District  Court 

Slidbll,  J.,  dissenting.  My  opinion  is  that  the  wife  ought  not,  under  the 
circumstances,  to  be  held  bound  at  all,  even  to  the  extent  to  which  her  parapher- 
nal estate  has  beeh  improved  with  the  money  of  the  defendants,  in  erecting  the 
sugar  house  and  permanent  improvements.  My  reason  is,  that  in  all  the  busi- 
ness out  of  which  the  claim  sued  for  arises,  the  plaintiffs,  as  I  understand  the 
evidence,  dealt  with  Messrs.  Hollander  db  Fraaer  so  long  as  Hollander  A  Fraser 
continusd  in  partnership,  and  after  Hollander  withdrew,  with  Mr.  Frazer  and 
Hollander  as  his  agent  The  correspondence,  purchases,  shipments,  &c.,  are 
with,  for  and  to  those  parttea  Mrs.  Frazer'e  name  does  not  appear,  and  the 
management  of  the  estate  and  crops  appears  to  have  been  entirely  in  the  hands 
of  the  partnership,  and  afterwards  of  the  husband.  The  credit  appears  to  me 
to  have  been  given  to  them,  and  the  contracts  were  made  with  them. 

A  re-hearing  having  been  granted,  the  judgment  of  the  Ck>urt  was  pronounced 
by 

DuNBAB,  J.  This  cause  comes  before  us  on  a  re-hearing.  After  the  most 
mature  reflection,  we  are  not  able  to  see  that  we  should  change  the  opinion 
heretofore  given  as  to  the  law  of  this  case. 

In  JHckerman  et  al,  v.  JSeagan^  2d  Ann.  440,  this  Court  decided  that  **  the 
separate  property  of  a  married  woman  is  liable  for  debts  contracted  during  mar- 
riage for  her  individual  use,  or  for  the  improvement  of  her  separate  property,  or 
for  marriage  charges,  which  she  is  bound  by  law  to  bear,  though  the  debt  was 
created  while  her  paraphernal  property  was  under  the  administration  of  her 
husband,  and  during  the  existence  of  the  community  of  acquets  and  gains." 
A  married  woman  cannot,  by  suirendering  to  her  husband  the  partial  or  entire 
administration  of  her  paraphernal  property,  exonerate  herself  from  liability  for 
debts  incurred  for  her  individual  use,  or  for  the  purpose  of  rendering  that  prop- 
erty productive.  In  Dailey  et  al  v.  Pierson  A  Wife,  5  Ann.  125,  this  Court 
held  the  same  doctrine.     We  still  adhere  to  these  opinions. 

But  it  is  contended  that  the  defendant,  being  a  minor,  could  not  bind  herself 
legally  by  promise  or  obligation  for  any  sum  exceeding  the  amount  of  one  year 
of  her  revenue.  Civil  Code,  Art  874.  We  do  not  think  that  this  article  applies 
to  the  species  of  indebtedness  under  consideration.  The  defendant,  who  is 
emancipated  by  marriage,  has  under  the  provisions  of  the  preceding  article, 
378,  the  full  administration  of  her  paraphernal  estate,  and  may  paen  all  acU 

«This  Jadgmsnt  iMmi  to  hare  been  delivered  in  18M-by  what  Jadge  it  doei>  not  appear.  PrewDt: 
Bonn,  G.  3. ;  Root,  Slidiu.  k  Fnaraa,  AsMWiate  Jnsticei.    The  Judgment  on  the  re-hearing  was  pro- 

1  in  1808. 
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Pattrbom  k  0«.  which  are  e&nfinsd  to  »uch  administration.  However,  the  defendant  has  not 
made  this  objection  in  her  answers.  Wo  think,  at  any  rate,  it  should  have  been 
specially  pleaded. 

We  have  found,  on  the  further  examination  of  this  case,  an  error,  which 
should  be  corrected.  We  perceive  that  the  defendant  proved  that  the  plaintiff 
sold  of  her  crop  of  sugar,  sixty  hogsheads,  amounting  to  the  sum  of  $2,978  98, 
only  $2,000  of  which  has  been  accounted  for  by  plaintiffs,  which  was  advanced 
by  them  to  the  defendant's  husband  previous  to  their  shipment  This  will 
leave  $978  98  for  which  the  defendant  should  have  credit 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed,  and  proceeding  to  give  such  judgment 
as  should  have  been  given  in  that  Court — ^it  is  further  ordered,  adjudged  and 
decreed,  that  the  plaintiffs  have  judgment  against  the  defendant  for  the  gum  of 
six  thousand  three  hundred  and  twenty  dollars  and  thirty-three  cents,  with  l^al 
interest  from  judicial  demand,  and  that  the  costs  of  appeal  be  ^d  by  plainti£fa 

Slidell,  J.,  dissenting.  The  impressions  I  heretofore  expressed,  upOB  the 
question  of  the  wife's  liability,  under  the  peculiar  circumstances  of  this  case, 
have  not  been  removed  by  Airther  investigation. 


48  1818 


State  v.  Alvxandrr  Viaux. 

Defendant^fl  counsel  hATiog  otjected  to  an  alBilaTU  madt  Xtj  the  deoeaied  for  the  arrest  of  the 
prisoner,  as  eyidence  of  a  dying  declaration— parole  proof  was  offered  and  admitted,  that  when 
the  deceased  made  his  declarations  to  the  magistrate,  he  considered  himself  in  a  dying  state — to 
which  evidence  a  hill  of  exoeptloBs  was  taken.  By  ike  Ckmrt :  After  the  defendant  had  hlmMlf 
ol^ted  to  these  declarations,  redoced  to  writing  in  the  form  of  an  alBdaTit  for  his  arrest  hm 
could  not  with  any  propriety  turn  round  and  object  to  evidence  heing  given  hy  parol  of  what  the 
deceased  did  declare  before  the  magistrate. 

When  the  accosed  declares  himself  ready  for  trial  and  aecepte  flie  Jurors,  he  cannot  aiterwards  ok||eet 
that  the  list  of  Jurors,  with  which  he  was  sarvedi  eentaiaed  the  names  of  peraoas  who  w«i«  exBiiip4 
and  of  persons  who  had  served  on  the  Grand  Jury,  by  which  the  indictment  was  fonnd. 

So  it  is  too  late,  under  the  same  state  of  facts,  to  oltfect  that  the  accused  was  not  served  with  a  list 
of  the  names  of  Jurors  summoned  by  special  9mi4re. 

The  District  Courts  have  authorl^,  under  the  Act  of  181 T,  to  appoint  an  aMomey  to  presecoto  on 
behalf  of  the  State  in  the  absence  of  the  District  Attorney. 

APPEAL  from  the  District  Court,  Parish  of  St  Martin,  Voorhies,  J.   Bdrdy^ 
District  Attorney,  15th  District,  for  the  State.     Vo&rhieB  <t  Sinun^  for 
defendant 

MOTION  FOR  A  NBW  TRIAL. 

The  defendant  in  the  above  entitled  cause,  by  his  undersigned  counsel,  begs 
leave  to  move  this  honorable  Court  for  a  new  trial,  on  that  part  of  the  verdict 
of  the  jury,  by  which  he  has  been  found  guilty  of  manslaughter,  under  the 
second  count  of  the  indictment,  for  the  following  reasons,  to  wit : 

1st.  Because  said  defendant  has  been  served  with  a  oopy  of  the  whole  pan- 
nel  of  the  jury,  including  therein  a  list  of  the  jurors,  who,  having  served  on 
the  grand  jury,  by  whom  the  bill  of  indictment  was  found  against  him  in  this 
case,  were  le^y  and  necessarily  exempted  from  serving  as  petit  jurors  on  the 
trial  of  this  cause,  and  also  including  tiierein  the  names  of  certain  jurors  who 
were  exempied  by  law  and  by  the  Court  frbm  serving  on  the  trial  of  said 
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3d.  Becaute  after  the  regular  pannel  was  exhausted,  the  Court  having  or*  ^*^ 
dered  two  subsequent  and  new  lists  of  jurors  to  be  made,  and  the  lists  so  made  yuvx, 
having  been  returned  by  the  Sheriflf  successively  during  the  trial,  the  defend- 
ant  was  not  served  with  copies  of  the  said  new  lists  or  venires,  but  was  imme- 
diately called  upon  to  make  his  challenges,  as  the  jurors  were  called  to  the 
book  to  be  sworn ;  without  his  having  had  any  opportunity  of  consulting  or 
reflecting  upon  the  jurors  by  whom  he  was  to  be  tried,  <»*  of  ascertaining  the 
objections  be  had  to  base  his  challenges  upon.  All  which  legal  advantages  he 
was  deprived  oC,  contrary  to  law ;  and  all  which  he  did  not  waive,  and  could 
not  be  waived. 

8d.  Because  the  verdict  of  the  jury  on  the  second  oount  of  the  indictment, 
is  contranr  to  law  and  evidence. 

Wherefore,  the  defendant  prays  that  it  may  please  this  honorable  Court  to 
grant  him  a  new  trial  on  the  said  second  count  of  the  indictment  only ;  the 
verdict  of  the  jury  on  the  first  being  definitive.  And  he  prays  for  aU  such 
other  and  further  relief  as  equity  and  justice  may  demand. 

TWrAiM,  J.  This  is  a  motion  for  a  new  trial,  founded  on  the  reasons  alleged 
by  the  defendant 

The  first  objection  urged  by  him  is,  that  the  list  of  juiors  served  upon  him, 
under  the  provisions  of  the  Act  of  1809,  improperly  included  the  names  of  the 
jurors  who  served  on  the  grand  jury  by  whom  the  bill  of  indictment  was 
found,  and  of  jurors  who  were  exempted  by  law  and  by  the  Court  The  Act 
of  1800  provides,  th^t  a  prisoner  **  shaU  have  a  copy  of  the  indictment  and  a 
list  of  the  jury  which  are  to  pass  on  his  trial,  delivered  unto  him  at  least  two 
entire  davs  before  he  shall  be  tried."  B.  &  C.  p.  248,  sec.  89.  In  support  of  his 
position  he  relies  on  the  case  of  the  State  v.  Saatell,  8  An.  90,  where  it  was 
held,  that  ''a  list  containing  other  names  than  those  of  the  jurors  who  are 
really  to  be  presented  on  the  trial,  necessarily  tended  to  embarrass  the  accused 
in  his  searches  for  information,  and  to  confuse  him  in  preparing  his  challenges, 
and  thus  defeated  the  ends  of  the  law.  That  such  a  list  was  not  a  compliance 
with  either  the  letter  or  the  spirit  of  the  statute,  tliough  it  might  at  the  same 
time  contain  the  names  of  all  the  jurors  who  were  to  pass  on  the  prisoner's 
Md."  It  was  objected  on  the  part  of  the  prosecution,  that  if  such  a  construc- 
tion were  given  to  the  statute,  a  prisoner  whose  trial  was  assigned  for  the  com- 
mencement of  a  term,  before  it  could  possibly  be  known  how  many  of  the  pan- 
nel  would  be  in  attendance,  would  dedine  going  to  trial  if  the  whole  number  of 
jurors  contained  in  the  list  delivered  to  him  were  not  in  attendance.  In  answer 
to  this  objection,  the  Court  remarked — that  a  just  interpretation  of  the  statute 
did  not  lead  to  such  a  consequence.  That  the  inconvenience  to  which  the  pri- 
soner might  be  subjected  in  the  event  of  the  failure  of  jurors  to  attend,  from 
unforeseen  causes,  was  one  to  which  he  was  necessarily  to  submit,  while  deriving 
the  benefits  of  the  Statute.  It  was  one  of  those  unavoidable  evils  which  no 
legidative  foresight  could  provide  against,  but  could  never  be  serious,  the  num- 
ber of  jurors  selected  at  each  drawing  being  limited.  The  object  of  the  law 
would  be  fulfilled  if  the  prisoner  were  furnished  with  a  list  which  was  correct 
at  the  time  of  ite  delivery."  The  (acts  on  which  that  decision  was  given  are 
stated  in  the  opinion  of  Uie  Court  After  his  arraignment,  the  defendant  was 
served  with  a  list  of  108  names,  headed  *'list  of  jurors  drawn  to  serve  during 
the  term  of  June,  1847,"  and  with  a  further  list  of  48  names,  headed  **  List 
of  additional  jurors  drawn  to  serve  during  the  term  of  June,  1847."  These 
liste  comprised  the  names  of  all  those  who  were  originally  drawn  to  serve  as 
jurors  for  the  term,  and  of  two  additional  drawings  ordered  by  the  Judge,  in 
eonsequenoe  of  the  large  number  who,  from  various  causes,  were  not  in  at- 
tendance on  the  Court  On  the  day  of  trial,  a  third  list  was  delivered  to  the 
prisoner  of  thirty-six  jurors,  whom,  he  was  informed,  were  to  be  presented  to 
him,  and  from  whom  alone  the  jury  was  to  be  selected.  These  thirty-six  jurors 
were  included  in  the  two  lists  previously  served  on  the  prisoner,  and  of  the 
several  drawings  were  the  only  jurors  present  The  counsel  objected  to  going 
to  trial,  A^a  Under  such  circumstences,  it  is  obvious  that  the  objection  was 
well  taken,  otherwise  Uie  defendant  would  have  been  deprived  of  the  benefito 
secured  to  him  under  the  Act  of  1809.  The  provisions  of  the  Act  of  1821, 
under  which  the  drawings  of  the  jurors  in  that  case  were  made,  were  onlv  ap- 
plicable to  the  first  judicial  district    The  jurors  in  this  case,  comprising  forty- 
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■»Aw  eight  names  to  serve  as  grand  and  petit  jurors,  were  drawn  under  the  proTi- 
Yuoz.  sions  of  the  Act  of  1846,  p.  63,  nineteen  of  whom  were  set  apart  to  serve  as 
grand  jurors.  A  copy  of  all  their  names  was  served  on  the  defendant  two  en- 
tire days  before  his  trial.  The  names  of  all  the  jurors,  written  on  ballots,  in- 
cluding those  set  apart  as  grand  jurors,  were  put  into  the  box,  and  drawn 
separately,  and  when  called  to  the  book  to  be  sworn,  no  objection  was  made  by 
the  defendant,  on  the  ground  of  the  illegality  of  the  list  thus  served  upon  him. 

The  regular  pannel  being  exhaasted,  the  Court  granted  an  order  of  tcUes  de 
eircumstantibus,  and  the  number  necessary  to  complete  the  iury  was  selected 
without  objection  a.s  to  the  service  of  the  list  of  the  same  on  tne  defendant 

There  is  no  doubt  but  that  the  defendant  was  entitled,  under  the  principles 
laid  down  in  that  decision,  to  a  list  containing  only  the  names  of  those  of  the 
juron)  who  were  to  be  presented  on  the  trial.  Without  deciding  on  the  infor- 
mality of  the  list  of  jurors  served  on  the  defendant,  aiising  from  the  circam- 
stance  of  including  the  names  of  the  grand  jurors  therein — in  other  words,  a 
copy  of  the  ne/iire^  it  may  be  inquired  whether  the  objection  does  not  come  too 
late,  after  having  accepted  the  jurors.  In  the  case  of  the  State  v.  Hemand^^ 
4  An,  379,  ETirvgy  J.,  in  delivering  the  opinion  of  the  Court,  said :  **  When  the 
accused  was  brought  to  the  bar,  he  declared  himself  ready  for  trial,  and  ac- 
cepted the  jurors  who  were  to  pass  upon  the  charges  preferred  against  him. 
This  is  a  waiver  of  the  indictment,  if  indeed  one  had  not  been  previously  served 
upon  him.*'  As  to  this  pre-requisitc,  the  statute  is  as  imperative  as  it  is  in  re- 
lation to  the  service  of  the  copjr  of  the  list  of  jurors  who  are  to  be  presented 
on  the  trial  In  the  case  of  Howell^  the  principle  settled  was,  that  the  right  to 
claim  a  copy  of  the  indictment  was  not  forfeited  after  pleading.  But  when  the 
accused  declares  himself  ready  for  trial,  and  accepts  the  jurors,  does  not  the 
objection  come  too  late  ?  I  think  so.  Under  the  ruling  in  the  case  of  Reman- 
dezy  it  must  he  considered  a  waiver  of  his  right. 

2d.     The  second  ground  of  objection  must  also  be  viewed  in  the  same  light 

3d.  In  regard  to  the  third,  I  am  not  prepared  to  say  that  the  verdict  of  the 
jury  is  against  law  and  evidence. 

It  is,  therefore,  ordered  that  the  motion  for  a  new  trial  be  overruled. 

MOTION  IN  ARREST  OF  JUDGMENT. 

Th^  defendant  in  the  above  entitled  cause,  by  his  undersinied  counsel,  begs 
leave  to  move  in  arrest  of  the  judgment  to  be  rendered  oy  this  honorable 
Court  on  the  verdict  returned  by  the  jury,  on  the  following  grounds,  to  wit : 

1st.  Because  having  served  with  a  copy  of  the  original  venire  and  of  the 
whole  pannel  of  the  jury,  in  which  were  included  the  names  of  all  the  jurors 
who  had  served  upon  the  grand  jury,  and  also  the  names  of  certain  jurors 
who  were  exempted  by  law  n-om  serving  on  the  jury,  said  defendant,  having 
prepared  his  challenges  on  said  list,  without  being  aware  of  the  fact  that  all 
said  persons,  therein  named  as  jurors,  were  exempted  from  serving  on  his  trial, 
has  been  deprived  of  the  right  of  exercising  his  challenges  properly,  and  there- 
fore, has  not  enjoyed  the  benefit  of  a  fair  and  impartial  tinal  as  contemplated 
by  law. 

2d.  Because  this  honorable  Court  having  ordered  two  successive  renires  to 
issue,  after  the  original  venire  had  been  exhausted,  two  lists  of  jurors  were  re- 
turned by  the  Sherifif  instanter  and  successively.  Whereupon  the  defendant 
was  called  on  to  make  his  challenges,  without  being  served  with  any  copy  of 
the  said  lists,  as  the  law  directs;  by  reason  of  all  which  he  has  been  embar- 
rassed in  making  his  challenges,  and  unable  to  exercise  fairly  his  right  of  chal- 
lenging, as  contemplated  by  law. 

3d.  Because  the  bill  of  indictment  found  by  the  grand  jury  in  this  case,  is 
signed  ^^  Fred.  Gates^  District  Att'y,  pro  tem,  for  the  Fourteenth  Judicial  Dis- 
trict of  the  State  of  Louisiana ; "  which  oflBce,  to  wit :  that  of  District  Attor- 
ney, pro  tem,  for  the  Fourteenth  Judicial  District  of  the  State  of  Louisiana,  is 
unknown  to  the  constitution  and  laws  of  said  State,  and  is  not  in  any  manner 
therein  provided  for. 

4th.  Because  the  person  who  signed  the  said  bill  of  indictment,  and  who 
submitted  to  the  grand  jury,  as  District  Attorney  pro  tem,  had  no  authority  to 
sign  the  same  under  the  constitution  and  laws  of  this  State,  or  to  submit  the 
same  under  the  constitution  and  laws  of  this  State,  or  to  submit  the  same  to 
the  grand  jury. 
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5th.  Because  the  person  who  signed  the  said  indictment,  as  District  Attor-  s^^n 
ney  pro  tern,  had  heen  appointed  by  the  Court  to  act  as  such  in  this  case ;  and  Tilirx. 
although  said  appointment  was  made  by  the  Court,  after  it  had  been  shown 
that  the  District  Attorney  now  in  office  and  Uitely  appointed  by  the  Governor 
of  the  State  as  District  Attorney  for  the  Fourteenth  Judicial  District  of  the 
State  of  Louisiana,  in  the  place  of  AlexWe  R,  Splane^  deceased,  could  not  act 
as  such  in  this  cause,  because  he  had  been  long  previous  to  his  appointment, 
consulted,  retained  and  employed  by  the  defendant  as  one  of  his  counsel,  (all 
which  facts  are  hereby  admitted,)  still  the  defendant  contends  that  this  honor* 
able  Court  has  not,  under  the  constitution  and  laws  of  the  State  of  Louisiana, 
any  authority  to  make  any  such  appointment,  either  pro  tern  or  otherwise. 

6th.  Because  there  cannot  be  but  one  District  Attorney  for  each  Judicial 
District  of  this  State,  under  the  constitution  and  laws  of  said  State,  to  be  ap- 
pointed by  the  Governor,  with  the  advice  and  consent  of  the  Senate.  Where- 
fore, the  defendant  prays  that  this,  his  motion  in  arrest  of  judgment,  be  allowed 
to  prevail ;  that  the  indictment  found  in  this  case  be  quashed  and  rejected,  and 
that  he  be  discharyred  from  the  same  in  due  course  of  law.  And  he  prays  for 
all  such  other  and  further  relief  as  equity  and  justice  may  demand. 

Voorhies^  J.  This  is  a  motion  in  arrest  of  judgment,  based  on  various 
grounds  which  are  specified  by  the  defendant 

The  first  error  apparent  on  the  face  of  the  record,  of  which  he  complains,  is, 
that  the  bill  of  indictment  found  by  tiie  grand  jury  is  signed  by  Fred,  Oates^ 
as  District  Attorney,  pro  tem^  for  the  Fourteenth  Judicial  District  of  the  State 
of  Louisiana,  which  is  an  office  unknown  to  the  constitution  and  laws  of  the 
State. 

The  next  ground  of  objection  is  a  consequence  of  this :  that  the  person  who 
signed  the  bill  of  indictment  had  no  authority  to  do  so,  or  to  submit  the  same 
to  the  grand  jury.  In  order  to  test  the  validity  of  these  objections,  it  is  neces- 
sary to  ascertain  in  the  first  place  whether  the  Court  was  invested  with  legal 
auUiority,  under  the  circumstances  of  this  case,  to  make  the  appointment  of  an 
attorney  to  prosecute  on  behalf  of  the  State  pro  tempore;  and  if  so,  whether 
the  indictment  thus  signed  and  submitted  to  the  grand  jury  vitiated  the  pro- 
ceedings. 

The  appointment  was  made  under  the  Act  of  1817,  which  provides,  that 
"  whenever,  in  any  of  the  Courts  of  this  State,  the  attorney  general,  or  the 
prosecuting  attorney  of  the  district,  shall  not  attend,  the  judge  shidl  have 
power  to  appoint  an  attorney  to  prosecute  on  behalf  of  the  State,  pro  tempore.^^ 
This  law  must  be  considered  as  still  in  force,  unless  repugnant  to  the  constitu- 
tion, which  provides  that  "  all  laws  in  force  at  the  time  of  the  adoption  of  the 
constitution,  and  not  inconsistent  therewith,  shall  continue*  as  if  the  same  bad 
not  been  adopted." 

In  relation  to  the  appointment  of  District  Attorneys,  the  constitution  of  1812, 
contained  substantially  the  same  provision  as  the  new  constitution ;  the  only 
difference  between  the  two  is,  that  the  latter  has  limited  the  duration  of  the 
office  to  two  years.  Con.  1812,  art  4,  sec.  7.  Constitution,  articles  74,  90. 
Under  both  constitutions  the  number  of  District  Attorneys  was  fixed  by  the 
Legislature  and  the  appointments  made  by  the  Governor.  Acts  of  1818,  p. 
299  and  Acts  of  1846,  p.  61.  The  Act  of  1846  also  makes  it  the  duty  of  the 
District  Attorneys  to  attend  the  sessions  of  the  Courts  in  each  of  the  parishes 
in  the  Judicial  District  and  to  represent  the  State  in  all  civil  and  criminal  cases." 
The  Act  of  1813  also  required  them  to  discharge  their  duties  in  person,  unless 
prevented  by  sickness  or  physical  impossibility."  The  Legislature  doubtless 
foreseeing  the  inconvenience  or  injury  which  might  result  to  the  public  interest 
in  consequence  of  such  absence,  enacted  the  law  of  1817.  Since  the  adoption 
of  the  new  constitution  no  such  provision  has  been  enacted  by  the  Legislature, 
consequently  the  Act  of  1817  must  be  considered  as  still  in  force. 

And  here  it  may  be  premised,  in  answer  to  the  objection  urged  as  to  the 
power  of  the  Court  to  make  appointments  to  office,  that  the  mere  designation 
or  appointment  of  an  attorney  to  prosecute  on  behalf  of  the  State  pro  tempore, 
in  certain  specified  cases,  cannot  be  fairly  construed  as  an  appointment  to  a 
public  office. 

It  is  an  appointment  not  to  an  office  but  for  the  performance  of  a  specific 
duty,  which  is  incumbent  on  the  District  Attorney,  who  is  prevented  or  ex- 
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Brin        cused  from  performing  the  same.    The  question  then  arises,  had  the  Court  the 

TiTux.        power,  under  the  Act  of  1817,  to  appoint  an  attorney  to  prosecute  in  this  caseT 

In  the  practice  in  criminal  cases  in  this  district  after  the  enactment  of  that  law, 

the  power  was  nerer  doubted.    I  am,  therefore,  of  opinion  that  the  law  of 

1817  embraces  this  case. 

It  is,  therefore  ordered,  a^udged  and  decreed,  that  the  motion  in  arrest  of 
judgment  be  overruled. 

Edward  Sinum,  for  appellant : 

The  defendant  was  convicted  of  manslaughter  and  sentenced  to  two  yean 
imprisonment  at  hard  labor  in  the  Penitentiary. 

The  District  Attorney  of  the  Fourteenth  District,  having  been  employed  by 
the  defendant,  previous  to  his*  appointment  as  District  Attorney,  considered 
himself  as  incapacitated  from  prosecutine  this  case ;  whereupon  F,  JL  Gat€» 
was  specially  appointed  bv  the  Court  to  fulfil  the  duties  of  District  Attorney  in 
this  prosecution.  The  bill  of  indictment  is  signed :  "fVV  Gate$^  Dist.  Att'y 
pro  tem.  for  the  Fourteenth  Judicial  District  of  the  State  of  Louisiana." 

On  the  trial  of  this  cause,  the  counsel,  representing  the  State,  attempted  to 
introduce  in  evidence  on  behalf  of  the  prosecution,  a  certain  document  purport- 
ing to  be  an  affidavit  of  the  deceased,  taken  before  a  magistrate,  commencing 
by  the  words:  "  Before  me,  Edmond  MongA,  justice  of  the  peace  in  %nd  for 
the  parish  of  St  BCartin,  the  information  of  Vital  BrauMtOTij  of  the  paridi 
aforesaid,  who  on  his  oath  complains,  Ac*'  Then  giving  a  statement  of  the  facts 
as  related  by  the  affiant  to  the  magistrate,  and  ending  by  the  words :  "  All 
this  against  the  peace  and  dignity  of  the  State  aforesaid  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.  %Vherefore  the  said  com- 
plainant prays  that  the  said  Alexander  Viatix  may  be  apprehended  and  held  to 
answer  this  complaint,  and  further  dealt  with  according  to  law.**  This  doco* 
ment  was  rejected  by  the  Court  d  quo,  on  the  objections  made  to  its  admissibi- 
lity by  defendant's  counsel 

But  after  it  had  been  rejected,  the  prosecuting  counsel  produced  a  witness  to 
prove  the  contents  of  the  document,  the  declaration  having  been  made  in  his 
presence,  and  to  prove  that  the  same,  having  been  made  when  the  deceased  was 
in  such  a  state  as  to  be  aware  that  he  was  going  to  die,  was  said  deceased's 
dying  declaration.  The  testimony  was  objected  to  on  divers  grounds  stated  in 
the  bill  of  exceptions,  but  the  jud^  d  quo^  after  hearing  the  witness  as  stated 
at  the  dose  of  said  bill  of  exceptions,  overruled  the  defendant's  objections,  and 
permitted  the  testimony  to  go  to  the  jury. 

After  the  verdict,  a  motion  for  a  new  trial  was  made  by  defendant's  counsel, 
upon  divers  grounds,  which  motion  was  overruled  by  the  Court 

Before  the  sentence  was  pronounced,  a  motion  in  arrest  of  judgment  was 
made  on  behalf  of  the  defendant  on  several  grounds,  which  motion  was  also 
overruled. 

This  case  then  will  present  three  distinct  points,  to  wit : 

1st.  That  resulting  from  the  bill  of  exceptions  taken  to  the  opinion  of  the 
Court  d  quo,  permitting  the  contents  of  deceased's  affidavit  to  be  proven  by  a 
witness,  and  to  go  to  the  jury,  after  the  document  itself  had  been  rejected. 

2d.  The  questions  of  law  growing  out  of  the  motion  for  a  new  trial,  that  Is 
to  say,  out  of  the  two  first  grounds. 

And  8d.    The  auestions  presented  by  the  motion  in  arrest  of  judgment 

I.  The  judge  a  quo  allowed  the  State  to  prove  by  parol  the  contents  of  a 
written  affidavit  which  had  been  rejected,  because  the  witness  proposed  to  be 
examined  first  said :  "  that  he  was  present  when  deceased  gave  his  dedaratioa 
to  the  magistrate,  saw  the  wounds  of  deceased,  and  from  them  he  judged  he 
had  very  littie  time  to  live ;  deceased  said  before  and  after  giving  his  declara- 
tion, that  he  would  die ;  and  the  appearance  of  deceased  indicated  that  he  was 
conscious  of  his  approaching  dissolution."  The  evidence  was  objected  to  on  the 
grounds :  that  the  declaration  from  the  affidavit  already  rejected,  was  not  a  dying 
one,  and  had  not  been  made  in  contemplation  of  death ;  that  the  deceased  did 
not  make  his  said  declaration  to  the  magistrate  with  a  view  of  making  a  dying 
declaration,  but  on  the  contrary,  as  shown  bv  the  document  rejected,  to  cause  a 
warrant  to  issue  to  arrest  the  defendant ;  that  dying  declarations,  in  order  to 
serve  as  evidence,  must  be  shown  to  have  been  made  in  those  cases  alone  where 
the  death  of  the  party  was  the  subject  of  inquiry,  and  not  when  the  object  of 
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the  declaratioii  is  to  have  the  accused  afrested,  as  shown  by  the  affidavit  al-        ^*^ 
ready  produced  and  rejected ;  and  that  the  original  written  declaration  having        yiliiz. 
been  rejected,  the  State  had  no  right  to  prove  its  contents  by  witnesses,  said 
parol  proof  being  secondary  evidence  only,  left  entirely  to  the  memory  of 
man,  &c 

It  is  clear  the  affidavit  of  the  deceased  was  taken  for  the  only  purpose  of 
receiving  his  complaint  and  of  arresting  the  defendant,  who,  at  the  request  of 
the  deceased,  was  to  be  dealt  with  acconling  to  law.  It  was  a  complaint  made 
before  a  magistrate,  assisted  by  his  constable,  (the  latter  is  the  witness  whose 
testimony  was  admitted,)  and  under  such  circumstances,  could  it  be  expected 
that  the  deceased  would  have  stated  any  other  facts  but  those  upon  which  his 
complaint  was  to  be  based?  The  affidavit  was  not  made  in  contemplation  of 
death,  and  it  is  reasonable  not  only  to  presume,  but  to  conclude  that  the  de- 
ceased, in  lodging  his  complaint,  must  have  been  influenced  and  actuated  at  the 
time  by  animosity  and  resentment  against  the  accused,  whose  punishment  be 
was  seeking  by  causing  him  first  to  be  arrested  and  held  to  answer  his  com- 
plaint Rascoe^  on  the  subject  of  Dying  Declarations^  page  88,  says :  "  Such  • 
evidence,  (speaking  of  dying  declarations)  therefore,  is  liM>le  to  be  very  incom- 
plete. He  (the  deceased)  may  naturally,  also,  be  disposed  to  give  a  partial  ac- 
count of  the  occurrence,  although  possibly  not  influenced  by  animosity  or  ill- 
win.  But  it  cannot  be  concealed,  animosity  and  resentment  are  not  unlikely 
to  be  felt  in  such  a  situation.  The  power  of  anger,  once  excited,  may  not  have 
been  entirely  extinguished,  even  when  all  hope  of  life  is  lost'*  Such  was  un- 
doubtedly the  situation  of  the  deceased,  and  the  affidavit  taken  from  him,  with- 
out any  other  inquiry  but  what  he  pleased  to  state  as  the  basis  of  his  com- 
plaint, and  without  any  cross-examination,  shows  on  its  face  that  he  had  no 
other  object  in  view  but  to  apply  to  the  laws  of  the  country  for  the  revengeful 
punishment  of  his  antagonist. 

I  am  well  aware  that  the  dying  declarations  of  a  person  who  e^;>ects  to  die, 
respecting  the  circumstances  under  which  he  received  a  mortal  iqjury,  are  gen- 
erally admitted  in  criminal  prosecutions,  but  the  death  must  be  the  subject  of 
the  criminal  inquiry.  Wharton,  Am.  Crim.  Law,  p.  179.  Here,  was  the  death 
of  ti^e  complainant  the  subject  of  the  inquiry  ?  Surely  not  The  subject,  or 
rather  the  object  of  the  inquiry  was  the  prosecution  of  the  accused  and  the 
means  of  bringing  him  to  his  punishment  Wharton,  page  181,  says:  "  The 
declarations  are  only  admissible  where  the  death  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  are  the  subject  of  the  dedaration.  Thus, 
in  a  case  where  the  prisoner  was  indicted  for  administering  poison  to  a  woman 
pregnant,  but  not  quick  with  a  child,  with  intent  to  procure  abortion ;  the 
woman  was  dead,  and  for  the  prosecution,  evidence  of  her  dying  declaration 
upon  tiie  subject  was  tendered.  The  learned  judge  who  tried  the  case,  r^'ected 
the  evidence,  observing  that,  although  the  declaration  might  relate  to  the 
causes  of  the  death,  still  such  declarations  were  admissible  in  those  cases  alone 
where  the  death  of  the  party  was  the  subject  of  inquiry.'*  Here  again,  the 
circumstances  of  the  death  were  not  the  sulpect  of  the  declaration ;  the  affida- 
vit was  merely  made  to  procure  the  arrest  of  the  defendant;  for  that  purpose, 
the  deceased  may  have  related  the  causes  of  his  expected  death,  so  far  as  it 
was  necessary  to  do  in  making  his  complaint,  but  surely  there  is  nothing  in  the 
declaration,  or  in  the  manner  in  which  it  was  made  and  received,  showing  that 
the  death  of  the  affiant  was  the  subiect  of  the  criminal  inquiry. 

One  of  my  objections  to  the  admissibility  of  the  evidence  is :  that  the  State 
had  no  right  to  prove  by  parol  the  contents  of  a  written  declaration  whidi  had 
already  been  rejected  by  the  Court  Roscoe,  p.  88,  says,  on  the  authori^  of 
the  cases  therein  cited:  ** Where  a  dying  declaration  has  been  reduced*  to 
writing  and  signed  by  the  deceased,  neither  a  copy  of  the  paper  nor  parol  evi- 
dence of  the  contents  can  be  received.''  The  rule  is  a  safe  one  in  fitvor  of  the 
accused,  as  it  would  be  too  dangerous  to  receive  parol  evidence  of  statements 
made  by  one  person  to  another  who  reduced  them  to  writing,  inasmuch  as  the 
&cts  disclosed  by  the  secondary  evidence,  might  be  inaccurately  stated,  or  may 
have  produced  on  the  mind  of  the  witness  an  impression  entirely  different  flrom 
that  which  it  should  have  really  received.  It  is  true  that,  in  that  case,  tlie  af- 
fidavit of  the  deceased  had  been  rejected ;  but  it  was  not  the  defendant's  fault 
if  the  State  could  not  use  it ;  it  was  very  properly  rejected  by  the  Court,  when 
oflbred  by  tiie  State  as  a  dying  declaration ;  it  was  not  ini^ed  odfpoMSij  as 


520  SUPREME  COURT  OF  LOUISIANA. 

Statb  auch — it  was  not  taken  for  that  purpose,  and  it  must  seem  strange  that  the  con- 
Yixvx.  tents  thereof  were  allowed  to  be  proven  by  parol,  after  the  document  itself  had 
been  declared  to  be  illegal  testimony.    See  also  Wharton,  page  182. 

But  it  will  be  urged  that  the  parol  evidence  of  the  contents  of  the  affidavit, 
having  been  preceded  by  the  proof  that  the  deceased  was  aware  of  his  ap- 
proaching death,  this  was  sufficient  to  make  the  evidence  legal ;  and  this  seems 
to  be  the  foundation  of  the  opinion  of  the  Judge  a  quOy  when  he  admitted  the 
testimony.  This  preliminary  testimony  was  also  objected  to ;  but  what  does  it 
prove?  The  witness  was  present  when  the  deceased  gave  his  declaration  to 
the  magistrate ;  he  saw  the  wounds  of  deceased,  and  judged  that  he  had  yerj 
little  time  to  live.  This,  then,  was  simply  the  opinion  of  the  witness,  formed 
from  his  examination  of  the  wounds ;  but  he  adds  that  the  deceased  said  be* 
fore  and  after  giving  his  declaration,  that  he  would  die,  and  that  the  appearance 
of  deceased  indicated  that  he  was  conscious  of  his  approaching  dissolution.  In 
what  that  appearance  consisted,  the  witness  does  not  say,  and  it  must  again  be 
merely  the  opinion  of  the  witness,  from  the  appearance  of  the  deceased  only, 
'  and  from  what  he  may  have  said  at  the  time.  Is  this  sufficient  to  show  that  he 
was  really  conscious  of  his  approaching  death  ?  Was  he  fully  aware  of  his  sit- 
uation ?  He  said  he  would  die,  but  people  who  say  that  very  often  recover. 
Wharton,  loco  citato^  says :  "  The  dying  party,  to  make  the  declaration  evi- 
dence, must,  at  the  time  of  making  it,  have  an  idea  of  a  future  state.''  Now, 
did  the  deceased  in  this  case,  express  any  such  idea  ?  In  Roscoe,  page  80,  it 
will  be  seen  that  it  was  held  that,  "  for  the  purpose  of  determining  whether  Uie 
declarations  ought  to  be  received,  the  conduct  of  the  deceased  ^ould  be  con- 
sidered, to  see  if  it  was  that  of  a  person  convinced  that  *  death  was  at  hand,' 
and  not  merely  the  expressions  he  used  respecting  his  condition."  Here,  far 
from  having  an  idea  of  a  future  state,  and  far  fVom  abandoning  all  ideas  of  this 
world,  the  deceased,  though  he  may  have  said  he  would  die,  was  actuated,  in 
making  his  affidavit,  by  motives  of  revenge ;  his  object  was  the  prosecution  of 
the  defendant,  whom  he  accused  of  having  shot  him ;  and  surely  no  one  can 
conclude  from  his  conduct,  not  even  from  his  saying  that  he  would  die,  that  his 
mind  was  so  penetrated  with  the  idea  of  a  future  state  that  he  was  conscious  of 
his  being  in  such  a  situation  as  to  appear  soon  before  his  God  I  A  man  impress- 
ed with  this  idea  would  have  acted  differently. 

II.  A  new  trial  was  moved  for  on  two  principal  grounds:  1st,  Because  the 
defendant  was  served  with  a  copy  of  the  whole  original  pannel  of  the  Jury,  in- 
cluding therein  a  list  of  Jurors  who,  having  nerved  on  the  Grand  Jury^  by  whom 
the  bill  of  indictment  was  found,  could  not  serve  as  Petit  Jutotb  on  the  trial  of 
this  cause;  and  also  including  therein  the  names  of  certain  Jurors  who  were  ex- 
empted by  law  and  by  the  Court  from  serving  on  the  Jury  at  all  during  the 
term.  And,  2d,  Because  the  regular  pannel  of  the  Jury,  having  been  exhaust- 
ed, the  Court  ordered  two  new  lists  of  Jurors  to  be  drawn  successively ;  and 
said  lists  having  been  returned  by  the  Sheriff  successively  during  the  trial,  the 
defendant  was  ruled  into  the  trial  of  his  cause,  without  having  been  served  with 
copies  of  said  new  lists  as  the  law  directs,  and  was  therefore  unable  to  prepare 
his  challenges;  and  the  two  grounds  may  be  taken  together. 

1st  and  2d.  The  original  pannel  of  the  Jury  was  composed  of  48  names,  a 
copy  of  which  was  served  upon  the  defendant  Among  those  48  names,  nine- 
teen had  been  drawn  to  constitute  the  Grand  Jury,  and  two  of  them,  to  wit : 
Oustaoe  Foumet  and  John  G.  Barry ^  were  by  law  exempted  from  serving  on 
the  Jury.  It  is  also  admitted  that  two  lists  of  talismen  were  successively  and 
immediately  drawn  in  open  Court  during  the  trial  j  that  the  Sheriff  made  his 
returns  immediately,  and  that  the  Jurors  were  also  immediately  called  to  serve 
on  the  trial,  without  any  of  the  said  lists  having  been  served  on  defendant.  It 
resulted,  therefore,  that  in  the  list  of  48  names  served  upon  defendant,  as  being 
the  list  of  the  Jury  that  were  to  pass  on  his  trial,  there  were  21  names  of  Ju- 
rors who  could  not  be  presented  to  the  prisoner ;  and  I  contend  that  that  is  not 
only  irregular  and  illegal,  but  that  it  vitiates  the  proceedings  in  such  a  way  as 
to  cause  the  verdict  to  be  annulled.  The  same  consequence  must  result  from 
the  want  of  service  of  the  new  lists. 

The  law  of  1806  (Bull.  &  Cur.,  p.  248  No.  85)  provides  that  '*the  accused  shall 
have  a  copy  of  the  indictment  and  a  list  of  the  Jury  which  are  to  pass  on  his  trial, 
delivered  unto  him  at  least  two  days  before  he  shall  be  tried."  This  provision 
of  the  law  is  general  in  its  terms,  and  the  list  must  contain  the  names  of  Uie 
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Jurors  by  whom  he  is  to  be  tried.  This  is  a  right  which  belongs  to  the  accused,  ^^"^ 
which  he  cannot  be  deprived  of,  and  the  right  is  a  very  important  one,  in  as  vilux. 
much  as  it  gives  him  a  fair  opportunity  of  consulting  or  reflecting  upon  the  Ju- 
rors who  are  to  decide  upon  his  fate,  and  of  ascertaining  the  objections  he  may 
have  to  base  his  challenges  upon.  From  the  list  served  upon  the  prisoner  in 
this  case,  how  could  he  know  that  nearly  one-half  of  the  names  could  not  pass 
on  his  trial  ?  How  could  he  ascertain  the  names  of  those  who  were  not  to  pass 
on  his  trial  ?  And  how  could  he  object  to  the  list  when  he  had  every  reason  to 
believe  that  among  the  48  names,  the  Jury  that  was  to  try  him  was  to  be  se- 
lected? He  had  prepared  his  challenges  accordingly;  but  the  names  of  the 
Grand  Jurars^  of  course,  were  not  called^  and  the  accused  must  necessarily  be 
thrown  into  great  confusion  and  even  disappointment,  when  he  sees  that  Jurors, 
by  whom  he  may  have  wished  to  be  tried,  are  not  called  to  the  book,  and  that 
they  are  to  be  replaced  by  others  called  instanteVy  and  taken  among  the  by- 
standers. This  branch  of  the  question  the  Judge  a  quo  has  not  touched  in  his 
written  opinion ;  it  did  not  strike  him  that  the  prisoner,  relying  upon  the  cor- 
rectness of  the  list  served  upon  him,  had  no  objection  to  make,  could  not  be  prepar- 
ed to  make  any,  as  he  could  not  know  beforehand  that  one-half  of  the  names 
given  to  him  would  not  be  called  and  presented  to  him.  The  case  of  the  State 
V.  Howell,  3  Ann.,  50,  is  directly  applicable  to  the  question ;  the  court  says : 
"  The  object  of  the  law  in  directing  a  list  of  the  Jurors  to  be  furnished  to  the 
accused  is,  to  enable  him  to  inquire  into  the  characters  of  the  judges  by  whom 
he  is  to  be  tried,  and  to  prepare  his  challenges.  The  short  time  allowed  him  for 
making  this  preparation  is  provided  with  reference  to  the  limited  number  of 
the  Jury."  And  further :  "  A  list  containing  other  names  than  those  of  the 
Jurors  who  are  really  to  be  presented  on  the  trial,  necessarily  tends  to  embar- 
rass the  accused  in  his  searches  for  information,  and  to  confuse  him  in  prepar- 
ing his  challenges,  and  thus  defeats  the  ends  of  the  law;  such  a  list  is  not  a 
compliance  with  either  the  letter  or  the  spirit  of  the  Statute,  although  it  may 
at  the  same  time  contain  the  names  of  all  the  Jurors  who  are  to  pass  on  the 
prisoner's  trial'*  This  question,  it  seems  to  me,  is  very  clear;  but  the  lower 
Judge,  in  recognizing  that  such  was  the  right  of  the  prisoner,  and  that  he  was 
entitled  to  be  served  with  a  correct  list  of  the  Jury  that  was  to  pass  upon  his 
trial,  overruled  his  motion  for  a  n€^v  trial,  because  he  thought  the  right  had 
been  waived  by  not  objecting,  and  by  having,  as  he  says,  accepted  the  Jurors 
who  were  presented. 

The  decision  of  the  Judge  a  quo  on  this  last  question,  carries  too  far  the  doc- 
trine of  waiver:  it  is  based  upon  the  case  of  the  State  v.  Hernandez,  4  Ann., 
379,  in  which  this  Court  decided  that  when  a  copy  of  the  indictment  has  not 
been  served  on  the  accused,  his  being  brought  to  the  bar,  his  declaring  himself 
ready  for  trial,  and  his  accepting  the  Jurors  who  are  to  pass  upon  his  trial,  will 
be  considered  as  a  waiver  of  the  right.  But  here  there  is,  and  there  cannot  be 
any  such  waiver ;  the  appellant  does  not  complain  that  he  was  not  served  with  a 
copy  of  the  indictment,  but  says  that  the  list  of  Jurors  served  upon  him,  was 
incorrect ;  that  one-half  of  those  Jurors  could  not  pass  upon  his  trial ;  that  he 
could  not  know  the  fact  of  incorrectness  when  he  was  brought  to  the  bar ;  that 
he  thought  the  list  was  correct  and  had  prepared  his  challenges  accordingly ; 
that  when  the  Jury  was  -formed  ho  was  induced  to  believe  that  the  persons 
whose  names  were  in  the  list  without  their  being  called,  were  absent ;  that  he 
only  ascertained  the  fact  and  the  cause  of  their  not  being  called,  after  it  was  too 
late ;  that  he  was  deprived  of  his  rights  without  knowing  at  the  time  of  the 
trial  that  the  list  was  incorrect ;  that  he  could  not  then  make  the  objection ; 
that  the  new  lists  of  Jurors  were  made  during  the  trial,  without  his  having  been 
served  with  copies  thereof;  and  the  Jurors  were  called  to  serve  instanter  ;  and 
that  he  cannot  be  considered  as  having  waived  a  right  which  he  had  at  the  time 
no  reason  to  believe  had  not  been  extended  to  him,  as  ho  was  not  then  aware 
that  nearly  one-half  of  the  Jurors  named  in  the  list  were  incompetent  to  pass  on 
his  trial,  nor  could  he  know  the  fact  when  the  names  of  the  Jurors  who  were 
to  try  his  case,  were  called.  On  comparing  the  list  of  Grand  Jurors  with 
tbe  names  of  the  Petit  Jnrors,  who  tried  this  cause,  the  Court  will  see  that 
none  of  the  Grand  Jurors  were  sworn  to  try  this  case;  and  why?  Be- 
cause they  were  not  called  to  the  book,  being  then  yet  on  the  Grand  Jury ;  they 
were  not  called,  for  the  officers  of  the  Court  know  that  they  could  not  serve  on 
the  Petit  Jury;  and  yet,  their  names  were  on  the  list  served  upon  the  accused,  as 
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Statb  Juran  who  were  to  pass  upon  his  trial.  In  the  case  of  ffotoell,  8  Ann.,  50,  it 
Viiux.  ^^^  ^^^^  ^^^  '^  prisoner  does  not  waire  his  right,  under  Sec.  85  of  it:  4  May, 
1805,  to  have  delivered  to  him  a  list  of  Jurors  two  days  before  his  trial,  by 
pleading  without  claiming  it  The  case  of  Howell  is  in  all  respects  applicable 
to  the  present  one,  and  not  the  case  of  Hernandez^  where  the  question  tried  and 
decided  was  with  regard  only  to  the  want  of  service  of  a  copy  of  tiie  indict- 
ment Here,  again,  the  list  of  Jurors  was  served,  but  it  was  mcorrect,  and  the 
incorrectness  was  such  as  the  accused  could  not  discover  at  the  time  of  the 
trial.  The  absolute  want  of  service  of  the  other  lists,  is  also  a  fatal  defect  in 
the  proceedings  of  this  case ;  the  accused  was  deprived  of  this  important  rights 
and  his  pleading  and  going  to  trial  without  claiming  it,  is  not  a  waiver  of  it 

III.  On  the  motion  in  arrest  of  judgment :  This  motion  is  based  on  the  same 
grounds  at  those  already  disposed  of;  and  upon  four  other  grounds  relating  to 
the  appointment  by  the  Court  of  a  counsel  to  represent  the  State  in  lieu  of  the 
District  Attorney,  and  to  the  manner  in  which'  said  counsel  signed  the  bill  of 
indictment,  to  wit:  as  District  Attorneg  pro  tern,  for  the  fourteenth  Judicial 
District  of  the  State  of  Louisiana, 

The  questions  arising  from  the  appointment  of  a  counsel  to  represent  the 
State,  have  been  fully  argued  by  my  associate  counsel  in  his  brief,  and  I  shall 
not  add  anything  in  that  respect  to  his  argument  But  I  contend  that  the  coun* 
sel  who  was  acting  in  this  case,  bv  special  appointment  from  the  Court,  had  no 
right  or  authority  to  sign  the  bill  of  indictment  as  District  Attorney  pro  tem^  for 
the  fourteenth  Judicial  District  of  the  State  of  Louisiana,  and  that  his  signature 
as  such  is  a  fatal  defect,  which,  of  itself,  is  sufficient  to  quash  the  indictment 
It  is  a  well-known  rule  in  criminal  law,  that  the  indictment  must  be  signed  by  the 
prosecuting  attorney,  and  that  he  must  endorse  the  capacity  in  which  he  signed  the 
bill  which  he  presents  to  the  Grand  Jury.  Here,  the  prosecuting  Attorney  calls 
himself,  or  rather  stvles  himselt,  as  occupying  an  office  unknown  to  the  Consti- 
tution and  laws  of  the  State ;  there  is  no  such  office  as  District  Attorney  pro 
tern,  for  any  of  the  Judicial  Districts  of  the  State  of  Louisiana ;  and  although 
he  was  acting  as  District  Attorney  under  the  special  appointment  of  the  Court, 
his  signature  at  the  foot  of  the  bill  in  any  other  capacity,  cannot  have  any  more 
effect  than  if  the  bill  had  been  signed  by  any  stranger  assuming  the  quality  of 
District  Attorney  pro  tern.  This  objection,  if  avaiUble,  will  have  the  effect  of 
quashing  the  indictment,  and  thus  will  put  an  end  to  the  case. 

Before  closing,  I  shall  call  the  attention  of  the  Court  to  the  rule  established  by 
recent  decisions,  to  wit:  that  when  a  prisoner  has  been  indicted  for  murder^  and 
the  Jury  found  him  guilty  of  manslaughter^  upon  a  new  trial  granted,  he  cannot 
be  tried  again  for  the  crime  of  murder.  6  Ann.,  898  and  489.  So,  if  a  new 
trial  is  granted  in  this  case,  the  appellant  shall  only  be  tried  f<Mr  manslaughtOT. 

Hardy  ^  Gates,  for  the  State. 

When  a  document  purporting  to  be  a  dying  declaration,  has  been  rejected,  as 
being  an  affidavit,  parol  testimony  to  establish  what  were  the  dying  declarations 
of  the  deceased,  is  not  a  violation  of  the  rule  of  evidence  prohibiting  parol  tes- 
timony to  establish  the  contents  of  a  written  document. 

**  The  dying  declaration  of  a  person  who  expects  to  die,  respecting  the  cir- 
cumstances under  which  he  received  a  mortal  injury,  .are  constantly  a^ittedin 
criminal  prosecutions,  when  the  death  is  the  subject  of  inquiry.'^  (>YhartQn, 
p.  179.    2  Starkie's  Evid.,  p.  261.) 

**  It  is  essential  to  the  admissibility  of  these  declarations,  and  is  a  preliminanr 
fact  to  be  proved  by  the  party  offering  them  in  evidence,  that  they  were  made 
under  a  sense  of  impending  death.^^  (Greenleaf 's  Evid.,  voL  Ist,  p.  168.  2 
Starkie^s  Evid.,  pp.  261  and  262.) 

It  is  contended,  that  there  was  no  error  on  the  part  of  the  Judge  below,  in 
admitting  the  testimonv  of  (?.  Bienvenu  to  prove  what  the  dying  declarations  of 
the  deceased  were.  That  the  testimony  established:  That  there  was  tiiat 
sense  of  *'  impending  death  ^'  necessary  to  mi^Le  the  declarations  of  the  deceas- 
ed admissible. 

It  is  contended  that  the  "motion  for  new  trial"  was  not  improperly  overruled 
by  the  Court  below.  That  the  objections  of  the  defendant  came  too  late  after 
verdict,  and  are  not  good  grounds  for  a  motion  for  new  trial.  (Vide  Acts  of 
1840,  p.  65.     State  v.  Hernandez,  4  La.  R.  879.) 

It  is  contended,  that  the  **  motion  in  arrest  of  judgment"  was  not  improperly 
overruled.    That  under  the  Act  of  1817  the  Court  had  the  power  to  appoint  a 
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District  Attorney  pro  tempore.  That  when  the  regularly  appointed  Distnct  At- 
torney recused  hunself,  he  wag,  as  to  the  case  at  bar,  by  law  presumed  ab- 
sent That  the  Act  of  1817,  being  in  force  under  the  Constitution  of  1812,  and 
the  Constitution  of  1845  not  clashing  with  that  of  1812,  containing  no  clause 
relative  to  the  appointment  of  District  Attorney  contrary  to  or  repealing  that 
€i  1812— the  law  of  1817  was  in  force  under  the  Constitution  of  1845.  That 
the  District  Attorney  pro  tempore  was  the  proper  officer  to  draw  up,  sign  and 
present  the  bill  ai  indictment  to  the  Grand  Jury. 

DcHBAS,  J.  The  defendant  was  indicted  for  the  murder  of  Vestal  Brous$en, 
found  guilty  by  the  Jury  of  manslaughter,  and  has  been  condemned  by  the  Dis- 
trict Judge  to  be  imprisoned  in  the  Penitentiary  or  State  Prison  at  hard  labor 
for  the  term  of  two  years.  On  tibe  trial,  the  District  Attorney  offered  in  evi- 
dence as  a  dying  declaration,  an  affidavit  of  the  deceased,  in  writing,  made  and 
signed  by  him  before  a  magistrate,  for  the  arrest  of  the  defendant  The  coun- 
sel for  the  defence  objected  to  the  affidavit  as  inadmissible,  and  it  was  r^ected 
by  the  Court  Afterwards  the  State  offered  the  testimony  of  G.  BUmenu, 
who  proved  *'that  he  was  present  when  deceased  gave  his  declaration  to  the 
magistrate,  MongS;  saw  the  wounds  of  deceased,  and  from  them  he  judged 
he  had  very  littie  time  to  live ;  deceased  said  before  and  after  giving  his  decUura- 
tions  that  he  would  die,  'qu'il  allait  mourir.'  The  appearance  of  deceased  indi- 
cated that  he  was  conscious  of  his  approaching  dissolution.'^  Upon  this  foun- 
dation, the  District  Judge  permitted  the  declarations  of  the  deceased  to  be 
given  in  evidence.  To  which  opinion  of  the  Court  admitting  the  said  testimony 
the  defendant  took  his  bill  of  exceptions.  We  think  the  Judge  did  not  err. 
After  the  defendant  had  himself  objected  to  those  declarations  reduced  to  writ- 
ing, in  the  form  of  an  affidavit,  for  his  arrest,  he  could  not  with  any  propriety 
turn  round  and  object  to  evidence  being  given  by  parol,  as  related  above,  of 
what  i^e  deceased  did  declare  before  the  magistrate.  Depositions  of  the  de- 
ceased taken  in  writing  by  a  magistrate,  in  the  Hospital  where  he  lay,  but  not 
in  the  presence  of  the  prisoner,  were  offered  in  evidence,  it  being  objected  that 
those  depositions  could  not  be  read,  as  not  having  been  taken  pursuant  to  the 
Statute,  10  Car.  c.  1.  (Irish.)  ZhtonSy  J.,  ordered  the  magistrate  to  be  sworn, 
and  he  having  deposed  that  the  deceased  at  the  time  of  making  those  deposi- 
tions, was  impressed  with  the  fear  of  immediate  death,  his  parol  testimony  of 
the  ikcts  declared  by  the  deceased  was  admitted.  Roscoe's  Criminal  Evidence, 
p.  38.  McNally,  885.  The  magistrate,  perhaps,  should  have  been  examined 
in  preference  to  the  witness  who  was  a  mere  looker-on  at  the  taking  of  the  affi- 
davit of  the  deceased,  but  this  objection  was  not  made  in  the  Court  below. 

The  defendant  then  moved  for  a  new  trial,  and  an  arrest  of  judgment,  upon 
the  following  grounds :  First,  that  the  Court  had  no  right  to  appoint  under  the 
circumstances  of  this  case  a  District  Attorney  pro  tem.  to  prosecute  for  the 
State.  The  reasons  given  in  the  opinion  of  the  District  Judge  on  this  point  are 
to  our  minds  perfectiy  satisfactoxy,  and  we  think  the  appointment  was  well 
made.  Second,  that  there  had  been  irregularities  in  summoning  the  Jury,  in 
the  service  on  him  of  the  list  of  Jurors,  &c.,  and  that  the  verdict  of  the  Jury 
was  contrary  to  law  and  evidence.  These  alleged  defects  are  all  specially  set 
forth  in  the  pleadings  aforesaid,  and  passed  upon  in  the  judgment  of  the  Dis- 
trict Court  We  refer  to  them  merely  without  copying  them  in  this  decision, 
because  they  have  been  all  considered  and  well  answered  in  the  opinion  of  the 
District  Judge,  whose  reasons  for  overruling  the  said  motions  we  adopt  as  our 
own. 
The  judgment  of  the  District  Court  is  therefore  affirmed  with  costs. 
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ACTION. 
1.  ActioDS  en  deelaration  de  nmulatum  may  be  brought  on  all  claims  sound- 
ing in  money,  although  they  be  liquidated  by  a  Judgment^  or  pending  in 
other  suits.  JPreiooU  t.  Spurloel^  7. 

8.  In  these  actions  an  incidental  prayer  ibr  judgment  on  a  claim  for  which 
there  is  a  pending  suit— in  the  event  that  none  shall  haye  been  rendered 
in  such  suit— is  not  sufficient  to  defeat  the  main  action,  and  on  proper 
proof,  the  simulation  may  be  decreed,  although  there  should  be  no 
judgment  for  the  amount  demanded.  Ihid. 

8.  An  attachment  suit  in  Mississippi,  where  nothing  is  shown  to  have  been 
made,  is  no  bar  to  a  personal  action  here. 

Olampitt  v.  N&wportj  124. 

4.  In  an  hypothecary  action  against  a  third  possessor,  Articles  69  and  70  of 
the  Code  of  Practice,  and  Article  8866  of  the  Civil  Code,  require  no 
other  formality  than  the  pUintiff *s  affidavit  that  he  liad  demanded  pay- 
ment  of  his  debtor  thirty  days  before  presenting  his  petition  for  an  order 
K)i  seizure  and  sale.  Wileoxon  v.  MaMU,  460. 

4.  The  plaintiff  in  a  petitoiy  action  is  not  bound  to  show  title  in  himself 
good  against  the  world.  He  is  only  required  to  produce  a  titte  as  owner 
^^eatua  idonea  ad  tran^flgrendum  d&minium,''^  to  repel  the  presumption 
of  ownership,  resulting  from  mere  possession ;  and  the  date  of  his  title 
ought  to  be  anterior  to  the  possession  of  the  defendant 

Orantnberg  v.  Sawrie^  499. 

ADMINISTRATORS  AND  ADMINISTRATION. 

1.  An  administrator  of  an  estate  is  bound,  legally  and  morally,  to  manage  its 

afibirs  with  at  least  as  much  prudence  as  he  would  his  own,  and,  if  dis- 
r^arding  it,  he  pays  more  for  services,  professional,  or  otherwise,  ren- 
dered the  succession,  than  they  could  have  been  procured  for,  he  violates 
his  duty,  and  must  bear  the  loss. 

If  an  administrator  unadvisedly  institutes  suit,  the  estate  ought  not  to 
suffer  loss  by  it 

Porche  v.  Creditors  of  the  Suecemon  of  Banhe^  65. 

2.  An  administrator  has  no  right  to  claim  from  an  heir  the  delivery  and  pos- 

sesEUon  of  property  of  which  the  heir  became  an  undivided  proprietor 
with  his  co-heirs  on  the  death  of  the  common  ancestor ;  without  sug- 
gestion, or  proof  that  such  property  is  necessary  for  the  payment  of  the 
debts  of  the  succession.  O^I^eal  v.  Oatee,  78. 
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ADMINISTRATORS  AND  ADMINISTRATION,  (continued), 
8.  Letters  of  administration  make  full  proof  of  the  party^s  capacity  until 
they  are  revoked.    They  must  have  their  effect,  and  the  regularity  of 
the  proceedings  on  which  they  issued  cannot  be  examined  collaterally. 

Dean,  adm.^  y.   Wade,  85. 

4.  Note  alleged  to  be  given  to  plaintiff,  as  administrator,  for  the  price  of  an 
improvement,  or  pre-emption  on  public  land — and  that  plaintiff  con- 
tracted to  make  defendant  a  title  thereto,  ffeld:  Such  a  contract  could 
only  bind  plaintiff  personally.  Ibid. 

6.  The  validity  of  the  appointment  of  Curator  can  be  inquired  into  collater- 
ally, when  such  appointment  is  not  good  on  its  face. 

WiUm  V.  Jmboden,  140. 

6.  The  commission  to  which  an  administrator  is  entitled  is  two  and  a  half 
per  cent  upon  the  amount  of  the  inventory,  deducting  bad  debts. 
G.  G.  1062.  Suocemcn  of  Gautier,  451. 

Bee  Clerks  of  Oottrt— IFUacm  t.  Mbodsn^  140. 
See  Obligatloiis— IRnMreg)  t.  Jarvit,  484. 

ALEATORY  CONTRACTS. 

It  is  of  the.  essence  of  aleatory  contracts  that  there  should  be  risk  on  one 
side  or  on  both,  and  that  all  risks  appertaining  to  the  contract  and  not 
excepted,  are  assumed  by  the  parties.  Moore  v.  Johneton,  488. 

APPEAL. 

1.  Where  an  appeal  is  taken  by  the  plaintiff  and  the  names  of  the  warran- 

tors, who  are  immediately  interested,  do  not  appear,  either  directly,  or 
by  implication  in  the  appeal  bond,  the  appeal  will  be  dismissed. 

Williame  v.  Courtnej/y  63. 

2.  An  appeal  will  not  be  entertained,  in  a  case  where  there  are  warrantors, 

unless  the  warrantors  are  made  parties  in  the  appellate  Court 

Blane  v.  Cousin,  71. 
8.  No  amendments  can  be  made  to  the  judgments  of  the  District  Courts,  if 
the  appellee  does  not  ask  for  them  in  the  manner  required  by  the  Code 
of  Practice. 

A  judgment  cannot  be  amended  in  favor  of  the  appellee,  and  damages,  at 
the  same  time,  allowed  him  for  a  frivolous  appeal. 

ffood  V.  Knox,  73.  . 

4.  The  proviso  to  the  second  section  of  the  Act  of  22d  March,  1843,  relative 

to  appeals  and  notices  of  judgment,  does  not  apply  to  the  parish  of 
Jefferson.        State  v.  The  Judge  of  the  Third  Judicial  District,  89. 

5.  Where,  in  a  judgment  rendered,  the  amount  is  left  in  blank  in  the  record, 

the  appeal  will  be  dismissed.  Adame  v.  Bouth,  121. 

6.  The  Supreme  Court  is  without  jurisdiction  when  the  matter  in  dispute 

does  not  exceed  three  hundred  dollars.  Eella/r  v.  Palfrey,  282. 

7.  An  appeal  will  be  dismissed  when  all  the  parties  to  the  judgment  are  not 

made  parties  to  the  appeal.  Armstrong  v.  His  Creditors,  367. 
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APPEAL,  (continued), 

8.  Action  against  three  defendants  to  annul  a  will  and  for  damages.    Each 

filed  an  exception  that  there  was  a  misjoinder  of  actions.  C.  specially 
excepted  on  the  ground  that  his  co-defendants  were  made  parties  for  the 
purpose  of  depriving  him  of  their  testimony.  The  exceptions  were  sus- 
tained, as  to  the  co-defendants,  and  the  suit  dismissed  as  to  them — but 
the  plaintiff's  right  to  proceed  against  C.  was  maintained.  Plaintiff  ap- 
pealed— and  on  motion  to  dismiss  the  appeal  because  C.  had  not  been 
made  a  party  to  it — it  was  ffeld :  that  C.  should  have  been  made  a 
party.  The  dismissal  of  his  co-defendants  from  the  suit  is  a  judgment 
which  he  has  the  greatest  interest  in  maintaining,  as  he  specially  ex- 
cepted that  they  were  made  parties  in  order  te  deprive  him  of  their 
evidence.    Appeal  dismissed.  Bourbon  v.  CMtera^  883. 

9.  It  is  the  duty  of  the  appellant  to  see  that  the  record  contains  all  the  evi- 

dence on  which  the  case  was  tried.  If  he  neglect  so  to  do,  the  Court  is 
without  the  means  of  reviewing  the  case,  and  the  appeal  will  be  dis- 
missed. HarrU  v.  Hay$y  488. 

10.  After  an  order  is  made  and  signed,  granting  a  suspensive  appeal  and  ap- 

proving the  bond  furnished  by  the  appellant,  the  jurisdiction  of  the 
District  Court  is  incompetent  to  disturb  the  order. 

8tut€  V.  Judge  of  the  Fifth  District  Court,  484. 

11.  By  the  Court :    When  the  record  comes  up  without  the  evideiice,  nothing 

can  be  assigned  as  error  in  the  Supreme  Court  that  could  have  been 
cured  by  evidence  in  the  Court  below.  Pellerin  v.  Levois,  486. 

12.  The  defendant,  in  injunction,  is  under  no  obligation  to  have  the  evidence 

taken  down  in  writing  for  the  use  of  his  adversary — in  case  the  latter 
should  wish  the  appeal.  Ihid. 

18.  Damages  allowed  for  a  frivolous  appeal.  Kennedy  v.  Eynes,  489. 

14.  Where  there  is  nothing  in  the  record  to  show  that  the  matter  in  dispute 

exceeds  three  hundred  dollars,  the  appeal  will  be  dismissed. 

Bershsim  v.  Hudson^  456. 

15.  Petition  dismissed,  as  in  case  of  nonsuit,  for  want  of  proper  parties  to  the 

action.  Leonora  v.  Saott,  460. 

ARREST  MALICIOUS. 

1.  Action  for  malicious  arrest  in  a  civil  suit.    Defendant's  counsel  asked  the 

Court  to  instruct  the  Jury :  That  in  order  to  enable  the  plaintiff  to 
maintain  this  action  against  the  said  defendants,  it  is  necessary  for  him 
to  prove  malice ;  or  that  the  arrest  complained  of  was  made,  or  pro- 
cured to  be  made  by  the  said  defendants  from  malicious  motives,  and 
without  probable  cause.  Gould  v.  Gardner,  Soger  &  Co.^W, 

2.  That  if  the  Jury  believed  from  the  evidence  that  the  said  defendants  in 

making  or  procuring  said  arrest,  acted  under  the  advice  of  counsel, 
given  in  good  faith,  and  believed  at  the  time  that  they  had  a  good  cause 
of  action  against  him,  the  mid  Gould,  and  a  legal  right  to  hold  him  to 
bail  therefor ;  that  they,  the  said  defendants,  are  not  liable  in  damages 
to  the  said  plaintiff  in  this  action.  The  Court  refused  so  to  charge  the 
Jury.    Bold :    that  the  Court  erred.  Ibi^. 

67 
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ATTACHMENT. 

1.  Whenever  the  owner  has  parted  with  his  control  over  the  goods,  and  can- 

not change  their  destination,  his  creditors  cannot  attach ;  hut,  whenever 
the  owner  can  sell  and  deliver,  the  creditor  may  seize. 

SiU,  McLean  &  Co.y  v.  Simp^an^  45. 

2.  The  surety,  on  a  hond  for  the  detivery  of  property  attached,  is  not  exon- 

erated because  the  judgment  against  the  principal  did  not  decree  the 
property  attached  to  be  sold.  Whatever  may  have  been  the  form  of 
the  judgment,  the  condition  of  the  bond  would  have  been  satisfied  by 
the  delivery  of  the  property  attached.  ChJtay  v.  Andrew$^  141. 

8.  In  proceedings  against  a  surety  on  the  replevin  bond  of  a  defendant  in 
attachment,  the  return  of  no  property  found,  contemplated  by  the  Act 
of  1889,  is  to  be  made  by  the  Sheriff  of  the  parish  in  which  the  judg- 
ment in  the  attachment  suit  was  obtained — and  not  by  the  Sheriff  of 
the  parish  to  which  the  defendant^  in  the  attachment,  may  have  re- 
moved. Ibid, 

4.  Suit  for  damages  for  wrongful  attachment  Defendant  pleaded  that  plain- 
tiff had  illegally  neglected  to  bond  the  property  attached.  Held :  The 
right  to  set  aside  an  attachment  by  delivering  to  the  Sheriff  an  obliga- 
tion to  satisfy  the  judgment  that  may  be  rendered  against  him,  is  a 
privilege  which  the  law  accords  to  the  defendant — and  not  a  duty  en- 
joined, and  the  attaching  creditor  cannot  complain  if  the  defendant  iails 
to  exercise  it  Wateon  v.  Kennedy^  280. 

6.  In  cases  of  this  character,  based  on  the  tortious  acts  of  defendant,  the 
jury  are  the  legitimate  judges  of  the  quantum  of  damages,  and  the  law 
leaves  them  much  discretion.  Ihid, 

6.  It  is  competent  for  the  garnishee  to  plead  all  defences  which  may  be  ne- 

cessary for  the  protection  of  his  own  interest  Of  such  a  nature  is  a 
plea  which  shows  that  the  plaintiff  cannot  recover  against  him,  becanse 
the  law,  under  which  he  is  proceeding  against  the  defendant,  is  repealed. 

FeatkereUm  v.  C&mptim,  285. 

7.  An  attachment  will  defeat  a  claim  for  advances,  when  the  attachment  has 

been  served  before  the  receipt  of  any  bill  of  lading  or  letter  of  advice. 

Magoun  v.  Zbvif,  315. 

8.  The  release  by  the  plaintiff  in  attachment  in  Mississippi,  of  any  claim  on 

the  Sheriff  resulting  from  his  allowing  the  slaves  attached  to  remain 
with  the  person  holding  possession  of  them,  in  no  way  invalidates  the 
seizure.  Myers  v.  Myen,  869. 

9.  In  Mississippi  the  Sheriff  who  seizes  slaves  may  retain  possession  <tf  them, 

as  well  through  the  agency  of  a  keeper,  or  an  overseer,  as  by  one  of  his 
deputies.  J^w^* 

Vbr  Jodgmeot  in    lea  Jodgmwit— flnoeiwloa  of  GUdwcil,  4S. 

flee  SiMriff-aaQOMakHi  of  OaMwill,  tf . 


INDEX.  531 

ATTORNEY  AT  LAW. 

1.  It  often  occars  that  the  yaluable  services  of  counsel  enure  to  the  benefit 
of  others  than  those  who  have  employed  them.  Large  interests  often 
include  small  ones  in  matters  of  litigation.  For  such  services  counsel 
cannot  recover  against  parties  who  did  not  employ  them. 

CooUy  V.  CeeiU^  /.  w.  c,  61. 

9.  It  is  true,  as  a  general  principle,  that  the  authority  of  an  attorney  at  law 
cannot  be  disputed,  except  under  certain  circumstances;  but  the  prin- 
ciple only  extends  to  cases  in  which  he  is  acting  within  the  limits  of  the 
duties  which  his  profesaon  imposes  on  him.  When  disputed,  the  au- 
thority of  an  attorney  at  law,  not  of  record,  requures  proof,  as  in  cases 
of  agency.  Sueoemon  qf  Ba/rr^  45d. 

BAIL. 

1.  When  the  obligation  of  a  bail  bond  is  for  the  prisoner  to  appear  and  re- 

main until  discharged  by  due  course  of  law,  the  sureties  are  boupd, 
though  the  prisoner  be  indicted  for  an  offence  different  from  that  for 
which  he  was  committed.  8t(Ue  v.  Ridding^  79. 

2.  A  recognizance  should  be  endorsed  as  filed  in  Courts  and  should  state  the 

cause  of  its  caption,  and  if  it  does  not,  it  cannot  be  explained  by  refer- 
ence to  the  indictment,  found  aft»r  it  was  entered  into. 

StmU  <^Lauina/na  ▼.  amiik^  471. 

3.  It  is  a  good  defence  for  the  surety  on  a  forfeited  recognizance,  that  the 

principal  had  been  tried  and  acquitted  of  the  offence  for  which  he  was 
bound  over,  since  the  forfeiture.  Lafieur  v.  MimUn^  489. 

4.  So  long  as  the  opinion  of  a  minority  of  the  Court,  in  The  State  v.  jAmg- 

foortky  prevails,  a  party  convicted  of  a  bailable  c^ence,  may  be  released 
by  Habeas  Corpus,  after  final  judgment  Chttmor  v.  Fay^  490. 

5.  The  rule,  that  in  whatever  manner  a  man  binds  himself  he  shall  remain 

bound,  may  be  true  in  mere  conventional  obligations,  but  in  criminal 
cases  no  bonds  are  obligatory  except  those  taken  in  pursuance  of  law. 

Hid, 

BILLS  AND  NOTES. 

1.  The  holder  of  a  promissory  note  bearing  five  per  cent  interest,  took  a 

new  note  bearing  eight  per  cent  interest^  payable  one  day  after  date. — 
Held:  the  endorser  was  discharged.  Sha/vo  v.  Nolan^  25. 

2.  Notarial  Certificate  of  notice  of  non-payment,  put  in  the  Post  Office  at 

Baton  Rouge,  was  headed  as  follows:  '^ Baton  Rouge,  May  19,  1852. 
Mr.  John  ^tfA?«r— Parish  of  West  Baton  Rouge— Lobdell's  Store  Post 
Office,  La.*^  It  was  objected  that  this  was  no  proof  that  the  letter  to 
BvMer^  on  the  outside,  was  directed  to  any  place.  EM:  that  the  Cer- 
tificate was  sufficient  Knox  v,  Buhler^  69. 

8.  Where  the  first  and  second  of  a  bill  of  exchange  were  both  accepted,  with 
the  knowledge  and  consent  of  the  drawers,  and  without  firaud  or  collu- 
sion between  the  holders  and  acceptors,  the  drawers  will  be  bound  on 
both.  Wright,  WiUianu  A  Co.  v.  McFall,  120. 

4i  Suit  on  a  promissory  note  payable  to  Richard  Cflampitt,  administrator,  &c 
Meld:  Olampitt  might  sue  in  his  individual  name. 

Olampitt  V.  Neufpert^  124. 
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BILLS  AND  NOTES,  (Continved). 
6.  When  a  party  sues  upon  a  note  that  has  been  destroyed,  it  is  not  neces- 
sary to  allege  or.  prove  that  the  destruction  was  advertised. 

Beebe  v.  McNeiU,  130. 

6.  The  protest  of  a  bill  of  exchange  stated  that  the  bill  was  presented  for 

payment  at  the  office  of  the  drawees,  to  a  gentleman  styling  himself 
book-keeper  of  the  house,  and  who  answered  that  he  was  duly  author- 
ized to  say  that-the  bill  would  not  be  paid.  Held :  This  was  a  suflBcient 
presentment  and  it  was  not  necessary  that  the  notary  should  certify  that 
the  drawees  were  at  the  time  absent  from  the  counting  room. 

Weuany,  Garrison^  186. 

7.  The  relations  of  drawer  and  acceptor  create  no  right  to  call  the  acceptor 

in  warranty.  Ibid. 

8.  Action  on  a  promissory  note.     The  protest  stated,  that  the  notary  "de- 

manded payment  of  said  note  of  the  proper  officer  at  the  U.  B.  Bank, 
Clinton,  where  it  was  made  payable."  In  the  note,  the  words  used 
were,  *'  payable  at  the  Branch  of  the  Union  Bank  of  Louisiana  at  Clin- 
ton " — ^and  a  copy  of  the  note  accompanied  the  protest  By  the  Court: 
This  is  a  sufficient  designation  of  the  place  where  payment  was  demand- 
ed, and  the  certificate  made  is  sufficient,  without  further  designation,  of 
the  particular  officer  to  whom  the  presentment  was  made. 

Lathrop^  Adm^r,  v.  DeUe^  170. 

9.  Where  the  notice  was  deposited  in  the  Post  Office,  at  Clinton,  without 

being  addressed  to  any  particular  place,  and  it  was  shown  that  the  en- 
dorser lived  upwards  of  three  miles  from  Clinton,  and  that  the  endorser 
resoi'ted  to  the  Clinton  Post  Office  for  his  letters,  and  it  did  not  appear 
that  there  was  a  nearer  Post  Office,  the  holder  was  not  bound  to  send  a 
messenger  to  him  with  the  notice.  Ibid. 

10.  In  a  suit  on  a  promissory  note,  the  general  issue  is  an  admission  of  the 

signature.  Tyler  v.  Mareelin,  312. 

11.  A  bill  of  exchange  drawn  by  a  citizen  of  Louisiana,  upon  and  accepted 

by  citizens  of  Louisiana,  and  payable  to  the  order  of  a  citizen  of  Louisi- 
ana, will  be  understood  as  intended  to  be  made  payable  in  Louisiana,  if 
no  stipulation  to  the  contrary  appear. 

Northern  Bank  of  Kentuehy  v.  Squires^  818. 

12.  Where  a  bill  of  exchange  is  accepted  by  a  merchant  living  and  transact- 

ing his  business  in  Louisiana,  the  reasonable  expectation  of  all  parties 
must  be  that  it  is  to  be  paid  in  Louisiana.  (Slidell,  C.  J.)  Ibid. 
18.  Action  against  the  acceptor  of  a  Bill  payable  to  the  order  of  the  drawer, 
who  endorsed  it  to  the  plaintiff.  The  signature  of  the  endorser  was 
proved  by  a  comparison  of  it  with  that  of  the  drawer.  The  Court  con- 
sidered the  evidence  sufficient — as  the  acceptance  admitted  the  «gna- 
ture  of  the  drawer.  Whitney  v.  Bunnell^  429. 

14.  Suit  on  a  note  expressing  that  it  was  given  for  a  fee  in  a  certain  cause. 
The  Court  held  that  evidence  going  to  show  that  the  not«  was  given  for 
other  considerations  than  those  specified  on  the  face  of  it,  was  properly 
rejected.  Ikcight  v.  Kemper,  452. 
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BILLS  AND  NOTES,  (Continwd). 

15.  The  position  is  inadmissible  that  the  formula  "ne  varietur"  on  a  note, 

makes  the  equities  between  the  original  parties  binding  on  the  endorsees. 

Mcuikell  V.  Haighfleigh^  457. 

16.  The  maker  of  a  promissory  note,  transferred  by  the  holder  to  the  vendor 

of  property,  cannot  resist  payment  on  the  ground  that  the  vendor  had 
no  authority  to  sell  WarUlle  v.  EucUon^  486. 

17.  Suit  on  a  note  payable  to  the  order  of  H.  &  R.,  but  endorsed  by  H.  alone. 

By  the  Court :  The  defective  endorsement  on  the  note  was  cured  by  the 

subsequent  declaration  of  R.,  that  H.  was  authorised  to  use  the  notes  as 

he  did :  the  date  of  that  declaration  is  immaterial. 

Ibid, 

CLERKS  OF  COURTS. 

1.  Clerks  of  Courts  have  no  authority,  under  the  act  of  1888,  to  appoint  ad- 

ministrators of  estates,  under  five  hundred  dollars,  when  no  one  will 
accept  their  administration  and  give  security. 

Wilson,  Curator  v.  Imboden,  140. 

2.  The  Act  of  1846  does  not  authorise  Clerks  of  Courts  to  appoint  adminis- 

trators of  small  successions,  but  requires  them  to  assume  their  adminis- 
tration themselves.  Ibid. 
CODE  CIVTL 

ABTICLES  CITED. 

143.     Perkins,  jr.  v.  His  Wife— 14. 
J^^l  Heirs  of  Trahan  v,  Trahan— 455. 

^H  Lobdell  f>.  Union  Bank— 117. 

985.  McMasters  v.  Place— 431. 
1062.  Succession  of  Gautier— 451. 

1586  :  ^***®  ^-  Executors  McDonogh— 171. 

1698 1   Lewis  r.  Hare— 378, 

y^Q^r  State  V.  Executors  McDonogh— 171. 
1967.  Bach  v,  Leopold— 886. 

1989  C   ^^^^^^  *•  Veasey— 458. 
1989.  Lee  r.  Whitehead— 81. 
2189.  Colomb  v.  Jones — 442 
2257.  O'Brien  v.  Flynn— 307. 
2265.  Johnson  v.  Weld— 126. 
2456.  Wartel  t>.  Darbein— 506. 

2664 1    Caldwell  tJ.  Snow— 392. 

2696.  Prieur  v.  Lemonnier— ^99. 
8158  ^ 

8219  [   Successionof  Caldwell— 42. 
3221  ) 

3365.  WUcoxontJ.  Maskell— 460. 
Blanchard  v.  Decuir — 504. 
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CODE  OF  PRACTICE. 

ARTICLES   CITED. 

gg  V  Gomez  v.  Courcelle — 804. 

^H  Wilcoxon«.  Ma8keU-460, 

829.  Corbett  tj.  Cofltello— 427. 
874.  Patterson  c.  Prazer— 512. 
620.  Maskell «.  Haighfleigh-^7. 
711.  Judice  v.  Kerr— 461. 
746.  Featherston  v.  Compton — 285. 

COMMON  CARRIERS. 

1.  In  an  action  against  a  common  carrier  for  damages  to  goodsi  the  proof 

must  be  clear  and  certain,  to  relieve  him  from  liability,  that  the  damages 
did  not  arise  while  the  goods  were  in  his  hands ;  for  the  presumption  is 
against  him  not  onlj  from  the  terms  of  the  bill  of  lading,  but  from  the 
policy  of  law.  Bond  v.  Frosty  297. 

2.  In  suits  against  common  carriers  the  testimony  in  their  behalf  of  their 

clerks  and  servants,  must  be  received  with  great  caution,  Ibid, 

COMMUNITY. 

1.  When  a  married  woman,  not  separated  in  property,  is  engaged  in  trade, 

she  will  be  presumed  to  trade  on  the  funds  of  the  community  in  the  ab- 
sence of  proof  to  the  contrary,  and  the  assets  in  her  hands  will  be  liable 
for  community  debts.  Fendergast  v.  Camdy^  96. 

2.  The  profits  of  the  labor  of  husband  and  wife  belong  to  the  community. 

Ibid. 

8.  Action  by  collateral  heirs  of  the  wife  to  set  aside  an  act  emancipating  a 
slave  made  by  the  husband  and  wife.  By  the  Court :  As  head  and 
master  of  the  community,  the  husband  has  clearly  the  right,  during  its 
existence,  to  alienate  the  property  belonging  to  it,  and  even  to  dispose  of 
it  by  gratuitous  title,  if  not  made  m  fraud,  or  to  the  pr^udice  of  the 
wife.  Meirs  o/Trdhany.  Trahan^  465. 

See  Husband  and  Wife. 

COMPENSATION. 
1.  A  stockholder  in  the  Clinton  and  Port  Hudson  Railroad  Company,  who 
holds  the  bonds  and  coupons  belonging  to  the  series  for  which  his  mort- 
gage is  pledged,  may  plead  the  same  in  compensation  of  his  stock  sub- 
scription. Say  net  v.  Kgnt^  182. 

CONSTITUTIONAL  LAW. 

1.  Constitutionality  of  a  fine  imposed  by  the  Police  Jury  of  West  Baton 

Rouge  affirmed.  Weit  Baton  JRoMge  v.  Bohertson,  69. 

2.  The  tax  imposed  by  the  town  of  Baton  Rouge  upon  public  exhibitions  is 

a  mere  police  regulation,  necessary  to  the  order  and  the  very  existence 
of  towns  and  cities,  and  not  restrained  by  any  provision  of  the  Constitu- 
tion of  the  United  States. 

Board  of  Selectmen  v.  BpalMng  db  B/ogen^  87. 
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CONSTITUTIONAL  LAW,  {Continued). 

8.  The  duration  of  an  office  which  is  hold  hy  executive  appointment,  and 
and  having  no  term  fixed,  can  be  filled  at  the  pleasure  of  the  Executive, 
18  not  enlarged  bj  Article  96  of  the  Constitution  of  1846,  which  pro- 
vides that  "  the  duration  of  all  offices,  not  fixed  bj  this  Constitution, 
shall  never  exceed  four  years."  This  article  is  a  restriction  upon  the 
Legislature,  and  applies  to  those  offices  which  were  held  either  during 
good  behavior,  or  for  a  longer  term  than  four  years.  It  does  not  enlargo 
the  tenure  of  an  office  held  by  the  will  of  the  Governor. 

State  V.  Crotat,  296. 

4.  The  Act  of  April  10, 1811,  provides  that  *'for  the  parish  of  Orleans  there 
shall  be  for  the  city  of  New  Orleans  an  office  of  record  of  births  and 
deaths,  whereof  the  officer  shall  be  appointed  by  the  Governor."  An 
office,  thus  created,  is  held  during  the  pleasure  of  the  appointing  power. 
That  appointing  power  was,  originally,  the  Governor,  and  it  is  doubtful 
whether  the  Constitution  of  1812,  (Sec.  9,  of  Art  8,)  making  the  Senate 
a  component  part  of  the  appointing  power  as  to  officers  established  by 
that  Constituticn^  and  whose  appointment  was  not  therein  otherwise 
provided  for,  made  any  change  in  the  mode  of  appointing  the  Recorder 
of  Births  and  Deaths.    (Buchanan,  J.)  Ibid. 

6.  Whether  the  appointing  power  be  vested  in  the  Governor  alone,  or  in  the 
Governor  and  Senate,  by  the  terms  of  the  law  creating  the  office  of  Re- 
corder of  Births  and  Deaths,  it  is  an  office  durante  bene  placito.  No 
term  of  duration  was  fixed  by  the  Statute  creating  the  office,  and  when 
such  is  the  case,  the  office  is  not  to  be  taken,  or  intended  as  an  office 
during  good  behavior,  but  an  office  during  pleasure.    (Buchanan,  J.) 

Ibid. 

6.  Article  96  of  the  Constitution  of  1846  has  nothing  to  do  vrith  offices,  of 

which  the  tenure,  under  the  law  creating  them,  was  during  pleasure. 
That  Article  limits  the  duration  of  offices  held  during  good  behavior  to 
four  years.  The  tenure,  during  pleasure^  is  not  susceptible  of  limita- 
tion, as  it  is  subject  to  the  will  of  the  appointing  power.    (Buchanan,  J.) 

Ibid. 

7.  The  order  of  a  Court  of  this  State,  made  under  the  authority  of  a  law  of 

this  State,  accepting  a  surrender  of  an  insolvent's  property,  and  staying 
all  proceedings  against  him,  precludes  any  creditor  from  instituting  a  suit 
in  a  Court  of  this  State — ^unless  the  law  itself  is  a  nullity. 

Northern  Bank  of  Kentucky  v.  Squires,  318. 

8.  The  State,  in  its  sovereign  capacity,  can  exercise  the  fullest  authority  over 

its  own  tribunals,  and  prohibit  citizens  of  other  States  from  suing  in 
them  on  contracts  made  either  in  or  out  of  the  State,  unless  there  is 
some  superior  power  by  which  her  authority  in  this  respect  is  circum- 
scribed. Ibid. 

9.  The  insolvent  laws  of  this  State  expressly  extend  their  operation  to  all 

persons,  whether  citizens  of  other  States,  or  foreigners,  and  all  contracts 
are  declared  to  be  affected  by  them,  whether  made  in,  or  out  of  the 
State.  Ibid. 
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CONSTITUTIONAL  LAW,  (Continued). 

10.  It  is  settled  by  judicial  authority: 

1st  That  the  insolvent,  or  bankrupt  laws  of  a  State,  if  not  suspended 
by  the  enactment  of  an  uniform  bankrupt  law  by  Congress,  are  consti- 
tutional and  valid  as  to  all  posterior  contracts  entered  into  between  citi- 
zens of  the  State  where  such  laws  exist,  and  equally  so  whether  they 
affect  the  obligation,  or  the  remedy. 

2d.  That  a  discharge,  under  such  laws,  as  between  citizens  of  the  State 
where  the  discharge  is  granted,  and  as  to  contracts  made  and  to  be  ex- 
ecuted there,  is  valid  and  binding  everywhere. 

3d.  That  it  is  only  in  regard  to  contracts  made  between  citizens  of  dif- 
ferent States,  and  not  stipulated  to  be  performed  in  the  State  where  the 
discharge  is  granted,  that  the  validity  of  such  discharge  can  be  ques- 
tioned, if  at  all,  in  the  Court  of  the  State  where  It  was  granted ;  al- 
though in  the  Courts  of  the  United  States,  according  to  their  existing 
jurisprudence,  a  discharge,  under  these  circumstances,  would  not  beheld 
good  as  a  plea  in  bar.  Jhid. 

11.  I  cannot  understand  by  what  right  the  transferee  of  a  Louisiana  creditor 

can  ask  a  Court  of  Louisiana  to  disregard  its  own  insolvent  laws  and 
violate  a  ceaaio  honorum,  and  a  stay  of  proceedings,  regularly  adjudged 
in  a  Court  of  Louisiana.  Such  a  doctrine,  it  seems  to  me,  would  invoWe 
principles  subversive  of  State  sovereignty,  and  for  which  I  can  find  no 
sufficient  warrant  in  the  Constitution  of  the  United  States.  (SLinsLL, 
C.  J.)  Ibid. 

12.  The  Act  of  March  12,  1862,    "providing  for  the  subscription  by  the  pa- 

rishes and  municipal  corporations  of  this  State  to  the  stock  of  corpora- 
tions undertaking  works  of  internal  improvements,  and  for  the  payment 
and  disposal  of  the  stock  so  subscribed  " — ^is  constitutional. 

Police  Jury  v.  Succession  of  McDon'Ogh^  341. 

13.  The  restrictions  imposed  by  Articles  108  and  109  of  the  Constitution  of 

1852,  upon  the  aid  which  the  State  may  grant  to  corporations  for  inter- 
nal improvements,  is  no  limitation  upon  the  aid  which  the  Legislature 
may  authorize  the  Police  Juries,  &c.,  to  grant  Tbid. 

14.  The  provision  in  the  Act  of  1852,  requiring  that  no  ordinances  imposing 

a  tax  for  works  of  internal  improvements  shall  bo  valid,  unless  it  has 
been  ratified  by  a  majority  of  the  voters  on  whose  property  it  is  pro- 
posed the  tax  shall  be  levied — is  not  unconstitutional,  nor  at  variance 
with  the  spirit  of  representative  government  Fbid, 

15.  The  burden  imposed  under  the  act  of  1852  is  a  tax,  with  regard  to  which 

each  citizen  has  not  a  right  to  decide,  authoritatively,  for  himself  alone, 
whether  the  tax  is  for  a  useful  purpose,  and  will  redound  to  bia  individ- 
ual advantage.  If  each  citizen  can  be  permitted  to  complain  thai  faiB 
tax  has  been  increased  without  his  individual  assent,  and  for  a  purpose 
of  which  he,  individually,  disapproves,  all  government  would  be  at  an 
end.  Of  the  public  good  which  warrants  a  tax,  the  Legislature,  for 
general  purposes,  and  the  duly  constituted  local  authorities,  acting  nnder 
the  express  will  of  the  Legislature  for  local  purposes,  are  to  judge. 

Ihid. 
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16.  The  power  of  taxation,  and  that  of  taking  private  property  for  public  use, 

are  distinct  things.  In  the  latter  case,  previous  compensation  must  be 
made.  In  the  former,  though  in  taking  a  man's  money  by  taxation  you 
dd  take  his  property,  the  compensation  is  considered  as  simultaneously 
given  in  the  benefit,  which,  as  a  citizen,  he  enjoys  in  common  with  his 
fellow-citizens,  in  the  public  welfare  and  the  public  prosperity,  to  the 
advancement  of  which  the  money  is  to  be  applied.  Ibid, 

17.  The  provision  that  the  contribution  levied  shall  entitle  the  contributor  to 

stock  in  the  corporation,  cannot  be  regarded  as  a  grievance,  and  in  no 
respect  changes  its  character  as  a  tax.  Ibid, 

18.  The  Constitution  of  1845  was  superseded  and  not  amended  by  the  Con- 

stitution of  1852.    (Slidill,  C.  J.)  Sigury.  Crenshaw,  401. 

19.  The  Article  144  of  the  Constitution  of  1862  was  fhimed  in  order  to  pre- 

vent the  interregnum  that  would  otherwise  occur  from  the  displacement 
of  the  old  government  and  the  organization  of  the  new.     (Slidell,  C.  J.) 

Ibid. 

20.  It  was  not  intended  by  the  Constitution  of  1842  that  the  old  incumbents 

of  office  were  to  hold  until  the  expiration  of  their  respective  terms,  but 
only  until  their  successors  were  appointed.    (Slidell,  C.  J.)        Ibid, 

21.  When  the  people  in  the  exercise  of  their  sovereignty,  deliberately  put  an 

end  to  the  existing  constitution,  and  adopt  an  entirely  new  one  in  its 
stead — ^ali  powers  of  government  under  the  old  constitution  necessarily 
cease,  except  in  so  far  as  they  are  maintained  in  existence  by  the  new 
constitution.  No  one  has  such  a  vested  right  to  office  as  to  resist  the 
-  necessary  consequence  of  an  entire  abrogation,  by  the  people,  of  the 
constitution,  under  the  authority  of  which  he  holds  it  Rights  to  pro- 
perty and  the  obligation  of  contracts  stand  on  a  different  footing,  and  I 
do  not  understand  Art  148  of  the  constitution  as  applicable  to  the  right 
to  an  office.    (Ogdbn,  J.)  Ibid, 

22.  The  Constitution  of  1852  was  intended  as  an  abrogation  of  the  constitu- 

tion of  1846 — and  not  merely  as  a  change  in  some  respects  of  an  exist- 
ing State  government    (Ooden,  J.)  Ibid, 

23.  Under  the  constitution  of  1852  the  Governor  had  the  power,  with  the  ad- 

vice and  consent  of  the  Senate,  to  appoint  a  new  Register  of  the  Land 
Office,  and  on  such  appointment  the  right  of  the  incumbent  ceased. 
(OODBN,  J.)  Ibid. 

24.  I  feel  bound  to  construe  the  two  articles,  148  and  144  of  the  constitution 

of  1852,  in  such  a  manner  as  to  give  effect  to  both — ^if  that  be  possible. 
The  conclusion  to  which  that  rule  of  construction  has  led  my  mind  is, 
that  the  appointing  power  of  the  government,  organized  under  the  con- 
stitution of  1852,  is  to  be  exercised  with  reference  to  pre-existing  laws — 
and  to  rights  acquired  by  individuals  under  pre-existing  laws — in  all 
cases  where  such  laws  and  such  rights  are  not  inconsistent  with  the  con- 
stitution itsel£    (Buchanan,  J.,  dissenting.)  Ibid. 

t>8 
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CONSTITUTIONAL  LAW,  (Continued), 
26.  The  sanctions  of  the  lavr — ^the  rights  of  persons  were  only  disturbed  by 
the  constitution  of  1852,  in  those  cases  and  to  that  extent  that  the  con- 
stitution contained  declarations  inconsistent  with  particular  statutes  and 
particular  rights.     (Buchanan,  J.,  dissenting.)  «  Ibid. 

26.  The  Register  of  the  Land  office  haying  been  appointed  to  office  under  an 

Act  of  the  Legislature,  which  fixed  the  tenure  "  at  two  years,  unless 
remoTod  in  due  course  of  law — and  unless  all  said  lands  shall  be  sold 
before  that  time,  when  it  shall  be  in  the  power  of  the  Governor  to  dis- 
continue the  office  ^^ — and  the  limitation  specified  in  the  Act  not  haying 
occurred — ^the  constitution  of  1852  gave  to  the  executive  no  authority 
to  supersede  him.     (Buchanan,  J.,  dissenting.)  Ihid, 

27.  Allowing  and  fixing  the  amount  of  ball  are  judicial  acts,  which  the  Exec- 

utive is  prohibited  from  doing  by  the  second  article  of  the  Constitution* 

Governor  of  Louisiana  v.  Ihy,  490. 

28.  The  power  of  bail  is  not  incidental  to  the  power  of  granting  reprieves. 

Ibid. 

29.  Article  127  of  the  Constitution  of  1845,  does  not  restrict  the  power  of 

School  Directors  in  the  imposition  of  taxes  under  the  Act  of  3d  May, 
1847.  Bordelon  v.  Letois^  472. 

CONSTRUCTION. 

1.  The  title  of  an  Act  cannot  control  the  plain  meaning  of  the  words  in  the 

body  of  the  Statute.  State  v.  Cauau^  109. 

2.  The  Act  of  Congress  of  3d  March,  1849,  which  authorizes  the  Secretary  of 

the  Treasury  to  discharge  the  sureties  of  Hioma^  Gibhes  Morgan  from 
the  payment  of  one-third  of  the  judgment  against  them,  on  their  paying 
or  securing  the  residue,  does  not  assign  to  the  sureties  the  rights  of  the 
Government  against  parties  with  whom  Morgan  had  dealt  officially. 
The  assignment  made  by  the  Secretary  to  the  sureties,  and  the  permis- 
sion given  by  that  officer  to  them  to  use  the  name  of  the  United  States 
for  their  benefit,  was  unauthorized  by  law. 

United  States  Y,  Union  JBafile^  SS9. 

For  Construction  of  WUU, 

See  Donations  and  Tefltaments— <Stofo  ▼.  JBaoecutorM  (fMoDonoffhy  171. 

CORPORATIONS. 

1.  It  would  be  a  doctrine  fraught  with  the  roost  dangerous  consequences  to 

stockholders,  and  inconsistent  with  the  theory  of  corporations,  to  hold 
that  the  private  knowledge  of  two  Directors,  not  clothed  with  any  spe- 
cial authority  in  the  premises,  and  constituting  a  small  minority  of  the 
Board — and  which  knowledge  was  not  disclosed  to  the  Board— -should 
destroy  the  rights  of  the  Corporation.  Mereier  v.  Oanonge,  87. 

2.  Muhicipal  Corporations  are  expressly  authorized  to  receive  legacies  by  the 

Louisiana  Code ;  their  capacity,  in  this  respect,  is  recognized  by  Article 
423,  and  by  the  whole  course  of  legislation  on  the  subject.  Eusns,  C. 
J.)  State  T.  Executors  of  McDonogh,  170. 
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CRIMINAL  LAW. 

1.  Infortnmtion  for  selling  spirituous  liquors  to  slaves  without  consent  of 
masters,  Ac.  Beld:  If  the  owner  of  the  slave,  or  person  having  him 
in  charge,  sent  the  slave  to  buy,  or  receive  the  spirituous  liquor  from  the 
defendant,  for  the  purpose  of  inducing  the  defendant  to  commit  the 
offence  charged  in  the  information — then  the  act  committed  was  done 
with  the  assent  of  the  owner,  or  person  having  the  slave  in  charge — and 
the  material  ingredient  of  the  offence  is  wanting.       State  v.  Geze,  52. 

3.  There  is  no  objection  to  the  insertion  of  several  offences  of  the  same  na- 
ture in  an  indictment  in  separate  counts,  though  differing  from  each  oth- 
er in  degree  and  punishment,  when  these  offences  are  all  felonies. 

The  StaU  v.  Cazeau,  109. 

3.  The  right  tb  compel  the  prosecutor  to  elect  on  which  charge  he  will  pro- 

ceed, is  confined  to  cases  whore  the  indictment  contains  charges  which 
are  actually  distinct,  and  which  grow  out  of  different  transactions. 

Void, 

4.  The  term  fdony  means  a  crime  of  great  magnitude,  and  subject  to  an 

infamous  punishment — death,  or  imprisonment  at  hard  labor.       Ibid, 

5.  In  an  indictment  against  several,  where  the  offence  is  such  that  it  may 

have  been  committed  by  several — they  are  not  of  right  entitled  to  be 
tried  separately — ^but  are  to  be  tried  in  that  manner  only  when  the  Court 
on  sufiScient  cause,  may  think  proper.  Ibid. 

6.  The  Supreme  Court  cannot  review,  in  criminal  cases,  the  acts  of  a  Judge 

of  the  first  instance,  resting  in  his  discretion.  Thid, 

7.  In  an  indictment  against  several,  each  defendant  is  entitled  to  his  peremp- 

tory challenge.  This  is  not  a  right  to  select,  but  a  right  to  reject — and 
no  one  defendant  can  complain  that  jurors  not  challenged  by  him,  have 
been  challenged  by  a  co-defendant.  Ibid. 

%,  The  plea  of  autrrfoU  eanmet  is  a  special  plea  in  bar  of  the  prosecution 
pending;  and  in  order  to  plead  the  same  with  effect,  the  crime  must  be 
the  same  for  which  the  defendant  was  before  convicted,  and  the  convic- 
tion must  have  been  lawful  upon  a  sufficient  indictment. 

State  V.  Foster,  290. 

9.  Where  the  indictment  alleges  that  the  prisoner  had  fled  from  justice,  the 
proclamation  of  the  Governor  offering  a  reward  for  his  apprehension, 
was  admissible  in  evidence  to  sustain  the  allegation.  Ibid, 

10.  Where  the  mortal  stroke  is  given  in  this  State,  but  the  death  occurs  in  the 

State  of  Mississippi,  the  crime  may  be  prosecuted  in  the  parish  where 
the  mortal  stroke  was  given.  Ibid, 

11.  When  the  wound  was  inflicted  on  board  of  a  vessel  in  Lake  Borgne,  but 

moored  to  a  wharf  in  the  parish  of  St  Bernard,  the  Courts  of  that  pa- 
rish can  entertain  jurisdiction  over  the  offender.  Ibid. 

12.  Where  the  record  shows  an  appointment  by  the  Court  of  an  attorney  to 

defend  the  accused,  the  Supremo  Court  will  not  inquire  whether  such 
attorney  has  been  duly  licensed  to  practice  law. 

State  V.  KenlueJc,  808. 
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CRIMINAL  LAW,  (continued), 

18.  Id  an  indictment  against  a  slave  under  the  54th  section  of  the  Act  of  Jane 
7.  1806,  it  is  not  necessary  to  charge  the  intent  with  which  the  act  was 
done.  Ibid. 

14.  On  the  trial  of  slaves  in  the  tribunals  established  for  that  purpose,  the 

law  does  not  require  an  observance  of  the  techmcal  rules  which  regulate 
criminal  proceedings  in  the  higher  Courts.  Ibid. 

15.  When  the  accused  declares  himself  ready  for  trial  and  accepts  the  jurors, 

he  cannot  afterwards  object  that  the  list  of  jurors,  with  which  he  was 
served,  contained  the  names  of  persons  who  were  exempt  and  of  per- 
sons who  had  served  on  the  Grand  Jury,  by  which  the  indictment  was 
found.  ,  Ibid. 

16.  So  it  is  too  late,  under  the  same  state  of  facts,  to  object  that  the  accused 

was  not  served  with  a  list  of  the  names  of  jurors  summoned  by  special 
venire.  Ibid. 

17.  The  District  Courts  have  authority,  under  the  Act  of  1817,  to  appoint  an 

attorney  to  prosecute  on  behalf  of  the  State  in  the  absence  of  the  Dis- 
trict Attorney.  State  v.  Viaux,  614. 

Bee  Supreme  €kHirt—<Sifai<0  T.   OMnm^M*,  81ft. 

DAMAGES. 

1.  In  an  action  for  the  wrongful  abduction  of  a  minor,  the  jury  has  a  right 

to  consider  the  mental  pain  inflicted  upon  the  child  as  a  legitimate  sub- 
ject of  amend.  Brown  v.  Crockett,  30. 

2.  Plaintiff,  for  months,  left  a  loaded  gun,  resembling  a  walkiog  cane,  in  her 

yard.  It  was  taken  up  by  a  boy,  about  fourteen  years  old,  belonging  to 
defendant — in  whose  hands  it  went  off  and  killed  the  plaintiff's  slave. 
Plaintiff  sued  for  damages,  ffeld:  It  was  the  plaintiff's  negligence 
which  was  the  occasion  of  the  accident,  and  this  is  sufficient  to  prevent 
her  recovery.  Attdige,  f,  w.  c,  v.  Gaillardy  f.  nu  c,  71. 

8.  Where  the  declarations  of  the  defendant  concerning  the  plaintiff  appear 
to  have  been  uttered  without  malice,  and  under  circumstances  from 
which  no  malice  is  in  law  implied,  they  carry  with  them  no  pecuniary 
responsibility.  Gilbert  v.  Palmer y  180. 

4.  Parties  who  obstruct  the  use  of  the  public  road  are  liable  in  damages. 

Small  V.  Bonnabely  292. 

5.  A  plaintiff  who  neither  arrests  the  defendant,  nor  disturbs  her  property, 

will  not  be  mulcted  in  damages,  because  it  turns  out  that  he  was  mistaken 
as  to  what  he  supposed  were  his  legal  rights. 

Cade  V.  Yoeum,  477, 

6.  Damages  allowed  for  the  wrongful  issuance  of  a  provisional  seizure  for 

rent,  without  malice.  Fleetwood  v.  Dwight,  481. 

See  Arrest  Mallcioas— C^ou^d  y.  Oardner^  Soger  d>  G>.,  11 

See  iDjmciioa— Woods  t.  Wylis,  18. 

See  Sale— JVitfar  t.  OoweO,  188. 

See  Sale  JudicUl— Zo(€f«S  y.  UiUon.  Bonk,  117. 
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DONATIONS  AND  TESTAMENTS. 

1.  A  testator  can  leave  to  his  concubine  only  movables  to  the  value  of  one- 

tenth  of  his  estate.  Adams  v.  Routh^  121. 

2.  A  bequest  in  the  following  words :     *'  I  give  and  bequeath,  in  considera- 

tion of  her  good  and  faithful  services,  to  the  free  griffe  woman  Cefile^ 
three  arpents  front  of  my  land,  to  be  taken  from  the  line  of  the  planta- 
tion of  H&nore  Favre,  with  the  whole  depth,  to  be  enjoyed  by  her  dur- 
ing her  life  in  usufruct ;  the  said  land,  after  her  death,  to  belong  to  her 
children  " — ^is  a  particular  legacy.         Cepile^  f,  tr.  0.,  v.  LaeostCy  142. 

8.  A  particular  legatee  is  not  bound  to  contribute  to  the  payment  of  the 
debts  of  the  succession,  where  the  succession  is  rich ;  and  an  usufruc- 
tuary, under  a  particular  title,  is  not  bound  to  discharge  the  debts  for 
for  which  the  property  bequeathed  is  mortgaged.  Ibid, 

4.  The  universal  legatee  is,  by  law,  bound  to  discharge  the  debts  of  the  suc< 
cession.  Ibid, 

6.  If  the  effect  of  the  testamentary  disposition  to  Cecils  is  held  to  vest  the 
property  in  the  heirs,  legal  or  testamentary,  a  substitution  would  be  cre- 
ated in  relation  to  it,  and  the  disposition  itself  would  fail.  Ibid. 

6.  There  can  be  no  doubt  that  the  intention  of  the  testatrix  was,  to  vest  tho 

property  in  the  children  of  Oe^le,  and  give  her  the  usufruct,  to  termi- 
nate at  her  death,  provided  her  life  did  not  extend  beyond  the  term  as- 
signed by  law  for  the  duration  of  an  usufruct  Ibid. 

7.  The  will  of  John  McDonogh  conveys  the  title,  or  ownership  of  the  pro- 

perty embraced  by  the  legacies,  to  the  residuary  legatees,  the  cities  of 
New  Orleans  and  Baltimore.    (Eustis,  C.  J.) 

The  State  v.  The  Executors  of  John  McDonogh^  171. 

8.  By  the  will  the  city  of  New  Orleans  is  a  residuary  legatee  under  an  uni- 

versal title.    (EcsTis,  C.  J.)  Ibid, 

9.  The  legacy  to  the  City  belongs  to  the  class  known  to  the  CiviJ  Law,  from 

the  foundation  of  Christianity,  by  the  name  of  legacies  to  pious  uses. 
They  are  an  element  in  the  polity  of  municipal  administrations  in  all 
countries  which  have  preserved  the  features  and  jurisprudence  of 
Roman  civilization.     (Eustis,  C.  J.)  Ibid. 

10.  Legacies  to  pious  uses  are  those  which  are  destined  to  some  work  of  piety, 

or  object  of  charity,  and  have  their  motive  independent  of  the  consider- 
ation which  the  merit  of  the  legatees  might  procure  to  them.  In  this 
motive  consists  the  distinction  between  these  and  ordinary  legacies. 
(Eustis,  C.  J.)  jud. 

11.  The  term  pious  uses  includes,  not  only  the  encouragement  and  support  of 

pious  and  charitable  institutions,  but  those  in  aid  of  education,  and  the 
advancement  of  science  and  the  arts.     (Eustis,  C.  J.)  lUd, 

12.  They  are  viewed  with  double  favor  by  the  law,  on  account  of  their  mo- 

tives for  sacred  usages,  and  their  advantage  to  the  public  weal.  (Eustis, 
C.  J.)  Ibid.   ' 

13.  Article  1586  of  the  Code,  which  provides  for  the  manner  in  which  accept- 

ances of  donations  for  the  benefit  of  a  hospital  for  the  poor  of  a  commu- 
nity, or  other  establishment  of  public  utility,  shall  be  made,  pre-supposes 
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the  legality  of  the  donation,  and  there  is  no  ground  for  any  distinction  be- 
tween the  right  of  holding  by  donation  inter  tivos  and  mortit  causa. 
Nor  does  the  law  make  any  distinction  between  a  legacy  to  the  poor  of 
a  city  and  a  legacy  to  a  city  for  the  poor :  in  both  cases  it  is  a  legacy  to 
pious  uses,  and  the  City  is  the  recipient     (Eustis,  C.  J.)  Ihid. 

14.  Under  the  Civil  Law  it  is  no  objection  to  the  validity  of  a  legacy  to  pious 

uses  that  it  is  for  the  benefit  of  the  poor,  even  without  any  designation 
of  locality,  and  it  has  been  held  that  a  will  was  good  in  which  a  testator 
instituted  <A«  ^xwr  his  heirs.     (Eustis,  C.  J.)  Hid. 

15.  The  Article  1606  of  the  Code  is  not  in  the  ordinary  form  of  a  prohibitiye 

law.  It  is  the  first  of  the  chapter  which  treats  of  dispositions  reprobated 
by  law  in  donations  inter  tiva*  and  mortis  causa.  The  expression  re- 
probated— reprouvees — ^by  the  law,  implies  something  even  more  than 
prohibition.  The  terms  are  plain,  general  and  comprehensive,  exclud- 
ing all  exception — and  are  direct,  positive,  and  unainbiguous.  The 
whole  tenor,  imperatively  establishing  the  law,  has  for  its  object  the  ex- 
clusion of  the  legal  existence  of  impossible  conditions  in  testaments. 
(Eustis,  C.  J.)  Ibid. 

16.  The  Article  1506  of  the  Code,  which  provides  that  impossible  conditions, 

and  those  contrary  to  the  laws,  are  reputed  not  written,  is  based  upon 
considerations  of  public  policy,  and  must  be  carried  into  effect,  however 
it  may  conflict  with  the  intention  of  the  testator.     (Eusns,  C.  J.) 

Ibid. 

17.  The  Article  1705,  which  provides  that  the  intention  of  the  testator  must 

principally  be  endeavored  to  be  ascertained,  is  a  rule  of  interpretation 
only  and  subordinate  to  the  Article  1506.     (Eusns,  C.  J.)  Ibid. 

18.  The  right  of  a  man  to  dispose  of  his  property  after  his  death  is  derived, 

exclusively,  from  the  law ;  and  if  the  law  says  that,  in  certain  cases, 
from  motives  of  policy,  the  vain  conceits  of  testators,  ineptm  toluntatis, 
shall  be  held  not  written,  it  cannot  be  disregarded.     (Eustis,  C.  J.) 

Ibtd. 

19.  The  rules  of  interpretation  found  in  the  Code,  belong  to  the  doctrinal 
part  of  the  law,  and  are  not  restrictive  of  the  rules  for  the  interpretation 
of  contracts  and  testaments  found  in  thevbody  of  the  Civil  Law;  all  are 
advice  given  to  the  Judge — ^landmarks  they  may  be  called — ^to  be  ap- 
plied, not  so  much  ratione  imperii^  as  imperio  ratianis^  and  that  while 
it  is  his  duty  not  to  lose  sight  of  any  of  them,  he  must,  in  every  case, 
exercise  his  discretion  in  applying  them,  ever  bearing  in  mind  that  the 
least  circumstance,  at  times,  is  sufiBcient  to  prevent  their  application. 
(RosT,  J.)  Ibid. 

20.  It  is  true  that,  in  the  construction  of  wills,  Courts  of  Justice  ought  not  to 
depart,  without  necessity,  from  the  proper  sense  <tf  the  words  used. 
That  necessity  seldom  occurs  in  cases  of  single  dispositions  unconnected 
with  others  the  will  may  contain.  But  when  the  several  dispositions  of 
the  will  are  constituent  parts  of  one  scheme,  each  must  receive  the  sense 
which  results  from  the  entire  instrument ;  and  the  rule  has,  in  that  case, 
reference,  not  to  the  terms  used  in  any  one  disposition,  but  to  the  entire 
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contents  of  the  will.  In  such  a  case,  if  there  is  just  reason  to  believe 
that  the  testator  has  used  terms  in  a  sense  different  from  that  sanctioned 
by  usage,  they  must  be  taken  in  the  sense  in  which  it  is  believed  he 
understood  them.    (Rost,  J.)  Ihid, 

21.  The  intention  of  the  testator  must  prevail  over  the  grammatical  meaning 

of  the  words  which  he  has  used,  provided  his  intention  is  ascertained  by 
dispositions  contained,  and  words  used  in  the  will,  and  it  is  manifest  that 
he  had  another  object  and  another  thought  than  that  which  the  terms 
used  in  a  particular  disposition  would  otherwise  convey.     (Rost,  J.) 

Ihid. 

22.  When  the  sense  of  a  particular  disposition,  resulting  from  the  entire  in- 

strument, has  been  ascertained.  Courts  may  go  further  in  cases  of  testa- 
ments than  in  cases  of  contracts,  in  disregarding  the  grammatical  mean- 
ing of  the  words  used,  so  far  indeed  as  to  supply  words  omitted,  which 
may  be  done  whenever  the  obvious  meaning  and  the  other  parts  of  the 
will  restore  these  words  naturally.     (Rost,  J.)  Ibid. 

28.  The  intention  of  the  testator  to  exclude  his  heirs  at  law,  at  all  events,  be- 
ing admitted,  the  conclusion  is  inevitable,  that  if  the  Cities  could  not 
take  the  legacies,  or  violate  the  conditions  which  the  testator  had  the 
r^ht  to  impose,  he  intended  to  vest  his  property  in  the  States  of  Loui- 
siana and  Maryland.    (Rost,  J.)  Ihid. 

24.  The  intention  of  the  testator  is  clear— that  if  the  bequest  to  the  Cities  did 

not  take  effect,  or  become  forfeited  by  the  violation  on  their  part  of  the 
conditions,  the  States  were  to  take  it  without  conditions,  as  the  next 
best  thing  he  could  do  to  insure  the  preservation  of  his  fortune,  and  the 
application  of  it,  in  his  name,  to  charitable  uses.    (Rost,  J.)        Ibid. 

25.  The  intention  of  the  testator,  and  the  sense  in  which  he  used  the  word 

lapge  being  manifest,  under  the  rule  already  cited,  and  the  additional 
one  "in  conditionibus  testamentorum  voluntatem potivs qvam  verba  eon- 
nderare  oportet"  that  sense  should  be  preferred  though  not  the  most 
correct  and  usual.     (Rost,  J.)  Ihid. 

26.  That  McDonogh  did  not  intend,  in  the  event  the  cities  could  not  take  the 

legacies,  that  the  States  should,  coupled  with  the  conditions — is  apparent 
from  his  requesting  the  Legislatures  of  the  States  to  carry  his  intentions 
into  effect  as  far  and  in  the  manner  which  should  appear  to  them  most 
proper.     (Rost,  J.)  Ibid. 

27.  Under  the  will  the  disposition  in  favor  of  the  City  of  New  Orleans  is  a 

bequest  to  pious  uses.     (Rost,  J.)  Ihid. 

28.  Under  the  Code  the  city  of  New  Orleans  can  accept  donations  made  to 

the  poor,  and  take  by  will  and  by  donation  inter  vi/oas.    (Rost,  J.) 

Ihid. 

29.  Cities  can  hold  property  patrimonially,  and  the  property  thus  held  may 

be  applied  by  law  to  any  object  for  which  the  city  is  bound  to  provide : 
and  there  is  nothing  contrary  to  public  policy,  or  injurious  to  creditors, 
in  the  enforcement  of  a  condition  appended  to  a  bequest,  and  without 
which  tiie  bequest  would  not  have  been  made^  that  the  property  given 
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shall  be  applied  to  some  of  those  objects  and  shall  never  be  alienated. 
The  giving,  on  such  a  condition,  is  a  reasonable  liberty  to  bestow,  and 
the  bequest,  by  providing  a  fund  which  the  city  was  otherwise  bound  to 
supply,  enriches  it  and  increases  its  means  to  meet  its  obligations. 
(RosT,  J.)  Ibid. 

80.  If  the  legacy  had  been  made  directly  to  the  poor,  or  the  children  of  the 

poor,  it  would  have  come  within  the  letter  of  the  law ;  the  City  would 
have  taken  charge  of  it,  and  administered  it  for  the  beneficiaries.  But 
this  is  not  the  only  form  such  a  disposition  can  assume^  and  the  bequest 
as  made,  comes  within  the  spirit  and  learning  of  our  jurisprudence  in 
the  matter  of  charitable  bequests.    (Rost,  J.)  IMd, 

81.  Donations  to  a  city  for  pious  uses,  and  for  the  erection  of  works  of  public 

utility,  stand  upon  the  same  footing — and  in  either  case  the  destination 
affixed  to  the  property  by  the  testator,  follows  it  in  the  possession  of  the 
legatee,  who  is,  notwithstanding,  vested  with  the  title.  (Rost,  J.)  Ihid, 

82.  Uncertainty  seems  to  be  the  essence  of  charitable  bequests.     Whenever 

the  beneficiary  is  designated  by  name,  he  has  a  legal  right  which  .he  can 
exercise,  and  his  merit  is  alone  to  be  considered — and  the  bequest  ceases 
to  have  the  peculiar  merit  of  a  charity.  Under  our  law  bequests  for  the 
poor,  or  for  their  benefit,  are  not  void  for  uncertainty.  (Rost,  J.)  Ihid. 
88.  If  the  disposition  in  the  will  was  in  favor  of  what  is  called  in  the  will,  the 
General  Estate,  it  is  invalid.  If  it  establishes  a  legal  and  an  equitable 
title  in  the  technical  sense  of  the  English  law,  it  is  equally  invalid.  But 
if  it  vests  in  the  City  a  title  in  full  ownership,  with  a  destination  to 
charitable  uses,  for  which  the  City  would  be  otherwise  bound  to  provide^ 
it  is  lawful,  and  may  be  carried  into  effect  One  of  these  positions  must 
be  taken.  It  is  then  impossible  to  evade  or  disregard  the  textual  provi- 
sions of  Article  1706  of  the  Code,  which  provides  that  a  testamentary 
disposition  must  be  understood  in  the  sense  in  which  it  can  have  effect, 
rather  than  in  that  in  which  it  can  have  none.  (Rost,  J.)  Ibid. 

34.  When,  under  all  the  different  interpretations  of  which  a  will  is  suscepti- 
ble, it  is  lawful  and  may  be  executed,  the  construction  should  rest  upon 
the  words  and  arguments  used  by  the  testator.  But  where  one  interpre- 
tation will  give  effect  to  the  will,  and  the  other  would  not,  the  decision 
of  the  law  supercedes  the  discretion  of  the  Judge,  and  commands  him 
to  assume  that  the  testator  intended  what  was  lawful  (Rost,  J.)  Jbid. 

85.  The  condition  in  the  will,  not  to  alienate,  is  not  unlawful  in  this  particular 

case.  A  city  may,  in  a  case  like  this,  be  deprived  of  the  jus  abutendi 
over  its  property  for  an  object  of  public  utility,  without  its  right  of  pro- 
perty being  affected  thereby ;  the  Legislature  having  always  the  right 
to  remedy  the  effects  of  the  disposition,  whenever  the  alienation  of  the 
property  given  becomes  of  public  advantage.  (Rost,  J.)  Ibid. 

86.  The  distinction  between  this  and  HenderscnCs  will  (5th  Annual)  is  obvious. 

Henderson  made  no  disposition  of  his  property  in  favor  of  any  one,  but 
simply  provided  that  it  should  forever  form  part  of  his  succession  and 
be  administered  by  his  executors  and  commissioners  to  be  named  after 
them  to  the  end  of  time — ^while  McDonogh  has  made  a  valid  disposition 
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of  his  property,  and  the  perpetuity  of  the  bequest  is  merely  the  conse- 
quence of  the  perpetual  existence  of  the  legatee.     (Rost,  J.)        Ibid. 

37.^  Under  the  will  of  McDonogK^  the  cities  of  New  Orleans  and  Baltimore  are 
not  invested  with  any  title  known  to  the  laws  of  Louisiana.  Under  our 
system  there  can  be  no  ownership  stripped  forever  of  the  right  of  pos- 
session, use,  administration  and  disposal.  Such  an  estate  has  no  war- 
rant in  our  Code,  nor  precedent  in  our  jurisprudence.  (Slidbll,  J.,  dis- 
senting.) Ibid. 

88.  The  law,  from  wise  motives,  permits  men  to  exercise  a  last  act  of  volition 
over  their  estate  by  disposing  of  its  ownership.  But  when  they  exer- 
cise this  just  privilege,  they  must  exercise  it  under  the  law.  They  have 
no  right  to  invent  new  tenures  of  property.    (SLmsLL,  J.,  dissenting.) 

lUd. 

39.  The  ownership  is  not  given  to  the  Cities.    The  language  is  not,  I  give  and 

bequeath  to  the  Cities — but  I  give  and  bequeath  to  the  Cities  to  and  for 
the  several  intents  and  purposes  hereinafter  mentioned.  Those  intents 
and  purposes  are  fully  expressed  in  subsequent  clauses  of  the  will.  Be- 
ing thus  referred  to,  they  must  be  considered  as  embodied  in  the  devising 
clause,  and  clearly  qualify  and  limit  it.    (Slidbll,  J.,  dissenting. ) 

lUA. 

40.  The  intention  of  the  testator  to  withhold  from  the  Cities  the  aymerthip  of 

his  estate,  in  any  sense  of  that  term  known  to  our  law,  admits  of  no 
doubt  It  is  interwoven  with  the  whole  theory  of  the  will,  and  speaks 
unmistakably  through  its  entire  contexts.    (Slidell,  J.,  dissenting.) 

Ihid. 

41.  The  real  legatee  intended  and  preferred  by  McDanogh  was  the  Ideal  Being 

which  he  designated  as  the  General  Estate.  The  Cities  were  intended 
to  be  the  mere  supervisors  of  the  Perpetual  Trust  which  be  desired  to 
create,  and  which,  in  its  turn,  was  to  be  the  source  of  the  other  trusts 
contemplated  by  the  wilL    (Slidell  J..,  dissenting.)  Ihid. 

42.  The  Ideal  Being,  contemplated  by  the  will,  has  no  legal  existence,  and  is 

incapable  of  taking.  And  the  State  of  Louisiana  and  Maryland,  by 
ratifying  the  institution  of  the  present  suit,  have  clearly  disapproved  of 
the  scheme  of  future  incorporations  contemplated  by  the  wilL  (Slidell, 
J.,  dissenting.)  Ihid. 

48,  It  is  apparent  from  the  will  that  McDonogVi  preference,  in  the  disposition 
of  his  property,  was  for  the  extraordinary  scheme  which  he  had  so 
elaborately  prepared.  He  desired  it  to  be  carried  out  in  its  entirety^  and 
forbade  the  Cities  to  violate  any  of  its  provisions.  But  still  an  appre- 
hension existed  in  his  mind  that  the  scheme  might  fail,  and  from  *  Vhat- 
8oever  cause  ^  this  failure  might  arise,  by  '*  whatsoever  means  ^  it  might 
come  to  pass,  his  desire  was  that  the  State  of  Lousiana  and  Maryland 
should  then  be  the  recipients  of  his  fortune,  who,  by  virtue  of  their 
sovereign  power,  could  accomplish  the  substantial  execution  of  such  of 
his  wishes  as  they  might  consider  lawful,  and  to  whose  discretion  and 
fidelity  he  was  willing  to  leave  their  execution.    The  great  object  of  the 
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testator  was  the  education  of  the  poor.  The  paramount  object,  with 
other  wishes  of  the  testator,  so  far  as  they  may  be  deemed  practicable 
and  politic,  the  States  can,  and  no  doubt  would,  in  good  faith  and  with  a 
just  discretion,  endeavor  to  accomplish;  and  thus  the  charitable  desire 
of  the  testator  would  be  disappointed  only  as  to  the  preferred  mode  of 
its  fulfillment,  an  alternative  of  his  own  choice  being  adopted.  (Slidell, 
J.,  dissenting.)  Tbid> 

44.  It  is  conceded  that  McDonogh  intended  to  exclude  his  heirs  at  law  from 
the  inheritance  of  his  property.  But  it  is  said  that  McDonogh  did  not 
dispose  of  the  title  and  ownership  of  the  efstate.  But  this  view  is  nar- 
row and  technical,  and  asks  from  an  unprofessional  mind  the  nice  accu- 
racy of  an  expert  conveyancer.  This  is  contrary  to  the  received  theory 
of  the  interpretation  of  wills.  The  law  is  indulgent  to  testators,  who 
are  regarded  as  inopes  comUU,  It  exempts  the  phraseology  of  wills 
from  technical  restraint,  and  obeys  the  clear  intention  of  the  testator] 
however  informal  the  language  in  which  it  may  be  announced.  If  that 
intention  be  even  obscured  by  conflicting  expressions,  it  seeks  the  inten- 
tion, rather  in  a  rational  and  consistent,  than  in  an  irrational  and  incon- 
sistent purpose.  Of  two  modes  of  construction  it  prefers  that  which 
will  prevent  a  total  intestacy.    (SLroEix,  J.,  dissenting.)  Ibid. 

46.  By  the  lapse  of  the  legacies  to  the  Cities,  the  testator  meant  their  failure 
to  take  effect  from  any  cause  whatever.  By  the  expression  **  said  lega- 
cies wholly,  or  partially  so  lapsed  shall  enure,  &c.  ;*'  he  evidently  meant 
the  property  embraced  in  those  legacies.  To  say  that  under  the  clause 
in  question  he  simply  intended  to  place  the  States  in  the  stead  of  the 
Cities — their  action  fettered  by  the  same  restrictions — their  title  qualified 
and  limited  by  the  same  anomalous  provisions  as  to  possession,  use  and 
management  is  to  obliterate  from  the  clause  its  closing  words,  which 
commit  to  the  States  respectively  a  dominion  controlled  only  by  their  own 
discretion.     (Sldjell,  J.,  dissenting.)  Ihid, 

46.  By  article  1698  of  the  Code,  ''the  testament  falls  by  the  birth  of  legitimate 

children  of  the  testator  posterior  to  its  date,"  and  it  makes  no  difference 
if  a  child  be  born  before  or  after  the  death  of  the  testator. 

Leu)i8  V.  Hare,  378. 

47.  The  positive  provisions  of  Article  1698  is  in  no  manner  affected  by  Article 

1556,  which  provides  that  revocation  of  donations  inter  mvos,  through 
the  birth  of  children  to  the  donor,  operate  only  up  to  the  dispoSaUe  por- 
tion. Ibid. 

48.  Action  to  annul  a  nuncupative  will  by  public  act     It  was  proved  that  one 

of  the  three  witnesses  to  the  will  was  not  present  when  it  was  written  by 
the  notary.    Held :    The  will  was  null  and  void. 

AUotoay  v.  Babineau^  469. 

ESTOPPEL. 

1.  Where  after  a  judgment  obtained  by  the  wife  against  the  husband,  for  a 
specific  amount,  a  public  act  has  been  made,  signed  by  the  husband  and 
wife,  fixing  the  sum  due  her  for  dotal  and  paraphernal  rights  at  that  es- 
tablished by  the  ja^gmeDt*-6uch  public  act  is  an  estoppel  to  the  wife's 
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claiming  from  the  husband,  as  against  his  creditors,  a  larger  amount. 
Third  persons  have  a  right  on  the  faith  of  the  public  act,  in  connection 
with  the  judgment,  to  consider  themselves  secure  in  purchasing  property 
of  the  husband  free  from  all  claim  on  the  part  of  the  vnic,  except  for 
the  balance  which,  by  the  act,  appeared  to  be  due  her. 

Judue  V.  Kerry  461. 

EVIDENCE.     , 

1.  Parole  evidence  is  inadmissible  to  prove  either  the  sale  of  a  slave,  or  ac- 

knowledgments tending  to  shew  the  ratification  of  an  unauthorized  sale 
of  a  slave,  Hudnall  v.  Watt  A  De  Saulles,  6. 

2.  Plaintiffs  offered  in  evidence  an  instrument  purporting  to  be  a  will  of  their 

father,  made  before  a  notary  public  and  three  witnesses,  for  the  sole 
purpose  of  showing  an  acknowledgment  therein  by  the  testator  that  the 
plaintiffs  were  his  natural  children,  ffeld :  That  the  will  was  admis- 
sable  for  the  purpose  for  which  it  was  offered,  although  never  probated. 

Remy  v.  Municipality  No,  TtoOy  27. 

3.  Plaintiffs  offered  in  evidence  a  transcript  of  the  proceedings  of  the  Second 

District  Court  of  New  Orleans,  putting  the  plaintiff  in  possession  as 
heirs  of  their  father.  Held :  That  the  document  was  admissible  to  prove 
rem  ipgam.  Ibid. 

4.  Parole  evidence  is  inadmissible  to  show  the  declarations  of  a  surety,  made 

at  the  time  of  his  signing  the  note,  but  out  of  the  presence  of  his  co- 
surety— ^the  object  of  which  evidence  was  to  show  what  the  surety  sup- 
posed was  the  nature  of  his  obligation.  Goaserand  v.  Lacour^  75. 

5.  When  a  sale  is  made  in  writing,  which  contains  no  receipt  for  the  price, 

nor  acknowledgment  of  payment — the  presumption  will  be  that  the  mo- 
ney was  not  paid.  Kennedy  v  BeaseUy,  88. 

6.  Under  the  Spanish  Government  verbal  sales  of  lands  might  perhaps  be 

shown,  but  only  in  the  case  of  actual  and  continued  possession  by  the 
purchaser.  Riddle  v,  Batliffe,  106. 

7.  The  improper  reception  of  parol  evidence  offered  by  the  State,  of  the  con- 

tents of  a  policy  of  insurance,  is  cured  by  the  subsequent  introduction 
of  the  policy  by  the  defendant  AStat^  v.  Cazeau,  109. 

8.  Where  heirs  have  been  recognized  as  such  and  put  in  possession  of  the 

succession  afterwards,  and  obtained  a  judgment  on  the  final  account 
rendered  by  the  Curator — it  is  sufficient  evidence  of  their  capacity  as 
such  to  authorize  a  judgment  against  the  Curator's  surety.  The  burthen 
of  proof  will  rest  on  the  other  party.     Heirs  ofMaguire  v.  Bass^  270. 

9.  Where  the  return  of  an  execution  against  the  surety  of  a  defaulting  cura- 

tor shows  that  the  case  was  "settled  by  the  parties,''  the  creditors,  in 
the  absence  of  further  explanation,  have  a  right  to  consider  the  amount 
of  the  execution  as  having  been  paid  in  cash.      Gates  v.  Walker^  277. 

10.  The  evidence  of  one  witness  is  sufficient  to  prove  payment  of  a  pre-exist- 
ing obligation,  even  exceeding  five  hundred  dollars :  the  rule  of  evidence 
contained  in  article  2257  of  the  Civil  Code,  being  applicable  to  the  proof 
of  contracts,  not  to  the  proof  of  the  extinction  of  contracts. 

(y Bryan  v.  Mynn,  807. 
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11.  When  an  act  wiu  seingprive  is  permitted  to  be  read  in  evidence,  without 

objection,  proof  of  its  execution  is  waived.      Tyler  v.  Mareellin,  312. 

12.  The  declarations  of  a  wife  are  not  admissible  in  evidence  against  the  hus- 

band. Duhoia  V.  Ferrandf  873. 

18.  In  an  attempt  to  make  the  admission  of  the  wife  evidence  for  the  husband, 
on  the  ground  that  she  acted  as  his  agent,  it  is  essential  to  show  not  onl  j 
the  agency,  but  that  the  admission  itself  appeared  closely  and  intimately 
connected  with  the  sul^ject  matter  of  the  agency.  The  mere  fact  of  a 
note  having  been  executed  in  favor  of  the  wife,  does  not,  per  m,  create 
the  presumption  that  she  acted  as  the  agent  of  her  husband.  If  she 
acted  as  bis  agent  in  making  a  settlement  for  him,  in  which  the  note  in 
question  was  given,  that  fact  should  have  been  shown.  Ibid. 

14.  Action  on  a  written  contract,  leasing  "  the  ground  floor  of  the  brick  buil- 

ding on  the  corner  of  Lafayette  and  New  Levee  streets,'*  &c.  The  an- 
swer set  up,  that  all  the  premises  leased  were  not  delivered.  Parole 
evidence  was  admitted  **of  the  acts  and  declarations  of  the  defendant 
showing  that  the  apartment  occupied  by  him  was  only  part  of  the  ground 
floor  to  which  he  was  entitled  under  the  contract,  according  to  the  un- 
derstanding of  the  parties."  To  the  admission  of  this  evidence  a  BiU  of 
Exceptions  was  taken.  By  the  Court:  The  objection  to  the  admissi- 
bility oi  the  evidence  is  not  tenable.  The  Code  of  Practice,  art  329, 
provides:  "when  the  defendant  in  his  answer  alleges,  on  his  part,  new 
facts,  those  shall  be  considered  as  denied  by  the  plaintiff— therefore, 
neither  replication  nor  r^oinder  shall  be  admitted."  Under  this  provi- 
sion it  was  perfectly  competent  for  the  plaintiff  to  show  in  what  manner 
the  delivery  of  the  property  had  been  effected,  particularly  as  the  de- 
fendant had  put  the  matter  at  issue  by  his  answer. 

CorhettY.    Costello,  427. 

15.  Parties  cannot  be  controlled  as  to  the  order  in  which  they  choose  to  intro- 

duce their  evidence.  Suecemon  o/Barr,  468. 

16.  Plaintiff  charged  an  indebtedness  on  the  part  of  defendant  for  advances, 

as  would  appear  by  vouchers,  from  No.  1  to  12,  that  would  be  produced 
on  the  trial.  On  the  trial  a  contract  was  offered  in  evidence,  to  the  ad- 
mission of  which  a  bill  of  exceptions  was  taken.  Held :  the  evidence 
was  properly  admitted.  The  defendant  might  have  craved  oyer  of  the 
vouchers,  of  which  the  contract  was  one — and  having  filed  his  answer 
without  doing  so,  the  presumption  is,  he  knew  what  they  were. 

Dunlap  V.  Bretie^  479. 

17.  Under  the  Code  of  Practice  and  laws  of  this  State,  there  is  no  other  mode 

of  compelling  a  party  to  a  suit  to  give  evidence  than  that  by  interrogato- 
ries on  fiftcts  and  articles.  Billedeau  v.  Keller^  487. 

18.  Defendant's  counsel  having  objected  to  an  affidavit  made  by  the  deceased 

for  the  arrest  of  the  prisoner,  as  evidence  of  a  dying  declaration — parol 
proof  was  offered  and  admitted,  that  when  the  deceased  made  his  decla- 
rations to  the  magistrate,  he  considered  himself  in  a  dying  state — to 
which  evidence  a  bill  of  exceptions  was  taken.  By  the  Court :  After 
the  defendant  had  himself  objected  to  these  declarations,  reduced  to 
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writing  in  the  form  of  an  affidavit  for  his  arrest — ^he  could  not  with  anj 

propriety  turn  round  and  object  to  evidence  being  given  by  parol  of 

what  the  deceased  did  declare  before  the  magistrate. 

State  V.   Viaux  674. 

BIgnfttnre  of  Drawer— See  BUls  of  Ezchange—IOifyMy  r.  BuimeU^  4S9. 
See  Coarto— J2A«o  r.  Tb^r,  28 

FIERI  FACIAS. 

I.  Under  a 7?.  fa.  from  the  Circuit  Court  of  the  United  States,  in  a  suit  against 
David  8tanhoToug\  the  Marshall,  without  any  permission  from  the  Dis- 
trict Judge,  went  into  the  Clerk's  ofiBce  in  the  District  Court  of  the  Pa- 
rish of  Madison,  in  which  were  certain  suits  pending,  entitled  /.  Stan- 
horaugh  v.  D.  McCall^  and  seized  the  notes  sued  on,  and  also  made 
what  he  terms  in  his  return,  a  seizure  of  the  judgment,  or  decrees  of 
seizure  and  sale,  and  gave  notice  of  seizure  to  the  Clerk  of  the  Court 
and  to  the  Curator,  D,  Stanborough,  but  none  to  McCall^  the  debtor. 
Stockton  afterwards  bought  these  notes  at  the  sale  made  by  the  Marshall. 
Held:  that  the  proceedings  of  the  Marshall  were  a  gross  and  unprece- 
dented disturbance  of  the  Clerk  in  the  performance  of  his  official  duties 
as  custodian  of  the  records  of  the  Court  and  conferred  no  title  upon 
Stockton^  at  whose  instigation,  it  seems,  they  were  had.  The  Marshall 
had  no  right  to  take  the  notes  without  a  previous  order  from  the  District 
Court,  in  whose  custody  they  were ;  and  the  acts  done  by  the  Marshall 
were  insufficient  to  effect  a  seizure  and  form  the  basis  of  a  sale. 

Stanborough  v.  McCally  9. 

GARNISHEE. 

See  AtUcbment— JVa<A«r«<o»  ▼.  OwUfrfon  286. 

HUSBAND  AND  WIFK 

1.  No  separation  of  husband  and  wife  can  be  decreed  for  cause  of  abandon- 

ment without  a  compliance  with  Article  143  of  the  Code. 

Perhim,  Jr.,  v.  PottB,  his  Wife,  14. 

2.  The  law  presupposes  the  possibility  of  a  reconciliation  between  husband 

and  wife,  and  its  policy  is  to  bring  them  together  again.  Ibid. 

3.  Vague  and  general  allegations  cannot  support  a  petition  in  an  ordinary 

civil  suit  The  cause  of  action — the  object  of  the  demand  and  the  na- 
ture of  the  title,  must  be  stated  with  such  certainty  as  to  apprise  the 
defendant  of  every  circumstance  necessary  to  put  him  on  his  just  defence, 
and  to  bar  a  subsequent  investigation  of  matters  once  decided.  A  party 
can  be  permitted  to  derive  no  advantage  from  the  obscurity,  or  generality 
of  his  allegations ;  and  sound  policy  requires  that  there  should  be  no 
relaxation  of  these  rules,  especially  in  proceedings  of  this  kind,  which 
involve  the  fate  of  individuals,  and  the  most  important  interests  of  so- 
ciety. Ihid. 

4.  A  married  woman  is  liable  in  damages  to  the  injured  party  for  any  offence 

(d^lit)  committed  by  her,  and  she  is  not  relieved  from  liability  by  the 
fact  of  her  husband's  presence,  or  concurrence. 

Brown  v.  Crockett,  80. 
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HUSBAND  AND  WIFE,  (continued). 

5.  Property  purchased  with  the  paraphernal  funds  of  the  wife  is  her  separate 

property — and  not  liable  for  the  debts  of  the  community. 

MetcalfY,  Clark,  286. 

6.  It  is  not  necessary  that  an  investment  of  paraphernal  funds  in  the  name 

of  the  wife  should  appear,  as  such,  in  the  act  by  which  the  property  is 
acquired.  The  wife,  in  all  cases,  would  be  bound  to  show  the  reality  of 
the  sale  to  her  dehors  the  act — and  the  same  proof  would  be  necessary 
in  order  to  make  the  acknowledgment  in  the  act  binding  upon  her. 

IJnd, 

7.  The  insolvency  of  the  husband  will  not  prevent  a  conveyance  of  property 

by  him  to  his  wife  for  the  purpose  of  replacing  her  dotal  and  paraphernal 
effects,  alienated  during  the  marriage.  Judice  v.  Neda,  484. 

8.  Property  conveyed  to  the  husband,  in  lieu  of  a  sum  of  money  inherited  by 

the  wife,  is  paraphernal.  Oravenberg  v.  Satoie,  499. 

9.  A  married  woman  cannot,  by  surrendering  to  her  husband  the  partial  or 

entire  administration  of  her  paraphernal  property,  exonerate  herself  from 
liability  for  debts  incurred  for  her  individual  use,  or  for  the  purpose  of 
rendering  that  property  productive.  Patterson  v.  FraeeTy  512. 

See  Community. 

SeeJS»toppe\—Judicsv  JPfrr,461. 
Bee  Rea  Jodlcata— iAmN^  y.  Xerr  461. 

INJUNCTION. 
•■  1.  Matters  available  in  the  defence  of  fk  suit  will  not  authorize  an  injunction. 

Megget  v.  Lynch,  6. 

2.  On  the  dissolution  of  an  injunction  staying  the  execution  of  a  judgment 
bearing  8  per  cent,  20  per  cent,  damages  may  be  allowed.  But  a  fur- 
ther allowance  of  8  per  cent  interest  would  be  giving  16  per  cent  in- 
terest, which  is  illegal.  Woods  v.    Wylie  <&  Egana,  18. 

8.  A  judgment  was  obtained  by  WaUh  against  Lehlano  for  the  price  of  a 
slave — conditioned  that  no  execution  should  issue  until  WaUh  had  fur- 
nished personal  or  mortgage  security  to  protect  Leblanc  from  disturbance 
or  eviction.  Wahh  executed  a  mortgage,  and  sent  a  sheriff  with  a  copy 
of  the  mortgage  and  a  fl.  fa,  to  Lehlanc,  Leblanc  enjoined  the  writ — 
and  the  main  ground  was  that  no  formal  notice  of  the  mortgage  had 
been  given  before  the  writ  issued.  Held :  the  mere  issuing  of  the  writ 
worked  no  injury  to  Lehlanc.  Before  any  attempt  was  made  to  execute 
it,  he  had  notice  of  the  execution  of  the  mortgage,  and  refused  to  accept 
it,  not  on  the  ground  of  an  informal  tender,  but  that  the  mortgaged  pro- 
perty was  insufficient  It  seems  inequitable  to  allow  the  plaintiff  to  en- 
join upon  this  mere  objection  of  form,  which  he  did  not  make  at  the 
time.  He  might,  it  is  true,  have  reasonably  objected  to  pay  the  costs  of 
issuing  the  fieri  facias — ^but  ought  to  have  been  satisfied  with  the 
mortgage,  and  paid  the  debt  Lehlanc  v.    Walsh,  67. 

4.  When  the  judgment  enjoins  bears  ten  per  cent  interest,  no  more  interest 
can  be  allowed  on  the  dissolution  of  the  injunction. 

ffood  V.  Knox,  73. 
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INJUNCTION,  (continued). 

5.  Upon  the  dissolution  of  an  injunction,  which  arrests  the  execution  of  a 

judgment,  the  judgment  creditor  is  only  entitled  to  interest  to  the  date 
of  the  dissolution.  Amis  y.  Banh  of  Kentucky^  441. 

6.  Matter  which  may  be  pleaded  to  the  merits,  cannot  be  made  grounds  for 

an  injunction.  Lafleur  v.  Mouton^  489. 

7.  An  injunction  will  not  be  dismissed  when  it  appears  that  the  party  will  be 

immediately  entitled  to  the  same  remedy.  Ibid. 

flee  Appeal— PeU&rin  r.  Lavoitj  486. 

INSURANCE. 

1.  As  a  general  rule,  the  warranty  of  seaworthiness  during  the  whole  voyage 

is  the  same,  whether  the  insurance  be  on  the  ship,  or  on  goods,  and  the 
underwriters  are  not  bound  to  pay  any  loss  resulting  from  that  cause 
after  the  commencement  of  the  voyage. 

Lapene  &  Ferre  r.  Sun  Mutual  Insurance  Co.,  1. 

2.  If  there  be  unseaworthiness  at  the  commencement  of  the  voyage,  and  the 

defect  is  cured  before  loss,  a  subsequent  loss  is  recoverable  under  the 
policy.  Ibid. 

INSOLVENT  AND  INSOLVENT  PROCEEDINGS. 

1.  The  only  formality  required  by  law  to  make  absent  creditors  parties  in 

cases  of  voluntary  surrender  under  the  Acts  of  1817,  is  the  appoint-  ** 

ment  of  Counsel  to  represent  the  absent  creditors. 

Northern  Bank  of  Kentucky  v.  Squires^  318. 

2.  It  is  well  settled  that  State  insolvent  laws,  discharging  the  obligation  of 

future  contracts,  are  constitutional     (SLiDELii,  C.  J.)  Tbid. 

3.  All  the  creditors  of  an  insolvent,  privileged  as  well  as  ordinary,  should 

be  made  parties  to  the  tableau,  and  accordingly  notified.  In  a  concurso^ 
all  the  creditors  of  the  insolvent  are  considered  as  plaintiffs  and  defend- 
ants, and  their  respective  claims,  whether  privileged,  mortgage  or  ordi- 
nary, must  be  settled  contradictorily  on  a  tableau  of  distribution.  A 
separate  tableau  among  a  particular  class  of  creditors  cannot  be  viewed 
but  as  irregular,  and  not  sanctioned  by  law. 

Peter  Conrey  v.  His  Creditors^  371. 

JUDGMENT. 

1.  In  an  attachment  suit,  if  the  judgment  does  not  decree  that  the  plaintiff 

shall  be  paid  by  privilege  out  of  the  proceeds  of  the  property  attached, 
it  will  be  regarded  as  an  ordinary  judgment. 

Stuscession  of  Caldwell^  43. 

2.  A  judgment  obtained  against  one  who,  though  cited,  dies  before  issue 

joined,  is  a  nullity. 

Neu>  Orleans  <fc  Car.  R  Road  v.  Liles^  80. 
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LEASE. 

1.  Blois  leased  a  warehouse  from  plaintiff,  in  which  were  certain  goods  bought 

by  him.  He  transferred  these  goods  to  his  vendor  in  part  payment  of 
the  price,  who  sold  them  to  other  parties.  Plaintiff  sequestered  the 
goods,  and  claimed  upon  them  the  lessors  privilege.  Held:  that,  as  the 
transfer  by  the  lessee,  and  sabsequcnt  sale  by  his  vendor,  took  place 
before  there  was  any  default  by  the  tenant  to  pay  his  rent,  and  before 
any  action  taken  by  the  landlord,  the  lessor  had  no  privilege. 

Smith  V.  BloU^  10. 

2.  The  lessor  may  enforce  his  privilege  on  the  furniture  in  the  leased  premi- 

ses— though  the  lessee  reside  in  another  parish. 

Heirs  ofLalaurie  v.  Wbods^  866. 
8.  The  failure  of  the  lessee  to  pay  the  rent  authorizes  the  lessor  to  swear 
that  he  has  good  reason  to  apprehend  that  the  property  will  be  removed 
from  the  premises  leased.  Ibid. 

4.  The  landlord  loses  his  privilege  by  permitting  fifteen  days  to  elapse  after 

the  removal  of  the  goods,  without  taking  action  to  secure  this  privilege. 

Famet  et  al  v.  Their  Creditors^  372. 

5.  It  is  impossible  to  give  to  an  amicable  arrangement  by  an  insolvent  with 

a  part  of  his  creditors,  without  a  formal  assignment  and  a  formal  pos- 
session, the  effect  of  a  eesaio  honorum,  by  which  the  rights  of  creditors 
are  fixed  at  the  date  of  the  surrender.  Ther^ore^  the  Undlord's  privi- 
lege is  not  preserved  by  such  an  amicable  arrangement,  fifteen  days 
having  eUpsed  after  the  removal  of  the  goods.  Ibid. 

6.  The  failure  of  a  tenant  to  pay  the  rent,  authorizes  the  landlord  to  make 

affidavit  that  he  has  good  reason  to  fear  the  property  may  be  removed 
from  the  premises  leased.  Wallace  v.  Smithy  874. 

7.  The  landlord  has  a  lien  on  goods  on  storage  to  the  amount  of  storage  due. 

Ibid. 

8.  The  Act  of  21st  March,  1850,  which  gives  the  landlord  a  summary  pro- 

cess for  the  expulsion  of  a  tenant,  is  not  in  violation  of  Articles  118  and 
119  of  the  Constitution  of  1845.  Walkuie  v.  Smith,  376. 

9.  Proceedings  under  this  statute  are  summary,  and  are  tried  without  a  jury. 

Ibid, 

10.  It  is  only  after  the  lessor  has  been  called  on,  and  his  refusal  or  neglect  to 

make  repairs,  that  the  lessee  has  authority  to  make  them,  and  if;  before 
such  call,  the  repairs  are  negligently  made  by  an  employe  of  the  Icsseei 
the  lessee  is  liable  for  damages.     C.  C.  2663,  2664. 

Caldwell  V.  Snoto,  392. 

11.  Where  a  contract  of  lease  expressly  excludes  the  right  of  sub-leasing, 

the  premises  cannot  be  leased  without  the  consent  of  the  lessor. 

Prieur  v.  Depouilly  et  aly  399. 

12.  It  is  not  necessary  that  the  lessor  should  take  any  notice  of  the  contract 

of  sub-lease,  or  seek  to  interfere  with  it  any  further  than  it  interferes 
with  his  rights.  ^^ 

18.  Article  2696  of  the  Code,  prohibiting  the  lessee  to  sub-lease,  is  to  be  con- 
strued against  the  lessee.  ^^' 
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LEASE,  {continued). 
13.  Where  the  lessee  sub-leases,  without  the  lessor's  consent,  such  sub-lease 
does  not  affect  the  lessor's  right  against  his  immediate  lessee,  and  the 
lessor  cannot  be  compelled  to  resort  to  an  action  to  rescind  the  lease, 
and  may  exei'cise  his  privilege  on  the  property  in  the  leased  premises. 

Ihid, 

Damages  allowed  for  provisional  aeianre. 
Bee  Dhm^fs^tr—Flee^icood  ▼.  Dwight^  481 . 

LESION. 

1.  The  purchaser  is  not  entitled  to  a  diminution  of  the  price  where  the  de- 

ficiency in  the  land  does  not  exceed  one- twentieth  of  the  tract  sold. 

Woodward  v.  LedouXj  85. 

2.  The  right  to  rescind  a  sale  for  lesion  beyond  moiety,  is  the  only  restraint 

upon  the  liberty  of  the  citizen  to  bind  himself  and  his  property  accord- 
ing to  the  dictates  of  his  own  judgment :  and  the  evidedce  relied  on  to 
establish  lesion  should  be  peculiarly  strong  and  conclusive. 

Dema/ret  v.  Hawkins,  488. 

LEVEES. 

1.  A  front  proprietor  on  the  river  cannot  be  held  bound  to  make  reparation 

for  the  consequences  of  an  accident,  unless  he  was  in  fault  when  it  oc- 
cured.  Watson  v.  LedouXy  68.  . 

2.  The  Act  of  1829,  relative  to  Roads  and  Levees,  so  far  as  the  parish  of 

Pointe  Goup6e  is  concerned,  was  repealed  by  the  Act  of  8th  February, 
1831.  n>id, 

LIS  PENDENS. 

1.  T.  sued  his  wife  for  a  separation  from  bed  and  board,  and  in  the  same 
action  sought  to  have  annulled  certain  notes  which  he  alleged  had  been 
given  by  him  to  her  without  consideration.  He  made  B.,  who  held  the 
notes,  a  party,  and  charged  that  B.  had  notice  that  the  notes  were  given 
without  consideration.  Subsequently  B.  sued  T.  on  the  notes,  and  T. 
pleaded  lis  pendens.    Held :    That  the  plea  was  good. 

Bischoffy.  Theurer,  15. 

LITIGIOUS  RIGHTS. 

For  sale  of-^e  ^sAe-rMcOariy  v.  Splane,  4S2. 

MANDAMUS. 

1.  No  mandamus  will  be  issued  when  the  applicant  has  an  adequate  remedy 

by  appeal  State  v.  Tlie  Judge  qf  the  Fourth  District  Court,  92. 

2.  The  supervisory  power  of  the  Supreme  Court,  through  writs  of  mandamus, 

is  limited  to  those  cases  where  its  exercise  is  incidental  to  and  in  further- 
ance of  its  appellate  jurisdiction. 

State  V.  TJie  Judge  of  the  Fourth  District  Court,  288. 

MANDATE. 

1.  Where  the  agent  contracts  for  a  foreign  principal,  the  credit  is  presumed 
to  be  given  to  him.  Thorne  v.  Tait,  8. 

See  Svatiy—SaUmberrif  t.  Loucka,  90. 
70 
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MARRIED  WOMEN. 

LUblUty  of,  for  offenoes,  ((UU«»)~See  Hiuband  k  Wife— ITroum  ▼.  CroeMt,  80. 

MINORS. 

1.  F.,  the  tutor  of  a  minor,  purchased,  at  a  judicial  sale,  a  slave  belonging  to 

the  minor,  and  the  widow  in  community.  The  widow  approved  of  the 
purchase.  Afterwards  F.  was  removed  from  the  tutorship,  his  account 
homologated — and  R.,  being  appointed  in  his  stead,  was  authorized  by 
the  Court  to  receive  the  price  of  the  sale,  ffeld: — This  judgment  was, 
by  implication,  a  judicial  approval  of  the  sale,  and  the  Probate  Court 
was  competent  to  sanction  it  It  may  well  have  been  considered  by  the 
Probate  Judge  advantageous  for  the  minors  that  their  new  tutor  should 
take  the  value  of  the  slave  in  money,  rather  than  bring  suit  against  F. 
to  rescind  the  sale.  Cohmb  v.  Jonss  442. 

2.  It  seems,  from  the  phraseology  of  Article  2139  of  the  Civil  Code,  that  a 

minor  injured  by  a  violation  of  its  provisions,  or  his  tutor  under  judicial 
sanction,  may  waive  the  penalty  which  it  establishes,  and  claim  indem- 
nity for  the  loss.  Ibid. 
8.  A  minor,  who  is  a  married  woman,  is  not  incapaciated  by  Article  374  of 
the  Code  from  incurring  debt  beyond  the  amount  of  one  yearns  revenue, 
for  her  individual  use,  or  for  the  benefit  of  her  paraphernal  property. 

Patterson  v.  Fraser,  612. 

Mortgage  of  MinorB — See  Mortgage— Jtf«re<^  t.  Canange,  87. 
See  Parent  and  Child—Lea  ▼.  Richard«my  M. 

MORTGAGE. 

1.  It  is  true,  that  by  the  Code,  the  property  of  the  tutor  is  tacitly  mortgaged 

in  favor  of  the  minor  from  the  day  of  the  appointment  of  the  tutor,  as 
security  for  his  administration,  and  for  the  responsibility  whi(h  results 
from  it  But  an  interpretation  of  this  provision,  independent  of  tother 
principles  of  our  laws  and  jurisprudence,  is  inadmissible. 

Mercier  v.  Can&nge^  87. 

2.  Ordinary  mortgages  are  required  to  be  created  by  the  formal  written  con- 

sent of  the  parties,  for  specific  sums,  and  to  be  inscribed  upon  the  public 
records.  But  the  tacit  mortgage  operates  secretly,  and  by  a  legal  fiction. 
It  is  in  derogation  of  common  right  It  should,  therefore,  be  strictly 
construed.  The  propriety  of  such  strict  construction  is  aided  by  the 
consideration  that  the  system  of  tacit  mortgages  is  one  which  tends  to 
impair  public  confidence,  and  check  that  free  circulation  of  property 
which  is  so  conducive  to  the  general  prosperity.  Ibid, 

8.  As  against  innocent  third  persons,  purchasers,  or  mortgagees  for  a  valu- 
able consideration,  the  language  of  the  Code  may  be  properly  interpreted 
as  applymg  to  the  ostensible  property  of  the  tutor,  and  as  not  extending 
to  that  in  which  he  has  only  a  covert,  equitable  interest  Ibid. 

4.  The  law  treats  minors  as  a  privileged  class  in  certain  respects;  but  its 
protection  is  not  to  be  strained  to  the  detriment  of  the  great  mass  of 
society,  or  to  the  sacrifice  of  that  well-settled  rule  which  regards  with 
favor  the  rights  of  an  innocent  purchaser,  and  refuses  to  affect  him  by 
a  secret  equity.  Ibid. 
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MORTGAGE,  (Continued). 

5.  There  is  nothing  in  the  Code  to  limit  the  minor's  t&cit  mortgage  to  the 

property  which  stands  upon  the  public  records  in  the  name  of  the  tutor. 
The  Article  of  the  Code  is  general  in  its  terms,  and  embraces  all  the 
property — tau$  Im  bient — which  caB  be  shewn  to  belong  to  the  tutor. — 
(RosT,  J.,  dissenting.)  Jhid. 

6.  The  tutor  has  himself  acknowledged  that  he  placed  the  property  in  the 

name  of  his  sister,  to  keep  it  from  the  minor's  mortgage.  He  could  not 
do  indu^ctly,  what  he  could  not  have  done  directly.  (Host,  J.)    Ihid. 

7.  The  effect  of  the  pact  de  non  alienando,  so  far  as  the  party  in  whose  favor 

it  operates  is  concerned,  is,  that  in  contemplation  of  law,  the  property 
remains  in  the  possession  of  the  original  debtor,  notwithstanding  it  may 
have  been  alienated  by  him ;  and  those  who  purchase  it,  or  acquire  real 
rights  on  it,  are  presumed  to  know  th«3  titles  and  incumbrances  under 
which  they  hold.  Guemard  v.  Soulie,  58. 

8.  The  mortgagee,  in  such  a  case,  has  a  right  to  proceed  by  the  via  executivay 

after  the  alienation,  as  if  the  property  still  belonged  to  the  mortgagor. 

Ibid, 

9.  A  purchaser  at  sherifTs  sale  can  compel  the  recorder  to  erase  from  his 

books  of  record  a  judicial  mortgage,  the  registry  of  which  is  posterior 
ill  date  to  that  of  the  mortgage  under  which  the  property  was  sold,  so 
far  as  the  same  bears  upon  the  property  purchased. 

Stewart  v.  Allain^  64. 
10.  The  purchaser  of  property,  under  a  probate  sale,  who  assumes  the  pay- 
ment of  a  mortgage  resting  upon  the  property,  cannot  urge  that  the  sale 
canceled  the  mortgage ;  nor  are  such  purchasers  third  possessors,  in  the 
sense  which  would  require  the  holder  of  the  mortgage  claim  to  pursue 
his  rights  under  the  hypothecary  form  of  action. 

Eebert  v.  Doussan,  267. 
11.  The  decision  in  Alexander  v.  Jacobs^  5  M.  682,  was  made  before  the  adop- 
tion of  the  Code  of  Practice,  and  is  not  law  now.  The  Code  of  Practice 
(arts.  68,  69,)  not  only  defines  the  hypothecary  action,  but  declares 
under  what  circumstances  it  may  be  enforced,  and  no  where  is  it  laid 
down  that  when  mortgaged  property  has  been  seized  and  sold,  the  mort- 
gagee, before  proceeding  against  the  third  possessor,  must  first  bring 
suit  against  the  seizing  creditor  to  obtain  payment  out  of  the  proceeds 
of  the  object  he  has  sold.  Gomez  v.  Courcelle^  8^04. 

12.  It  is  not  necessary  before  proceeding  against  the  third  possessor  of  mort- 

gaged property,  for  the  hypothecary  creditor  to  show  that  a  fi,  fa,  has 
been  sued  out  against  the  debtor  and  a  return  of  nuUa  bona  made. 

Ihid. 

13.  The  law  accords  priority  to  the  oldest  mortgage,  and  a  sale  under  a 

younger  tacit  mortgage  does  not  defeat  the  older.  The  property  affected 
passes  cum  onore^  and  the  vendee  receives  it  burthened  with  its  prior 
incumbrance'  Ibid, 

14.  Plaintiffs  bought  at  sheriff's  sale  a  plantation  and  slaves,  on  the  7th  Jan., 

1848.  The  Recorder  certified  that  a  mortgage,  inscribed  ISth  October, 
1848,  existed  on  the  property.    Plaintiffs  sued  the  Recorder  to  compel 
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him  to  erase  the  mortgage  so  far  as  their  property  was  concerned — and 
obtained  judgment  By  the  Court — ^The  judgment  appears  to  us  per- 
fectly in  conformity  to  the  rights  of  the  parties. 

Cliauf>in  v.  Chaiz^  397. 

15.  A  creditor  with  a  tacit  mortgage  is  not  bound  to  follow  the  proceeds  of 

the  sale  of  the  property  in  the  hands  of  the  Sheriff,  and  enjoin  him  from 
paying  them  over:  he  may  pursue  the  property  itself. 

Judice  V.  JT^rr,  461. 

1 6.  The  rule  is  without  exception  that  the  mor^ge  falls  with  the  principal 

obligation  to  which  it  is  accessory.  LeBeau  v.  Qla2e^  474. 

17.  In  judicial  sales  the  amount  of  mortgages  not  due,  enure  to  the  benefit  of 

defendant  in  execution.  Demaret  v.  Edwhins,  483. 

18.  It  is  not  necessary  to  re-inscribe  a  mortgage,  where  the  property  has  been 

sold  at  a  succession  sale  and  the  proceeds  reduced  to  possession. 

Succession  of  JDeje^n,  505. 

19.  The  transfer  and  possession  of  a  mortgage  note  will  enable  the  transferree 

to  obtain  an  order  of  seizure  and  sale — though  the  public  act  of  transfer 
shows  no  acceptance  by  the  transferree. 

Bacon  v.  Maskell,  507. 

20.  Where  the  vendor  has  bound  himself  to  raise  certain  mortgages  on  the 

property  sold,  he  will  not  be  entitled  to  an  order  of  seizure  and  sale> 
unless  he  can  show  by  authentic  act  that  he  has  done  so.  Itid^ 

Whether  mortgages  which  executor  is  bound  to  raise  to  sell  property,  Ac  ,  should  be  re- 
inscribed.    f^Fontenet^.  DebaOlon,  509. 

See  Practice— J2^)&0Mam  t.  TWtf,  78. 

NEW  ORLEANS. 

1.  Under  the  successive  constitutions  of  Louisiana,  the  city  of  New  Orleans 

and  its  officers  have  been  made  permanent  functionaries  of  government 
for  all  purposes  of  police  and  good  order,  and  for  the  punishment  of 
minor  crimes  and  offences.  The  police  and  good  order  of  a  city  include 
the  education  of  youth,  and  the  care  of  the  poor  within  its  limits. 
(RosT,  J.)  State  v.  Executors  of  McDonogh,  171 

2.  The  35th  section  of  the  Act  of  23d  February,  1852,  provides  a  summary 

mode  of  proceeding  by  the  city  of  New  Orleans  against  defaulting  tax 
payers — and  substitutes  a  constructive  notice  by  advertisement,  in  place 
of  personal  citation.  This,  being  in  derogation  of  common  right,  must 
receive  a  strict  construction,  and  will  not,  therefore,  be  applied  to  the 
collection  of  taxes  assessed  before  the  passage  of  the  Act. 

City  of  New  Orleans  v.  Cochrane^  365. 
8.  Under  the  Act  of  1832,  providing  for  the  opening  of  streets  in  New  Or- 
leans, there  must  be  published  in  the  newspapers  a  notice  of  the  day  on 
which  the  Commissioners  will  present  to  the  Court  their  estimate  and 
assessment  for  confirmation.  A  certificate  of  the  Clerk  of  the  Court  is 
not  evidence  of  such  publication.  It  must  be  proved,  under  oath,  as 
other  facts  are  proved. 

Municipality  praying  for  the  opening  of  Orleans  Avenue^  377. 
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OBLIGATIONS. 

1.  A  promise  to  pay  a  sum  of  money  to  a  wife,  for  a  wound,  inflicted  by  the 

party  promising,  on  her  husband — whether  or  not  death  ensued — is 
binding.  Beckley  v.  Olarl\  8. 

2.  In  1849,  a  crevasse  occurred  on  defendants  land.      Plain tifi^s,  who  lived 

above  and  below  the  land,  contracted  with  James  Flemming  to  have  the 
crevasse  stopped,  and  brought  this  action  to  recover  the  price  from  the 
defendants,  on  whose  land  the  crevasse  was.  Held  :  That  the  defendants 
cannot  be  held  liable  for  the  amount  claimed,  unless  there  was  an  ex- 
press or  implied  assent  on  their  part  to  pay.  The  crevasse  was  the  re- 
sult of  overpowering  force — ^the  act  of  God,  which  does  nobody  harm. 

Lepretre  v.  General  O&uncil,  22. 

8.  In  cases  of  flood,  as  in  those  of  conflagration,  the  rule  is,  that  services 
rendered  voluntarily  to  preserve  another  man's  property  from  destruc- 
tion, are  presumed  to  be  gratuitous.  Watson  v.  Ledoux^  68. 

4.  A  promise  to  the  creditor  to  pay  the  debt  of  another  is  binding,  and  re- 

quires no  consideration,  or  foundation,  but  the  original  debt. 

New  Orleans  and  Garrollton  Railroad  v.  Chapman^  97. 

5.  The  Stockholders  of  the  Clinton  and  Port  Hudson  Railroad  Company  are, 

in  no  legal  sense,  joint  debtors  of  the  Corporation.  The  obligations  of 
each  arc  several,  and  entirely  unconnected  with  those  of  the  other 
stockholders.  Haynes  v.  Kent,  132. 

6.  The  Company  was  organized  on  the  mutual  principal,  its  sole  capital  con- 

sisting in  the  premiums  paid  by  those  who  insured  with  the  Company ; 
and  the  notes  for  premiums  constituted  a  reserved  fund  for  the  payment 
of  losses,  which  the  Directors,  under  their  charter,  had  no  authority  to 
divert  from  the  payment  of  the  losses  to  which  they  were  specially  af- 
fected. 
Lety  V.  The  Mutual  Benefit  Life  and  Fire  Insurance  Company,  880. 

7.  An  executor  may  bind  himself  individually  for  a  debt  of  the  succession ; 

and  where  the  promise  is  made  to  pay  the  debt  at  a  specified  time,  it  is 
not  merely  an  acknowledgment  of  the  debt,  but  is  a  contract  which  may 
be  enforced  against  him  individually,  although  the  promise  be  made  by 
him  in  an  instrument  in  which  he  describes  himself  as  executor. 

Winthrop  v.  Jarvis,  434. 

8.  It  is  against  public  policy  to  permit  a  person  to  stipulate  for  a  partial  im- 

munity for  the  commission  of  a  ftiture  immoral  act. 

Edys  V.  Bays,  468. 

OFFICE  AND  OFFICER. 

See  BnTttj—SaUmberry  y.  Louek$,  05. 

OWNERSHIP. 

See  B^tYlioAt— Pariah  y.  Jfwntcipaliiif,  146. 
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PARENT  AND  CHILD. 
1.  Though  the  mother  be  excluded  from  the  tutorship  of  her  minor  children 
by  contracting  a  second  marriage,  she  does  not  thereby  forfeit  her  ma- 
ternal power;  but  still  retains,  paramount  to  the  tutor,  the  ri^t  of  rear- 
ing and  educating  them.  Lea  y.  Bichwrdsfm^  94. 

PARTNERSHIP. 

1.  Plaintiff  and  Defendant  formed  a  commercial  partnership.  Plaintiff  was 
to  furnish  the  entire  capital,  upon  which  he  was  to  receive  six  per  cent 
interest  and  two-thirds  of  the  profits.  Defendant  was  to  receive  sixty 
dollars  per  month  for  his  expenses  and  one-third  of  the  profits.  Plaintiff 
did  not  furnish  the  stipulated  capital — ^and  for  want  of  sufficient  means 
the  partnership  was  dissolved  with  a  loss  equal  to  the  whole  amount  of 
capital  furnished.  Held :  Defendant  was  not  liable  for  any  portion  of 
the  loss,  and  was  entitled  to  his  sixty  dollars  per  month.  Both  parties 
seek  to  avoid  a  loss,  and  it  should  be  borne  by  him  who  was  most  in 
fault.  BanU  v.  Louvrier,  4. 

PLEADING. 

1.  Parties  cannot  be  permitted  to  derive  any  advantage  from  vague  and  un- 

certain allegations,  when  they  relate  to  matters  defined  in  written  instru- 
ments. The  cause  of  action,  the  object  of  the  demand,  and  the  nature 
of  the  title,  must  be  stated  with  such  certainty  as  to  apprise  the  defend- 
ant of  every  fact  necessary  to  put  him  on  his  just  defence.  (Ecstis,  C.  J.) 

Parish  V.  Municipality^  145. 

2.  On  an  exception  that  the  petition  discloses  no  cause  of  action,  all  the  facts 

alleged  must  be  taken  as  true,  provided  they  are  possible,  but  their  legal 
consequence  is  presumed  to  be  denied.  Ihid. 

3.  Whdre  an  amended  petition,  which  changed  materially  the  action,  was  never 

served  on  the  defendant,  and  its  allegations  never  put  at  issue — it  will  not 
be  considi'red  as  constituting  any  part  of  the  pleadings. 

Lef>yY,  Weber,  439. 

Se«  BUlf  and  Notes— J5^960  y.  MelTM,  180. 

See  Husband  and  Wltt—Perkim  r.  BU  Wi/f,  14. 

PRACTICE. 

1.  A  slave  was  inventoried  as  the  property  of  the  succession  of  Miclke.    The 

curator  of  the  succession  took  a  rule  on  the  slave,  and  on  Hutchinson, 
who  held  the  slave  in  possession,  to  test  the  condition  of  the  person 
claimed  as  a  slave,  and  the  right  of  possession  of  Hutchinson.  Hutchin- 
son excepted  to  the  proceeding  by  rule.  Held :  that  there  is  no  warrant 
in  tlie  law  for  the  mode  of  proceeding  adopted  by  plaintiff.  His  remedy 
is  by  an  action.  Succession  of  Mielke,  1 1. 

2.  Writ  of  seizure  and  sale  of  property  situated  in  East  Feliciana,  mortgaged 

by  defendant,  who  subsequently  removed  to  West  Baton  Rouge,  was 
issued,  and  personal  service  was  made  by  the  Sheriff  of  East  Feliciana 
on  the  defendant  in  E.  F.    Held:  That  the  service  was  sufficient 

Ekea  V.  Taylor,  23. 

8.  The  personal  service  on  the  defendant  in  East  Feliciana  rendered  unneces- 
sary a  service  in  West  Baton  Rouge.    Defendant  being  personally  served 
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by  a  competent  officer,  within  the  parochial  limits  of  that  officer's  func- 
tions, could  not  plead  ignorance  of  the  seizure  of  his  property,  or  that 
the  mortgage  debt  was  demanded  of  him.  Ibid. 

4.  On  a  previous  trial,  this  case  was  remanded  because  the  Court  had  erred 

in  admitting  in  evidence  a  commission  taken  by  a  magistrate  of  the  State 
of  Texas,  whose  official  capacity  was  not  properly  certified.  Subse- 
quently the  commissions  and  documents  were  withdrawn,  and  a  new 
certificate  as  to  the  magistr:;tes  capacity,  in  proper  form,  was  obtained 
and  appended.  Eeld:  That  for  all  the  purposes  of  this  inquiry,  the 
commission  and  documents  might  be  considered  as  not  having  been  re- 
moved. Barelli  S  Co,  v.  Lyttle  A  Huntington^  28. 

5.  After  answer  filed,  it  is  too  late  to  compel  plaintifij  who  sues  on  an  account, 

to  file  a  detailed  bill.  Chapman  A  Goodloe  v.  Ewrt,  86. 

6.  It  may  be  true,  under  the  strict  rules  of  pleading  at  Common  Law,  that  a 

plaintiff  is  bound  to  affirm  his  contract  by  bringing  his  action  for  dam- 
ages for  the  non-performance  of  it,  or  disaffinn  the  agreement  ai  initio, 
and  bring  his  action  for  money  had  and  received  to  his  use.  Under  our 
practice,  if  defendants  do  not  except  and  force  the  plaintiff  to  make  an 
election,  it  is  too  late  after  evidence  has  been  taken  and  trial  had,  to 
raise  an  objection  of  this  character.  Machoy  v.  Bolton,  48. 

7.  Where  issue  has  not  been  joined  before  the  death  of  the  original  plaintiff, 

no  judgment  can  be  had  before  notice  to  the  defendant  of  the  revival  of 
the  suit  Evriat  v.  ffildreth,  64. 

8.  An  action  for  the  recovery  of  land  will  not  bar  the  plaintiff  from  suing 

out  an  injunction  against  defendant's  committing  waste,  nor  deprive  him 
of  his  right  to  sequester  timber  cut  from  the  land. 

Bogart  v.  RiU,  66. 

9.  When  all  the  parties  interested  in  the  judgment  have  not  been  made  par- 

ties to  the  appeal,  the  appeal  will  be  dismissed. 

Succession  of  Ira  /Smith,  67. 

10.  When,  by  the  act  of  the  defendant  and  the  acquiescence  of  the  plaintiff, 

an  action  of  boundary  is  changed  into  a  petitory  action — ^the  defendant 
in  the  original  suit  becomes  the  plaintiff  in  the  petitory  action. 

Blanc  V.  Cousin,  71. 

11.  Since  the  adoption  of  the  Code  of  Practice,  a  judgment  against  the  original 

debtor  is  no  longer  necessary  to  support  an  action  of  mortgage,  even 
when  the  via  exscutiva  is  resorted  to.  The  only  requisite  in  such  case  is 
an  amicable  demand  from  the  debtor,  or  his  heirs,  thirty  days  before 
filing  the  petition.  BobatJuim  v.  Tete,  78. 

12.  The  remedy  of  parties  to  a  judgment  alleging  matters  in  pais,  against  one 

not  a  party  to  the  record,  is  by  an  action  in  the  ordinary  form,  and  not 
by  rule;  therefore,  proceedings  against  the  heirs  by  a  judgment  creditor 
of  their  deceased  father,  to  make  them  liable  for  their  father's  debts  be- 
cause they  had  taken  possession  of  his  succession,  and  made  an  informal 
distribution  of  it  among  themselves,  must  be  by  an  ordinary  action,  and 
not  by  rule. 

New  Orleans  and  Carrollton  Railroad  v.  Bosworth,  80. 


560  INDEX. 

PRACTICE,  (Continued). 

13.  In  a  suit  on  an  obligation  by  private  writinp:,  the  plaintiff  is  not  required 

to  prove  defendant's  sio;naturc,  unless  it  be  expressly  denied ;  and  if  a 
judgment  by  default  be  taken,  it  is,  in  legal  intendment,  a  joining  of 
issue  without  a  denial  of  the  signature.  Davis  v.  Datu^  91. 

14.  When  plaintiff  prayed,  in  an  amended  petition,  that  defendant  might  be 

ordered  to  declare,  on  oath  in  open  Court,  on  a  day  to  be  Qxed,  whether 
a  certain  account  was  not  correct — a  judgment  by  default  cannot  bo 
confirmed  on  the  day  after  the  filing  of  such  petition,  without  any  day 
having  been  fixed  for  defendant  to  answer,  and  without  answer  to  the 
interrogatories.  Ibid. 

15.  Plaintiff  made  opposition  to  the  sale  of  two  slaves,  seized  by  Lewis^  Sheriff, 

in  the  suit  of  the  Union  Banh  v.  Hereford^  in  the  District  Court  of  East 
Baton  Rouge,  in  which  Court  he  claimed  damages  against  the  defendants, 
alhiging  the  slaves  to  be  his  property.  Defendants  excepted  to  the  juris- 
diction, (»n  the  ground  that  their  domicil  was  in  New  Orleans. 
By  the  Court:  The  plaintiff's  claiming  title  to  the  slaves  seized,  the  op- 
position was  properly  made  by  petition  to  the  Court  from  which  the 
order  issued,  as  required  by  Ailicle  398  of  the  Code  of  Practice ;  and 
Article  400  of  the  same  Code  expressly  provides,  that  if  the  sale  has  not 
been  enjoined,  the  opposition  shall  not  prevent  the  Sheriff  from  selling 
the  property  under  seizure,  but  in  such  case  he  shall  be  personally  re- 
sponsible for  all  damages  which  the  sale  may  occasion  the  intervening 
party,  and  the  Sheriff  shall  have  his  recourse  against  the  party  who  has 
obtained  the  seizure.  Lohdell  v.  The  Union  Bank,  117. 

16.  The  revocatory  action  cannot  be  exercised  by  individual  creditors  until 

their  debts  are  liquidated  by  a  judgment,  unless  the  defendant  in 
such  action  be  made  party  to  the  suit  for  liquidating  the  debt  brought 
against  the  original  debtor.     Code,  1967.  Bach  v.  Leopold,  386. 

17.  As  a  general  rule,  it  is  more  than  questionable  whether  the  Court,  in  an 

action  of  this  kind,  can  disregard  the  usees,  and  give  a  judgment  for  the 
Tiominal  plaintiff.  But  in  the  present  case,  public  policy,  no  less  than 
legal  principle,  and  the  peculiar  facts  disclosed  in  evidence,  preclude  us 
from  allowing  the  usees  to  disappear,  and  to  substitute  another  actor  in 
their  place.  United  States,  for  the  use,  &c.,  v.  Union  Bank,  389. 

18.  The  use  of  the  name  of  the  Government,  with  all  its  privileges  and  pre- 

rogatives, in  the  prosecution  of  individuals,  must  be  discountenanced  by 
this  Court  Ibid, 

19.  In  suits  instituted  by  plaintiffs  against  one  Weber,  an  attachment  was 

levied  on  a  lot  and  buildings  in  possession  of  defendants.  Defendants 
intervened,  and  claimed  the  property,  by  purchase,  from  Weber,  Plain- 
tiffs answered  that  the  sale  to  defendants  was  fraudulent  and  simulated. 
Judgment  was  rendered  in  favor  of  plaintiffs  for  the  amount  of  their 
claims,  "with  privilege. on  the  property  attached.^'  Execution  was  issued, 
and  from  the  Sheriff's  return  it  appeared  that  the  property  attached  was 
abjudicated  to  the  plaintiffs.  Defendants  refused  to  give  up  the  property, 
and  this  action  was  brought  for  property. 
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By  the  Court :  It  does  not  appear  that  either  of  the  defendants  was  ever 
notified  of  the  sale,  and  as  the  plaintiffs  allege,  they  have  continued  to 
occupy  the  premises  since  the  sale.  It  must  he  conceded  that  the  pro- 
ceedings in  those  suits  were  exceedingly  loose  and  irregular.  There  is 
nothing  in  the  record  which  shows  that  the  claim  of  the  intcnrenor  was 
adjudicated  upon,  or  that  it  was  abandoned ;  neither  does  it  appear  that 
the  intervenor  had  any  knowledge  of  the  judgment  rendered  against  her 
vendor,  recognizing  the  attaching  creditor's  privilege  on  the  property. 
In  the  absence  of  such  proof,  and  in  view  of  all  circumstances  disclosed 
by  the  record,  it  is  clear  that  the  rights  of  the  intervenor  must  stand  un- 
affected. So  thought  the  District  Judge,  for  his  judgment  was  chiefly 
based  on  the  ground  that  the  plaintiffs  were  bound  to  resort  to  the  revo- 
catory action.  Leny  v.  Weher^  489. 

19.  It  is  not  necessary,  under  the  provisions  of  the  Act  of  1852,  chap.  805, 

that  a  judgment  by  default  should  precede  a  judgment  homologating  an 
administrator's  account,  rendered  by  the  Clerk  of  the  District  Court 

Succession  of  Oautier^  451. 

20.  Art  620,  C.  P.,  which  requires  the  decree  of  the  Supreme  Court>  to  be 

recorded  on  motion  in  open  Courts  is  repealed  by  the  act  of  1862,  en- 
titled "  An  act  relative  to  the  power  of  Clerks  of  District  Courts,  the 
parishes  of  Orleans  and  Jefferson  excepted ;"  which  confers  upon  the 
Clerks  of  District  Courts,  power  **  to  receive,  file  and  record  all  madates 
and  decrees  rendered  by  the  Supreme  Court  in  causes  taken  up  by*ap- 
peal  from  their  respective  Courts,  and  to  issue  all  legal  process  under 
such  mandates  and  decrees  of  the  Supreme  Court '^ 

Maskell  v.  Haifleigh,  457. 

21.  Pica  of  prescription  having  been  filed  in  the  Supreme  Court,  the  case  was 

remanded  to  enable  plaintiff,  if  possible,  to  show  an  interruption. 

Banh  of  Louisiana  v.  Richard^  468. 

22.  A  wife,  by  the  hypothecary  action,  sought  to  make  property,  which  had 

been  bought  at  a  sale  provoked  by  a  creditor  of  the  husband,  liable  for 
her  claim.  By  the  Court :  Under  Article  711  of  the  Code  of  Practice, 
such  a  privity  exists  between  the  purchaser  and  the  suing  creditor,  that 
the  purchaser  may  call  on  the  suing  creditor  to  appear  in  the  suit  and 
defend  him,  or  directly  avail  himself  of  any  legal  or  equitable  defence  by 
which  the  suing  creditor  might  himself  expose  the  hypothecary  action. 

JuAice  V.  Kerr,  401. 

28.  On  the  filing  of  a  final  tableau  by  an  Administrator  making  distribution 
among  the  heirs — the  Administrator,  having  asked  for  citation  for  the 
heirs,  cannot  be  forced  to  trial  before  they  have  been  made  parties. 

Broussard  v.  Robin,  478. 

24.  Cause  remanded  because  continuance  should  have  been  granted. 

Neylomd  v.  Neyland,  466. 

25.  The  validity  of  a  judgment  for  want  of  citation,  cannot  be  attacked  in  the 

Supreme  Court  when  it  was  not  made  a  ground  of  action  in  the  Court  below. 

Barret  v.  Emerson,  608. 
71 
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26.  When,  after  prayer  for  trial  by  jury,  the  parties  proceed  to  trial  withoat  a 
jury,  and  no  bill  of  exceptions  is  taken,  it  will  be  presumed  that  the  jury 
is  waived.  Wallace  v.  Smithy  876. 

See  Admlnletntore  and  Adminbtratlon— I^n  y.  Wade^  96—Wamm  t.  im&oden,  140. 

Bee  Sheritr— Jtfotfw  y.  Ihtnean^  1S5. 

See  Supreme  Cwri—PMoe  Jury  y.  Sueceation  of  MeDonogh,  841. 

See  Tntor^Sroum  y.  Cfroekett^  80. 

Id  sol  to  for  nuirltsl  portion— Bee  Soocession—  Vapour  r.  Bupri^  488. 

PRESCRIPTION. 

1.  Senrice  of  an  order  of  seizure  and  sale  interrupts  prescription. 

Bhea  V.  Taylor,  28. 

2.  The  prescription  of  one  year,  established  against  certain  real  contracts, 

does  not  apply  to  those  that  are  simulated.         Lee  v.  Whitehead^  81. 

8.  Suit  on  a  promissory  note.  Plea,  prescription.  Plaintiff  had  brought 
suit  previously ;  was  called  and  not  appearing,  was  nonsuited.  By  the 
Court :  In  such  a  case,  at  least  when  unexplained,  the  Article  3485,  C. 
C.  applies,  and  the  interruption  is  considered  as  not  having  occurred. 

Belly.  Elliott,  462. 

4.  The  prescription  of  one  year,  established  by  Article  1989  of  the  Code,  is 
not  applicable  to  simulated  sales.  Becuir  v.  Veaxey,  458. 

6.  The  prescription  of  ten  years,  established  by  Article  8442  of  the  Code  re- 
quires good  &ith  in  the  purchaser.  IJnd. 

6.  Decision  in  Norwood  v.  Bemll,  7  Annual,  523,  affirmed. 

Mechaniee  k  Ttaderi  Bank  v.  TheM,  469.  ' 

7.  Hypothecary  action  for  a  minor's  mortgage  founded  on  a  judgment  against 

the  tutor.  At  the  time  the  judgment  against  the  tutor  was  obtained, 
the  plea  of  prescription  would  have  defeated  the  plaintiff—- but  the  tutor 
did  not  set  it  up.  Held — ^the  renunciation  of  prescription  by  the  tutor 
could  not  affect  the  right  of  defendant  as  third  possessor,  inasmuch  as 
the  defendant  could  at  any  time  avail  himself  of  the  plea  of  prescription 
under  Article  8429  of  the  Code.  BUmchard  v.  Becuir,  504. 

8.  Where  an  administrator  placed  upon  the  tableau,  as  privileged,  a  judg- 

ment which  had  been  obtained  on  a  prescribed  note  in  a  suit  in  which 
the  prescription  had  not  been  pleaded,  a  mortgagee  whose  claim  existed 
at  the  time  the  prescription  accrued,  may  set  it  up  against  the  judgment 
creditor.  Suecesnon  of  JEdmond  Bejean^  505, 

9.  The  administrator  had  placed  F.  upon  the  tableau  as  a  mortgage  creditor, 

but  ascertaining  that  the  judgment  was  obtained  on  a  prescribed  note, 
moved  for  leave  to  strike  off  the  claim.  By  the  Court :  The  insolvent 
had  an  undoubted  right  to  waive  prescription;  and  after  it  had  accrued, 
the  natural  obligation  which  remained  was  a  sufficient  consideration  for 
the  subsequent  promise  to  pay.  The  judgment  on  that  promise  is  bind- 
ing. Ibid. 
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PRIVILEGR 

1.  The  confidential  and  head  clerk  and  manager  of  a  bar-room  and  eating- 

house,  has' a  priyilege  for  his  wages  on  the  movables  of  the  establish- 
ment Suecenion  of  Caldwell,  42. 

2.  W.  had  charge  of  the  ten  pin  alleys,  and  receiyed  the  money  paid  at 

them  during  the  day,  and  made  his  returns  when  they  were  closed.    If 
'     this  occupation  did  not  give  him  a  privilege  as  an  agent  under  articles 
3158,  3181,  8219  and  8221  of  the  Code,  yet  it  entitles  him  to  be  classed 
with  servants,  and  as  such  gives  him  a  privilege.  Ihid, 

8.  Plaintiff  sold  to  Simpson  cotton  for  cash  on  delivery.  It  was  delivered 
on  the  4th  of  June,  and  the  plaintiffs,  by  the  delivery  of  the  cotton,  gave 
the  purchaser  the  ownership  of  it,  and  he  appeared  as  such,  and  got 
credit  on  his  purchase  accordingly  in  the  market,  without  any  notice, 
or  interference  on  the  part  of  plaintifis  on  account  of  their  unpaid  bal- 
ance^  until  the  9th  following.  The  plaintiffs  had  no  privilege  on  that 
day  which  could  conflict  with  the  rights  of  intervenors.  By  their  in- 
cautious delivery  the  plaintifib  enabled  Simpson  to  do  that  for  which 
cotton  is  bought  in  this  market — to  get  credit  and  speculate  upon  it 

Hill,  McLean  A  Co,  v.  Simpson,  46. 

4.  In  a  building  contract,  in  which  it  was  provided  that  the  contractor  Rhould 

be  paid  thirty  thousand  dollars,  at  the  rate  of  twenty-five  hundred  dol- 
lars per  month,  on  the  certificate  of  the  architect  stating  that  the  work 
done  warranted  the  payment — ^it  is  incompetent  for  the  sub-contractor 
who  claims  from  the  owner,  under  the  Act  of  1844,  on  the  ground  that 
the  payments  have  been  anticipated — to  go  behind  the  architect's  cer- 
tificate to  show  that  it  did  not  state  the  truth. 

Rousselot  V.  Kirvoin^  800. 

5.  The  Act  of  1844,  in  its  terms  and  spirit,  protects  the  sub-contractor,  or 

workman,  against  all  payments  in  anticipation  made  by  the  proprietor 
to  the  undertaker  of  a  building  subsequent  to  the  delivery  of  an  attested 
account.  Ihid. 

6.  By  the  Act  of  1844,  the  legislature  intended  to  afford  protection  to  the 

sub-contractor,  or  workman,  or  the  furnisher  of  materials,  against  pay- 
ments made  in  anticipation :  and,  under  that  statute,  the  delivery  of  the 
attested  account  fixes  the  rights  of  the  parties  at  tune  of  the  delivery. 

Moores  v.  Wire,  882. 

BethtBM-SmUhr.  Blair,  10. 

£Mr§o/  LaknnHsr.  Woodt,8M. 

PUBLIC  LANDS. 
1.  The  perfecting  of  incomplete  Spanish  titles  to  the  land  in  Louisiana,  of 
right  belongs  to  the  legislative  branch  of  the  Federal  Government,  and 
their  power  to  deal  with  such  titles,  in  their  political  capacity,  and  to 
determine  to  whose  benefit  they  should  inure,  is  beyond  the  control  Of 
the  Judiciary.  Middle  v.  Ratlif,  106. 
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PUBLIC  LANDS,  (Continu4id). 

2.  In  incomplete  grants,  where  the  land  has  been  separated  from  the  public 
domain,  the  King  of  Spain  had  no  power,  or  discretion,  which  he  could 
lawfully  exercise  in  relation  to  it,  and  none  passed  to  the  United  States. 
The  land  was  and  has  remained  private  property,  which  no  legislation 
of  Congress  could  affect  Ibid. 

8.  Incomplete  titles  like  settlement  and  cultiyation,  were  mere  equities,  and 
the  Government  had  the  right  to  say  in  what  manner  they  should  ripen 
into  perfect  titles,  and  to  establish  a  limit  beyond  which  these  equities 
should  cease  to  have  effect  The  confirmation  was  the  title,  and  inured 
to  the  benefit  of  the  party  to  whom  it  was  made.  But  in  case  of  com- 
plete grants,  the  confirmation  is  not  the  title,  but  only  ite  recognition, 
and  in  ascertaining  the  rights  of  parties,  it  must  be  laid  out  of  view. 

Ibid. 
PUBLIC  PLACES. 

4.  The  Legislature  has,  at  all  times,  a  right  to  change  the  destination  of  pub- 
lic places.  Parish  v.  Munieipality,  146. 

RES  JUDICATA. 

1.  Plaintiff  claims  from  defendants  a  slave,  through  his  wife,  sole  heir  of 

Frederic  Christian,  Defendant  sets  up  titie  through  his  wife,  niece 
of  Christian — ^to  whom,  he  alleges.  Christian  donated  the  slave — 
and  he  pleads  res  judicata.  In  Tennessee  one  Wheaton  had  the  slave 
in  possession,  and  Weldy  the  present  defendant,  brought  an  action  of 
replevin  for  the  slave.  WheaUm  had  hired  the  slave  from  Christianas 
executor.  Weld  bonded  the  slave,  and  took  him  into  possession.  The 
executor  of  Christian  then  brought  an  action  of  replevin  against  Weld, 
and  by  legal  process  obtained  possession  of  the  slave,  and  returned  him 
to  the  possession  of  Wheaton,  The  matter  at  issue  between  the  parties 
was,  whether  the  slave  had  been  given  by  Christian,  during  his  life,  to 
Weld's  wife,  ffeld :  In  Tennessee  slaves  are  personal  property,  and 
can  only  be  claimed  from  the  executor.  The  proper  party  in  interest  in 
Tennessee  was,  substantially,  the  party  litigant  in  relation  to  the  titie  of 
the  slave — and  the  plaintiff  in  this  suit,  acquiring  title  through  him 
(the  executor),  ought  to  be  bound  by  a  judgment  rendered  against  the 
execut(»'  as  owner.  Throughout  these  proceedings  in  Tennessee,  the 
executor  was  a  privy  to  Wheaton,  he  being  a  mere  bailee  and  nominal 
party.  This  privity  in  estate  binds  the  party  by  the  judgment  as  effec- 
tually as  if  he  had  been  a  technical  party  to  the  record. 

Johnson  V.  Weld,  126. 

2.  The  article  2266  of  the  Code,  and  others  of  the  same  section,  must  not  be 

considered  as  a  strict,  arbitrary  and  technical  enactment,  but  as  one  de- 
claratory of  the  conditions  of  the  res  judicata  as  a  principle  of  juris- 
prudence. Ibid. 

3.  These  conditions  of  the  resjudica,  established  in  order  to  ensure  the  ends 

of  justice,  have  been  received  in  the  jurisprudence  of  the  civil  law  in 
the  light  most  favorable  to  attain  them.  The  effect  of  the  res  jadimta 
is,  consequentiy,  held  to  extend  to  the  successors  of  the  ayans  cause, 
the  assignees  of  the  parties  and  to  all  those  who  claim  through  them. 

Ibid. 
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RES  JUDICATA,  (Continued), 

4.  Where  the  amount  due  by  the  husband  to  the  wife  has  been  fixed  by  a 
judgment  obtained  contradictorily  with  a  creditor  of  the  husband,  such 
judgment  is  res  judicata  as  to  the  amount  due  by  the  husband  to  the 
wife,  as  well  against  the  assignees  of  the  creditor  as  the  creditor  him- 
self Judiee  y.  Kerr,  461. 

REVOCATORY  ACTION. 

See  Practice— AmAt.  Leopold^  8M. 

SALE. 

1.  The  usage,  on  the  neglect  or  refusal  of  the  buyer  to  come  in  a  reasonable 

time,  after  notice,  and  pay  for  and  take  the  goods,  is  for  the  vendor  to 
sell  the  same  at  auction,  and  to  hold  the  buyer  responsible  for  any  de- 
ficiency in  the  amount  of  sales,  Mackoy  y.  HoUon^  48. 

2.  When  at  the  time  of  the  institution  of  a  suit  to  rescind  the  sale  of  a  sUve, 

the  vendor  resides  in  Baton  Rouge,  and  the  slave  is  in  a  dying  condition 
in  New  Orleans,  no  tender  need  be  made.  Simon  v.  Burnett,  84. 

8.  It  seems  that  when  the  vendor  refuses  peremptorily  to  rescind  the  sale 
of  a  slave,  no  I^al  tender  is  necessary.  Ihid. 

4.  The  purchaser  of  a  tract  of  land  cannot  refuse  to  pay,  on  the  ground  that 

the  vendor^s  title  nas  not  been  confirmed  by  the  United  States. 

Woodward  v.  Ledoux  <t  Co,,  85. 

5.  In  an  action  for  the  price  of  a  thing  sold,  it  is  no  defence  that  the  buyer 

lacked  the  skill  to  discover  an  apparent  defect 

Twibill  A  Mwarde  v.  FerUna,  188. 

6.  The  ignorance  of  the  vendor  that  the  cotton  sold  by  him  was  falsely  packed, 

does  not  exempt  him  from  liability  for  the  difference  between  the  value 
of  the  bales,  in  their  actual  condition,  and  what  the  value  would  have 
been  if  the  quality  throughout  the  bale  bad  been  uniform  with  the  sam- 
ples. Fuller  V.  Cowell,  186. 

7.  Where  the  seller  is  not  cognizant  of  the  hidden  defects  of  the  thing  sold, 

he  is  liable  for  the  difference  at  the  time  and  place  of  sale,  between  the 
actual  value  of  the  bales  falsely  packed,  and  what  they  would  have  been 
worth,  if  the  entire  contents  had  corresponded  with  the  outer  portion. 

lUd. 

8.  Action  for  the  price  of  sugar  sold.     Defendant  pleaded  non-delivery. 

Plaintiff  offered  to  deliver  the  sugar,  and  placed  the  defendant  in  default 
by  giving  him  a  written  notice  to  attend  on  the  day  fixed  by  agreement 
for  the  delivery  of  the  sugar.  Held:  Thereupon  the  plaintiff's  right  of 
action  accrued  to  compel  the  payment  of  the  price. 

Eeine  v.  Foumairat,  282, 

9.  No  valid  auction  sale  of  real  estate  can  be  made  when  the  description  of 

the  property  sold  is  vague  and  indefinite.  Bonner  v.  Baker,  283. 

10.  To  make  a  valid  auction  sale  of  immovables  and  slaves,  the  authority 
given  by  the  owner  to  the  auctioneer  should  be  in  writing — ^as  also  the 
conditions  on  which  the  sale  is  to  be  made.  Ihid. 
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SALE,  {Continued), 

11.  The  vendee  who  suffers  personal  property  to  remain  in  the  possession  of 

the  vendor,  and  thus  enables  him  to  acquire  credit,  or  to  deceive  a  sub- 
sequent purchaser,  cannot  resist  the  claim  of  his  vendor^s  creditors,  nor 
that  of  a  subsequent  hona  fide  purchaser.  Beebe  v.  Bobbins^  470. 

12.  The  transferree  of  a  litigious  right  from  one  who  purchased  it,  but  was  in- 

capacitated to  buy,  under  Article  2422  of  the  Code — ^to  the  knowledge  of 
the  transferree — acquires  nothing — and  the  debtor,  when  sued,  may  set 
up  the  nullity  of  the  sale.  McGwrty  v.  SpUme^  482. 

13.  Bona  fide  purchasers,  who  have  advanced  their  money  upon  the  faith  of 

the  proceedings  of  a  Court  of  justice — ^a  judgment,  execution  and  she- 
riff's deed — ^who  have  possessed  peaceably  for  many  years — ^who  have 
expended  large  amounts  in  improvements — will  not  be  turned  out  of 
possession  on  account  of  mere  informalities,  at  the  instance  of  a  party 
who  shows  no  injury,  and  exhibits  no  equitable  ground  for  reliefl 

Barret  v.  Emerwfi^  508. 

14.  Under  Article  2466  of  the  Code,  when  the  vendor  retains  possession, 
there  is  reason  to  presume  that  the  sale  was  simulated.  The  presump- 
tion, however,  is  not  conclusive — ^but  throws  on  the  vendee  the  burden 
of  proving  that  the  transaction  was  in  good  faith  and  the  sale  reaL 

WarUl  V.  Barheifiy  506. 
8m  PriTllege— ^IS  t.  Simjmn,  45. 
8m  Eyidenee— jr«n«i«dy  ▼,  JBeadiff  88. 
See  Lesion. 

SALES  JUDICIAL. 

1.  When  the  Sheriff  sells  property,  to  the  sale  of  which  opposition  has  been 

made,  the  opponent  can  recover  the  property  from  the  purchaser.  His 
claim  against  the  Sheriff  is  for  the  damages  which  the  sale  may  have 
occasioned  him — not  for  the  value  of  the  property  sold. 

Lohdell  V.  Union  Bank,  117. 

2.  To  constitute  a  title  translative  of  property,  the  judicial  sale  must  be  ac- 

companied by  the  judgment  and  execution. 

Beds  V.  BoguilUy  f.  m.  <?.,  188. 

8.  In  judicial  sales  the  amount  of  mortgages  assumed  by  the  purchaser,  and 
which  turn  out  not  to  be  due,  enure  to  the  benefit  of  the  defendant  in 
execution.  Bemaret  v.  ffawhiniy  483. 

Sm  Mortgage— ir<i&^  y.  Doutun^  S67. 

SALES  FOR  TAXES. 

1.  Under  the  well-established  jurisprudence  of  this  State  in  relation  to  sales 

of  land  for  taxes,  no  title  passes,  by  a  forced  sale,  under  a  defective  de- 
scription. '  Wills  &  Ba/itlin»  v.  Auch,  19. 

2.  Under  the  Act  of  1847,  the  Tax  Collector  is  required  to  give  a  certificate 

in  writing  to  the  purchaser  of  lands  sold  for  taxes.  Held:  that  so  to 
interpret  the  act  as  to  make  this  certificate  operate  as  a  conveyance  from 
the  State,  so  as  to  vest  an  absolute  title  in  the  purchaser,  and  to  establish 
it  as  evidence  that  all  the  formalities  required  by  the  statute  had  been 
complied  with,  the  language  of  the  statute  must  be  imperative,  and  free 
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SALE  FOR  TAXES,  (Continued). 

from  all  ambiguity.  Such  a  power,  given  to  subordinate  ministerial 
officers,  would  be  in  derogation  of  private  property,  and  ought  to  be 
construed  strictly,  and  not  enlarged  by  intendment  Ibid. 

3.  All  proceedings  for  the  recovery  of  State  taxes  are  in  the  name  of  the 

State,  and  whether  the  conveyance  is  in  the  name  of  the  State,  or  of 
the  tax  gatherer,  the  conveyance  is  a  sanction,  and  if  not  a  legal  one,  it 
can  touch  no  man^s  property.  Ibid. 

SEAWORTHINESS. 

Bee  Insaranoe— -Zap«M  y.  Sun  MukuU  Inauranc^  Ck>^  1. 

SEIZURE,  AND  SEIZURE  AND  SALE. 

See  Fieri  YnxAM^-SUmOHnwigh  t.  McOaU,  9. 
See  Mortgage— AMxm  y.  MattM^  607. 

SEPARATION  FROM  BED  AND  BOARD. 

See  HoBband  and  Wife— PlwI^lfU  t.  mt  If^,  14. 

SEQUESTRATION. 

See  Practice— iZtvore  y.  AOf,  B5. 

SERVITUDES. 

1.  The  law  defines  servitudes  to  be  charges  imposed  on  an  estate  for  the  use 

and  utility  of  another  estate.  They  accordingly  terminate  when  things 
are  in  such  a  situation  that  the  servitudes  can  no  longer  be  used. — 
(EusTis,  C.  J.)  Parifh  v.  Municipality^  146. 

2.  The  legal  principle  of  ownership  involves  that  of  exclusive  dominion  and 

the  right  of  enjoying  and  disposing  of  property  independent  of  others, 
and  under  the  sole  restraint  of  the  law.  Servitudes  are  created  by  the 
dismemberment  of  the  absolute  right  of  ownership,  which  thereby  be* 
comes  modified  and  imperfect    (Eustis,  0.  J.)  Ihid. 

8.  The  first  presumption,  presented  by  the  fiict  of  ownership,  is  clearly  in 
favor  of  the  absolute,  perfect  rights  and  no  adverse  right  can  be  recog- 
nized, unless  it  results  from  presumptions  which  the  law  has  established, 
or  parties  themselves  have  agreed  as  to  its  nature  and  purpose ;  and  in 
this  last  case,  the  establishment  of  servitudes  by  covenant,  certainty  as 
to  these  relations  is  a  requisite  essential  to  their  validity.    (Eusns,  C.  J.) 

Ibid. 

4.  For  the  establishment  of  servitudes  by  the  agreement  of  parties,  they 

ought  to  be  declared  and  described  with  certainty  as  to  the  property  in 
&vor  of  which  they  are  created,  as  to  the  property  subjected,  and  as  to 
the  nature  of  the  charge  imposed.    (Ensns,  C.  J.)  Ibid. 

5.  When  a  stipulation  exists  in  favor  of  a  person,  the  owner  of  an  estate,  the 

language  might  be  such,  or  the  whole  tenor  of  the  act  be  such,  that  a  ser- 
vitude might  be  fairly  deduced;  and  in  case  of  that  kind,  reference  ought 
to  be  had  to  the  respective  conditions  of  the  estate,  as  affected  by  the  ser- 
vitude, in  their  locality,  uses,  convenience  and  value.    (Eusns,  0.  J.) 

Ibid 

6.  Servitudes  are  restraints  on  the  free  disposal  and  use  of  property,  and  are, 

on  that  account,  not  entitled  to  be  viewed  with  &vor  by  the  law.  Hence 
servitudes,  claimed  under  titles,  are  never  sustained  by  implication ;  the 
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SERVITUDE,  (Continued). 

title  creatiDg  them  must  be  express  as  to  their  nature  and  extent,  as  well 
as  to  the  estate  which  owes  them,  and  the  estate  to  which  they  are  due. 

Ihid, 

7.  The  servitude  of  view  is  sometimes  considered  in  law  as  including  the  ser- 

vitude of  prospect,  as  well  as  that  of  light  But  it  may  well  be  doubted 
whether  a  servitude  of  prospect  can  be  established  in  our  modem  cities, 
where  the  houses  are  contiguous  and  no  open  space,  save  the  streets  and 
public  squares,  are  habitually  left,  except,  perhaps,  in  the  case  of  acyoin* 
ing  lots.  And  if  it  can,  the  great  inconvenience  which  would  result  fit>m 
it,  makes  it  the  duty  of  Courts  not  to  recognize  it  without  an  express 
constitution  of  it  by  title,  in  favor  of  buildings  erected,  or  to  be  erected. 

Ibid, 

8.  The  right  of  perpetual  front  on  the  river  is  a  new  and  unusual  servitude, 

which,  even  if  established  by  the  title,  would  not  be  recognized ;  and 
the  authorization  of  the  Legislature  to  sell  a  portion  of  the  batture  for 
building  lots,  is  conclusive  evidence  that  such  servitude  would  have  been 
against  public  policy.    The  same  is  true  as  to  the  servitude  of  prospect 

SHERIFF. 

1.  Sheriff  sequestered  live  stock.    The  question  being  what  allowance  Jic 

should  receive  for  keeping  them,  ffeld:  The  stock  was  kept  in  a  pas- 
ture, and  if  any  feed  was  given,  there  is  nothing  to  shew  the  quantity 
and  cost  of  it ;  besides  this,  it  is  shown  that  at  the  time  of  the  seques- 
tration the  cows  gave  the  defendant  from  forty  to  forty-five  gallons  of 
milk  per  day,  for  which  sheriff  does  not  account  Hi»  claim  was  there- 
fore reduced.  Jure  ▼.  BaUatin,  1& 

2.  Where  the  Sheriff  levies  property  in  the  possession  of  the  judgment  debtor, 

the  party  representing  himself  as  the  owner,  who  sues  for  damages  for 
an  illegal  seizure,  must  make  out  his  title  fully  and  clearly  before  the 
Sheriff  can  be  mulcted.  The  duties  of  the  Sberfff  are  delicate,  and  his 
responsibilities  great,  and  unless  Courts  of  justice  are  cautious  in  enter- 
tuning  claims  for  damages  against  him,  the  efficiency  of  the  law  may 
be  impaired.  .  Bennet,  Tutrix^  t.  StamsB^  77. 

ft.  The  Sheriff  was  sued  for  the  value  of  certain  movables  seized  and  sold 
by  him  under  a  number  of  attachments.  In  his  answer,  he  called  on 
the  attaching  creditors  to  defend  him  and  asked  that  they  might  be 
made  parties  to  th«  suit,  so  that  if  judgment  was  rendered  against  him, 
he  might  have  judgment  over  against  them.  All  the  creditors  but  one 
appeared  and  justified  the  seizure.  Meld:  that  the  fee  paid  by  the 
Sheriff  to  counsel  for  defending  the  attachment,  was  a  claim  to  be  paid 
by  the  attaching  creditors.  BuMemon  of  Calduell^  45. 

4.  Case  remanded  because  of  ex  parte  amendment  of  Sheriff's  return. 

Magee  v.  Duncan^  125. 

6.  If  the  Sheriff  leaves  the  property  in  the  possession  of  the  debtor  it  is  at 
his  own  risk.  His  responsibility  for  the  goods  levied  on  continues  so 
long  as  he  can  keep  possession  of  them  under  the  execution. 

Byrne  dk  Co.  v.  Anderson,  189. 

f  See  Ooorts— X<«ao  y.  KUxpman^  185 

,  flee  l^cttee^LobdeU  v.  Union  Ba/nt,  IIT. 
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SIMULATION. 

1.  Simulated  sale  annulled.  Lu  v.  WhiUhead,  81. 

2.  The  prescription  of  one  year,  established  against  certain  real  contracts, 

does  not  apply  to  those  that  are  simulated.  Ihid, 

3.  In  an  action  to  annul  a  simulated  sale,  the  prayer  of  the  petition  was,  that 

the  property  be  ^^sold  in  satisfaction  of  petitioner's  judgment;  "  but  the 
judgment  decreed  the  property  *^  subject  to  the  just  claims  of  his  (defen- 
dant's) creditors."  An  amendment  of  the  decree  was  asked  for  so  as  to 
make  it  correspond  with  the  prayer.  By  the  Court :  The  appellee  is 
entitled  to  the  amendment  The  Code  of  Louisiana  contemplates  that 
the  revocatory  action  shall  enure  to  the  benefit  of  the  creditor  who  has 
been  at  the  expense  and  risk  of  prosecuting  the  action,  (C.  C.  1972,) 
and  although  we  do  not  regard  the  present  action  as  coming  within  the 
restrictions  and  limitations  applicable  to  the  Actio  Fauliana,  or  revoca- 
toriaj  yet  there  is  certainly  that  analogy  which  the  greater  bears  to  the 
less ;  and  the  practice  of  our  predecessors  has  been  in  conformity  with 
the  prayer  of  plaintiflTs  petition.  Deettir  v,  Veasey^  453. 

See  Action— /V«oo«  v.  Spurlock^  T. 
See  Practice— iZocA  t.  Leopold^  886. 

SLAVES  AND  SLAVERY.  ^ 

1.  Mielkie,  whose  domicil  was  in  Vicksburg,  gave  the  plaintiff,  his  slave,  in 

April,  1843,  the  following  permit :  '^  My  negro  woman  Sarah  Haynes,  about 
thirty  years  old,  has  permission  to  pass  unmolested  to  Cincinnati  and  the 
State  of  Ohio  generally,  or  any  other  free  State  she  may  choose. ^^  By  the 
Court:  Her  passage  was  provided  for  by  her  master,  and  she  was  sent  to 
Cincinnati  for  the  purpose  of  being  made  free.  It  does  not  appear  that  she 
remained  longer  than  several  days  in  Cincinnati,  and  she  came  to  New 
Orleans  in  the  same  spring.  The  testimony  shows  that  she  has  remain- 
ed here  since,  with  this  exception,  that  in  1844,  or  1845,  she  went  to 
Vicksburg.  We  infer  that  she  remained  there  but  a  short  time.  As 
the  plaintiff  has  violated  the  law  by  coming  into  and  remaining  in  this 
State  in  direct  disobedience  of  its  provisions,  she  cannot  be  considered  as 
having  acquired  any  rights,  dependent  on  domicil  or  residence  here,  and 
her  status  must  be  determined  by  the  laws  of  the  domicil  of  her  master. 
We  cannot  distinguish  this  case  from  that  of  Hinds  v.  Braaealle^  2  How- 
ard's (Mississippi)  Rep.  841 ;  Mary  v.  Brown,  5  A.  271.  On  the  princi- 
ples recognized  by  this  Court  in  Liza  v.  Puissanty  7  Annual,  88,  the 
plaintiff  would  not  be  considered  as  having  acquired  her  freedom  by 
her  presence  in  Cincinnati. 

Sarah  Haynes^  alias  Mielkie,  v.  Forno,  85. 

2.  The  plaintiff  was  a  slave  in  1823.     Her  master  was  about  removing  from 

the  District  of  Columbia  to  New  York,  and  an  indenture  of  apprentice- 
ship of  plaintiff,  was  made  by  her  father  to  her  master,  to  bind  plain- 
tiff until  her  majority.  Her  owner  executed  an  act  of  manumission  of 
plaintiff,  and  in  the  year  of  1849,  entrusted  it  to  a  gontieman  of  this 
city.     Held :  It  seems  as  though  the  act  of  manumission  and  indenture 
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SLAVES  AND  SLAVERY,  {Continued), 

were  made  with  a  view  to  the  change  of  residence  which  followed  and 
most  clearly  manifest  the  intention  of  removing  to  New  York,  by  the 
laws  of  which,  in  force  at  the  time  of  the  change  of  residence,  it  is  pro- 
vided, that  any  person,  not  being  an  inhabitant  of  that  State,  who  sbiU 
be  traveling  to  or  from,  or  passing  through  the  State,  may  bring  with 
him  any  person  lawfully  held  by  him  in  slavery,  and  may  take  such  per- 
son with  him  from  the  State ;  but  the  person  so  held  in  slavery  shall  not 
reside  or  continue  in  New  York,  more  than  nine  months,  and  if  such 
residence  be  continued  beyond  that  time  such  person  shall  be  free.  The 
intention  to  reside  in  New  York,  and  the  actual  residence  there  for, 
certainly,  a  year,  being  proved,  the  plaintiff  became  free. 

Lucy  Brown,  /.  w.  c,  v.  Smithy  69. 

8.  The  plaintiff's  condition  as  a  free  person,  could  not  be  affected  by  the 
subsequent  return  to,  and  residence  of  her  former  owner  with  her,  in 
the  District  of  Columbia,  as  by  a  statute  of  Maryland,  of  1796,  it  is 
provided  that  *^  it  shall  not  be  lawful  to  import,  or  bring  into  the  State, 
by  land  or  water,  any  negro,  mulatto,  or  other  slave,  for  sale  or  to  reside 
within  the  State,  and  any  person  brought  in  the  State  as  a  slave,  con- 
trary to  this  act,  if  a  slave  before,  shall  thereupon,  immediately  cease 
to  be  the  property  of  the  person  or  persons  so  importing,  or  bringing 
such  slave  within  the  State."  Ibid, 

4.  Permission  for  a  slave  to  serve  on  a  particular  steamboat  does  not  warrant 

his  employment  on  another,  w^ithout  the  consent  of  the  owner. 

Rountree  v.  Brilliant  Steamboat  Company,  289. 

5.  Arts.  174,  177  of  the  Code  authorize  a  slave  to  make  a  contract  for  his 

emancipation.  Eeirg  of  Trdhan  v.  Trahan,  465. 

See  Eyldence— ZTtMffi^  t.  Watt  A  De  SavUes^  14. 

SUBROGATION. 

For  co-surety's  right  of  SabrogaUon — See  (rcnerand  v  Laetmrt  75 

SUBSTITUTION. 

See  Donations  and  Testaments . 

SUCCESSION. 

1.  An  heir  cannot  contest  the  validity  of  a  legacy,  when  sufficient  remains 

after  payment  of  the  legacy,  to  pay  him  the  full  amount  of  his  interest 
in  the  succession.  Adams  v.  Routh,  121, 

2.  Caldwell  was  appointed  curator  of  the  succession  of  Gates.    He  filed  a 

tableau  which  was  opposed  by  Marls,  through  T.  A,  BartUttc,  attorney 
at  law,  Marias  claiming  to  be  a  creditor  as  a  vendor  of  goods  to  one 
Johnson,  for  whom  Gat^s  became  surety,  as  Marks  alleged.  The  evi- 
dence was  altogether  parole.  Maries^  claim  was  rejected,  but  by  consent 
of  counsel  a  judgment  of  non-suit  was  entered.  Subsequently  Caldwell 
absconded,  and  Walker  applied  for  the  curatorship,  through  Bartlette^ 
was  appointed,  and  obtained  judgment  against  Leefe,  CaldwelVs  surety. 
Execution  issued  against  Leefe,  and  the  return  showed  that  before  the 
sale  of  the  property  seized,  the  case  "  was  settled  by  the  parties."  Dur- 
ing the  summer  vacation,  Walker  filed  a   tableau  recognizing  i/arJb^ 
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claim,  which,  not  being  opposed,  was  allowed;  but  the  judgment  of 
homologation  was  never  signed.  Almira  Gates^  the  widow  of  Gates, 
sued  to  set  aside  the  homologation,  charging  collusion  between  Marks 
and  the  curator,  Walker,  By  the  Court:  the  recognition  of  Marks^ 
claim  by  the  curator  was  collusive.  Walker  obtained  the  curatorship 
for  the  sole  purpose  of  obliging  Marks,  and  of  enabling  him  to  make  his 
claim.  It  was  an  abuse  of  the  forms  of  legal  proceedings  for  the  curator, 
under  the  circumstances,  to  place  upon  the  tableau  a  claim  which  had 
been  rejected,  after  trial  before  the  Court  Gates  v.  Walker,  277. 

3.  The  wife  of  the  deceased,  though  she  had  lived  apart  from  him,  was  not 

judicially  separated  from  bed  and  board,  and  she  had  an  interest  in  his 
estate,  at  least  for  the  purpose  of  presenting  her  claim  for  the  marital  por- 
tion for  adjudication.  Ihid, 

4.  The  Act  of  1820,  which  provides  that  any  person  who  takes  possession  of 

a  vacant  estate,  or  part  thereof,  without  being  duly  authorized  to  that 
effect,  &c.,  is  not  applicable  to  the  heir  of  an  estate  who  has  the  right,  if 
he  chooses,  to  take  posses.sion  of  the  estate,  and  dispose  of  it  as  he  pleases, 
subject  only  to  the  legal  restraint  of  the  creditors,  and  under  the  respon- 
sibility of  paying  the  debts  of  the  succession.   Mc Masters  v.  Place,  431.  * 

5.  The  sale  of  property  belonging  to  an  estate  to  which  the  seller  has  a  simu- 

lated title,  and  the  appropriation  oT  the  price  to  his  own  use — is  such  an 
acceptance  of  the  succession  as  makes  him  liable  as  heir  for  the  debts. 

Ibid. 

6.  Article  985  of  the  Code  is  a  negative,  pregnant  with  the  affirmative,  that 

if  the  heir  had  no  title  to  the  property  sold  by  him  other  than  that  of 
heir,  and  no  right  to  suppose  that  the  property  did  not  belong  to  the  suc- 
cession, he  commits  an  act  manifesting  the  intention  to  accept  when  he 
disposes  of  Uie  property.     A  simulated  title  confers  no  right  whatever. 

Ibid. 

7.  Until  the  succession  is  liquidated  it  is  impossible  to  ascertain  whether  the 

wife  died  rich,  and  unless  she  did  so,  and  the  husband  is  shown  to  be  in 
necessitous  circumstances,  the  marital  portion  is  not  due. 

Vasseur  v.  Dupre,  488. 

8.  In  a  suit  for  the  marital  portion,  the  heirs  must  be  made  parties,  the  ad- 

ministrator having  no  capacity  to  stand  in  judgment  Ibid. 

9.  Where  by  the  terms  of  sale  of  the  property  of  an  insolvent  succession, 

fixed  by  the  creditors,  the  property  was  to  be  sold  on  a  credit — the 
"  purchasers  giving  their  obligation,  with  two  approved  securities,  each," 
&c. — ^it  was  the  duty  of  the  Administrator  himself  to  require  two  good 
sureties,  and  the  responsibility  is  his,  if  it  was  not  done. 

Ihntenet  v.  Debaillon,  609. 
10.  Where  by  the  terms  of  such  a  sale,  the  price  of  the  property  sold  was  to 
bear  ten  per  cent  interest  until  paid,  the  Administrator  is  chargeable 
with  the  interest  until  the  principal  is  paid ;  and  it  is  no  defence  for  him 
that  he  paid  some  of  the  claims  against  the  estate  before  the  expiration 
of  the  credit  term.  Ibid, 
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11.  By  the  Court:  It  is  urged  that  the  plaintiff  has  lost  the  benefit  of  his 
judicial  mortgage  by  his  failure  to  re-inscribe  his  judgment  within  ten 
years.  It  is  far  from  clear  that  this  principle  is  applicable  to  mortgages 
which  an  administrator  is  bound  to  raise  for  the  purpose  of  selling  the 
property  and  settling  the  debts  of  the  succession.  But  even  if  it  is,  the 
plaintiff  obtained  a  judgment  that  his  claim  should  be  paid  with  the  ben- 
efit of  his  judicial  mortgage.  Besides  it  was  the  duty  of  the  adminis- 
trator to  have  paid  the  plaintiff,  as  a  creditor  with  a  judicial  mortgage 
in  1841,  and  he  cannot  take  advantage  of  any  thing  which  has  occurred 
from  his  constant  resistance  of  payment  until  now,  ten  years  afterwards. 
We  consider,  therefore,  that  the  plaintiff  has  not  lost  the  benefit  of  his 
judicial  mortgage.  Ibid. 

See  Administrators  and  Administration— P(t>rcA«  y.  CredUor«  qfSuccfBsUm  o/Bank^  66 
See  Donations  and  THtAXLtnta—CecU^f.  to.  o.,  v.  Laconta,  142 

SUPREME  COURT. 

1.  The  Supreme  Court  is  without  jurisdiction  to  decide  an  exception  taken 

to  the  trial  of  a  cause  before  a  Justice  of  the  Peace  on  the  ground  that 
the  Justice  was  interested  in  the  cause. 

West  Baton  Rouge  v.  Bobertwn,  69. 

2.  The  Judge  of  the  District  Court  was  requested  to  charge  the  jury  that  the 

facts,  as  sworn  to,  did  not  constitute  larceny.  By  the  Court:  the  juris- 
diction of  the  Supreme  Court  extends  to  criminal  cases,  on  questions  of 
law  alone,  and  if  we  were  to  examine  the  facts  on  which  the  jury  found 
the  verdict,  in  order  to  determine  whether  the  Court  below  erred  in  re- 
fusing to  charge  them  that  those  facts  did  not  constitute  larceny,  we 
would  certainly  be  exceeding  our  jurisdiction,  and  deciding  on  the  facts 
as  well  as  the  law.  The  facts  proved  in  a  cause  constitute  a  basis  for 
presumptions  which  can  only  be  drawn  by  the  jury,  who  are  the  legiti- 
mate judges  of  the  law  and  fact  in  the  finding  of  a  general  verdict,  the 
only  restraint  on  them  consisting  in  the  power  of  the  Judge  to  set  aside 
their  verdict,  when  it  is  contrary  to  the  law  or  the  evidence. 

State  V.  Cammeyer^  312. 

8.  The  Supreme  Court  will  exercise  a  discretion  in  entertaining  appeals  from 
pro  y<?r?na  judgments.  The  review  of  9k  pro  /orwo  judgment  is  not  the 
exercise  of  original  jurisdiction.  And  there  can  be  no  good  objection  to 
it  in  a  case  like  this,  where  no  question  of  fact  is  involved,  and  where 
the  judgment  was  entered  up  in  good  faith,  in  order  to  speed  the  trial 
of  a  cause  of  great  public  importance. 

Police  Jury  v.  Succession  of  McDonogh,  341. 

SURETY. 

1.  In  the  case  of  Coffman  v.  Williams^  on  a  sale,  Cresup  as  principal  and 
Morgan  (deceased)  as  surety,  gave  a  twelve  months'  bond  for  the  price 
■^^  of  the  property.     On  the  19th  of  July,  1849,  the  Sheriff  liad  an  execu- 

tion on  the  bond,  against  Cresvp  and  Morgan,  and  was  about  to  levy, 
when,  on  the  same  day,  Hudson,  the  attorney  at  law  of  Coffman,  and 
the  Sheriff,  meeting  Cresup,  Hudson  directed  the  Sheriff  to  return  the 
execution,  and  took  Cresup^s  draft  on  Fellwres,  Johnson  d  Co ,  of  New 
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Orleans,  payable  to  Hud»on'$  order,  on  the  first  of  the  following  Novem- 
ber. Hudson  endorsed  the  draft  "  without  recourse,"  and  forwarded  it 
to  Coffinan^  who  kept  it  "  a  long  time."  The  draft  was  neither  accepted 
nor  paid  by  F.^  J,  d  Co.^  in  whose  hands  Gresup  had  no  funds.  Held : 
If  Goffman  did  not  approve  of  HaiUorC%  arrangement,  he  should  have 
ordered  a  new  execution  and  returned  Greaup's  draft.  His  long  acqui- 
escence discharged  the  surety. 

Morgan,  Administrator,  v.  Goffinan,  56. 

2.  A  surety  has  a  right  to  be  subrogated  to  the  principaFs  rights  against  his 

solidary  co-surety,  to  the  extent  of  the  co-surety's  liability  ;  and  if  the 
principal  grants  time  to  the  co-surety,  that  would  defeat  the  surety's 
right  to  the  subrogation — the  surety  is  discharged. 

Gosserand  v.  Lacour,  75. 

3.  Surety  discharged  because  of  time  granted  to  principal. 

Peacock  v.  Ghapman,  87. 

4.  The  Act  of  1844,  requiring  bond  to  be  given  to  the  State  by  the  Register 

and  Receiver  of  the  Land  OfiQce,  does  not  provide  for  the  transfer,  or 
assignment  of  it  to  individuals  aggrieved  by  the  Register.  And  it  is  not 
seen  how  the  obligation  of  the  sureties  to  the  State  can  be  extended  by 
implication,  so  as  to  inure  to  the  benefit  of  third  persons. 

Saltenberry  v.  Louck%,  95. 

5.  The  condition  of  the  bond  is,  that  LancJcs  shall  well  and  faithfully  do  and 

perform  all  the  duties  required  of  him  by  law,  in  his  capacity  of  Register  of 
the  Land  Office.  To  receive  the  price  of  lands  sold  is  not  one  of  his 
official  duties : — that  is  expressly  assigned  to  the  Treasurer.  The  plain- 
tiff deposited  the  price  of  the  land  bought  by  him  with  the  Register. 
He  made  the  Register  liis  own  agent,  and  the  sureties  have  not  waiTant- 
ed  against  the  risks  of  this  agency.  Ihid, 

6.  The  surety,  on  a  bond  for  the  release  of  property  attached,  cannot  be 

made  liable  until  the  condition  of  the  bond  be  broken  and  the  principal 
put  in  delay.  Goodman  v.  Allen,  381. 

TAXES  AND  TAXATION. 

See  PoUce  Jury  y.  Succe^don  <^  McDonoghy  841 . 

TUTORS. 

1.  By  the  Statute  of  Tennessee,  a  testamentary  guardian  may  maintain  an 

action  of  ravishment  of  ward,  or  trespass  against  any  person  who  shall 
wrongfully  take  away,  or  detain  the  person  of  the  ward,  and  may  re- 
cover damages  for  the  same  in  such  action  for  the  benefit  of  the  minor. 

Brown  v.  Groehett,  80. 

2.  The  tutor  of  a  minor,  deriving  his  authority  from  the  law  of  their  common 

domicil,  has  a  right  to  exercise  his  personal  actions  everywrhere.     Ibid,  ^ 

3.  By  the  Statute  of  1843,  guardians  of  minors  residing  in  other  States  of 

this  Union,  and  duly  appointed  and  qualified  in  such  States,  are  entitled 
to  sue  for  and  recover  any  property;  rights,  or  credits  belonging  to  such 
minors  within  this  State,  upon  producing  satisfactory  evidence  of  their 
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appointment,  without  being  under  the  necessity  of  qualifjing  as  tutors 
according  to  the  Laws  of  Louisiana.  Ibid. 

4.  A  will  admitted  to  probate  in  another  State,  and  nominating  a  guardiaa 

to  the  minor  heirs,  and  who  has  been  duly  recognized  there,  need  not 
be  probated  in  our  Court,  to  allow  the  guardian  to  maintain  an  action  for 
the  wrongful  abduction  of  his  ward.  Ibid. 

5.  Under  the  law  of  Tennessee,  the  father  of  a  minor  child  has  a  right  by 

Jast  will  and  testament  to  name  a  guardian  for  her.  Ibid. 

For  Mortgage  on  the  property  of    Tutors— See  Mortgage— Jfiereftfr  ▼.  Canonffet  8T. 
See  Minon—Oolomb  t.  Joom^  442. 

WILL. 

See  Tnion— Brown  y.  OroctsUj  80. 
See  Donfttioni  and  Teitaments. 

WITNESS. 

1.  The  testimony  of  the  plaintiff — suing  for  the  benefit  of  the  minor,  and 

who  has  no  pecuniary  interest  in  the  event  of  the  cause,  was  admissible. 
The  objection  would  go  only  to  his  credibUity.    Brown  v.  Crockett^  30. 

2.  It  is  a  general  rule  that  whenever  the  credit  of  a  witness  is  to  be  impeach- 

ed by  proof  of  anything  that  be  has  said,  declared,  or  done  in  relation 
to  the  cause,  he  is  first  to  be  asked,  upon  cross-examination,  whether  he 
has  said,  declared,  or.  done  that  which  is  intended  to  be  proved,  in 
order  that  he  may  have  an  opportunity  of  explaining  that  which  va  prima 
/fltfie  contradictory.  States.  Cazeau^  109. 

8.  One  who  is  employed  by  plaintiffs  at  a  fixed  salary — ^but  who  was  to  have 
one-third  of  the  profits,  if  the  one-third  exceeded  his  salary — is  a  com- 
petent witness.  Digg$  v.  Eiriland,  309. 

4.  One  bound  for  the  claim  sued  on,  in  any  event,  is  a  competent  witness. 

Feck  V.  Dwight,  449. 
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